Google 


This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  library  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 

to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 

to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 

are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  maiginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 

publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  tliis  resource,  we  liave  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 
We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  fivm  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attributionTht  GoogXt  "watermark"  you  see  on  each  file  is  essential  for  in  forming  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liabili^  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.   Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 

at|http: //books  .google  .com/I 


[uj 


Oa . 100 
30 


/ 


-Ti 


REPORTS^  Q  ^ 


OF 


CASES  IN  LAW  ANJ)  EQUITY, 


ARGUED  AND  DETERMHSTED 


IN   THE 


UPREME  COURT  OF  GEORGIA, 


AT  MILLEDGEVILLE, 


PARTS  or  0£CE«BER  TKRtt»  1863,  ARO  4Wt  TIRtt»  1089. 


VOLUME  XXXVIII. 


13y    JST.   J.   HAMMOND,  Re^^t^jfc, 


lAacon,  <&rorgta: 
J.  W.  BURKE  &  CO.,  PUBLISHEES. 

1869. 


OOC^, 


Entered  according  to  Act  of  GongresS)  in   tlie  year  1808,  by 

N.  J.  HAMxMOND, 

In  the  Clerk's  Office  of  the  District   Court  of  the  United   States  fo 

the  Northern  District  of  Georgia. 


JUDG-ES    AND    OFFICERS 

or  THE 

^UI>IIEME    COURT, 

UNDER  THE  CONSTITUTION  OF  1866. 


Ion.  HIRAM  WARNER,  Chief  Justice,  Greenville. 
riox.  IVERSON  L.  HARRIS,  Milledgeville. 
[ioN.  DAWSON  A.  WALKER,  -Dalton. 

N.  J.  HAMMOND,  Reporter,  Atlanta. 
CHARLES  W.  DuBOSE,  Clerh,  Sparta. 


JUDGES  OF  THE  SUPERIOR  COURTS. 

UNDER  the  CONSTITUTION  OF  1865. 


Iloe  Ridge  Circuit, Hon.  Datid  Irwin, Marietta. 

tronswick  Circuit, Hon.  W.  M.  Sessions, Holmesville. 

iattahoochee  Circuit Hon.  E.  H.  Worrill, Talbotton. 

krokee  Circuit, Hon.  James  Milner, Cartersville. 

Ibveta  Circuit, Hon.  John  Collier, Atlanta. 

hrtern  Circuit, Hon.  W.  B.   Flemmino, Savannah. 

Circuit,  Hon.  A.  M.  Spkkr, Forsyth. 

m  Circuit, Hon.  C.  B.  Cole, Macon. 

le  Circuit, Hon.  William  Gibson,. .< Augusta* 

sra  Circuit, Hon.  William  M.  Reese, Washington. 

^.       ..  (Hon.  Augustus  Reese, Madison. 

je  Circuit, -^j^^^    j^    Q    Foster, Madison. 

Circait, Hon.  John  T.  Clark, Lumpkin. 

Circuit, Hon.  A.  H.  Hansell, Thomasviile. 

rastern  Circuit, Hon.  David  A,  Vason, Albany. 

Circuit, Hon.  John  W.  H.  Underwood, Rome. 

Circait, Hon.  N.  L.  Hutchins, Lawrenceville. 


JUDGES    AND    OFFICERS 

OF  THI 

SUPREME     COTJRTL 

UNDER  THE  CONSTITUTION  OF  18G8. 


Hon.  JOSEPH  E.  BROWN,  Chief  Justice,  Atlam 

Hon.  H.  K.  McCAY,  Americus. 

Hon.  HIRAM  WARNER,  Greenville. 

N.  J.  HAMMOND,  Reporter,  Atlanta. 

B.  B.  DeGRAFFENREID,  Clerk,  Milledge villi 


JUDGES  OF  THE   SUPERIOR  COURJ 


UNDER  THE  CONSTITUTION  OF  1868. 


Atlanta  Circuit, Hon.  John  D.  Pope, Ada 

Blae, Ridge  Circuit, Hon.  Noel  B.  Knioht Mari< 

Brunswick  Circuit, Hon.  W.  M.  Sessions, Blacksh 

Chattahoochee  Circuit, Hon.  James  Johnson, Colum 

Cherokee  Circuit, Hon.  Josiah  R.  Parrott, Cartersv 

Eastern  Circuit, Hon.  William  Schlet, Savani 

Flint  Circuit, Hon.  James  W.  Green, Thomas 

Macon  Circuit, Hon.  C.  B.  Cole, Ma 

Middle  Circuit, Hon.  Qarnett  Andrews, Washing 

Ocmulgee  Circuit, Hon.  Phillip  B.  Robinson, Greensb 

Pataula  Circuit, Hon.  David  B.  Harrell, Prea 

Rome  Circuit,* Hon.  F.  A.  Kirbt, Re 

Southern  Circuit, Hon.  John  R.  Alexander, Thomas^ 

*Iii  18^  Oowet*  Cirouit  was  abolished,  and  Atlanta  and  Rome  Circuits 
made. 


;ein,  alphabetically  arranged  as  to  the  names 
of  plaintiffs  and  defendants. 


ir,  AdnCrj  vs,  Adair^  -ExV,    46 

a,  Ex'r,  adv.  Clayton 320 

iersoQ  adv.  Green,  ExW,...  655 


B 


ley  M.  Strohecker 259 

ker  k  Gas  well  adv.  Schaffer 

I  Co 185 

Idwin  w.  McCrea 650 

ik  of  Commerce  vs.  Barrett, 

tarter  &  Co.  tt  al 126 

iks  adv.  Brian,  Ex'Tj  et  al»  800 
rett,   Carter  &  Co.  et  al., 

dv.  Bank  of  Commerce 126 

rrett,  Adtn'Tf  vs.  Jackson  et 

d. 181 

rron  vs.  Burney  et  al 264 

txU  vs.  Baiile  et  al 240 

ilock  et  dl..  vs.  Phillips 216 

one  vs.  Sirrine,  adm'r 121 

stick  et  al.j  adv.  Clements...       1 
ady,  acfm'r,  vs.  Furlow, Price 

kFurlow 108 

eed  &  Co.  adt7.  Harris 297 

ian,  ezV,  et.  al.y  vs.  Banks..  800 
Dce  &  Co.  adVf  Pearce  et.  al.  444 

jtn  adv.  Dunn  et  al 155 

ffLaet  al.,  vs.  Doolittlc 255 

rint  adt7.  McConnell 639 

Ksey  et.  al.,  adv.  Barron 264 

li&Cokert^.  Johnson  &  Co.  118 


>11  vs.  Miller  et.  al... 804 

^  adv.  Wallace,  Sup't....  199 

Co.  adv.  Russell 459 

11  vs.  The  Macon  Mann- 
ing Company 408 

and  wife  vs.  Corbin 

, 75 

adv.  Eilffo 512 

£mbry&  Fisher 245 

«9.  Akin,  «xV 820 

Clayton 820 

f.  ^Btick  ei  tU 1 


Collins  vs.  Rutherford  et  iA^M  29 
Corbin  tt  al.,  adv,  Carutlieri 

and  wife 75 

Crew  et  al.,  adv.  Murphy 189 

Cullens  et.  ux.,  adv.  Tb«  Mayor 

and  Aldermen  of  Savannah..  884 
Cutts  &  Johnson  et  al.,  vs.  Har- 
dee   850 

D 

Davenport  v«.  The  State 184 

Dicken  vs.  Dicken 653 

Dickson  adv.  The  State 171 

Dobbins  et  al.,  vs.  Porter  et  al.  167 
Doe,  ex  dem,  Williams,  adv. 

Hightower 597 

Doe,  ex  dem.  Tug^le  and  wife, 

vs.  McMathe^al. G48 

Doolittle  adv.  Bryan  et  al 255 

Dunnagan  et  al.,  vs.  Dunnagan 

et  al 554 

Dunn  et  al.,  vs.  Bryan 155 

Dunn  vs.  McNaught,  Ormond 

A  Co 179 

Dutcher  vs.   Justices  Inferior 

Court  of  Fulton  county 214 

E 

Eberhart  adv,  Mattoz 581 

Eddleman  adv.  The  Georgia  R. 

R.  &  Banking  Company 465 

Emanuel  vs.  Smith  &  Kichmond  602 
Embry  vs.  Fisher  &  Clapp 245 

F 

First  National  Bank  of  Macon 

vs.  Nelson  &  Co 891 

Folds  adv.  McKibbon 285 

Furlow,  Price  &  Furlow  adv. 
Brady,  adm'r, 108 

G 

Gates  e^  al.,  o^v.  Woodward...  205 
Geo.  Med.  Society  adv.  Waring  608 
Gibson  v«.  The  State 571 


VI 


TABLE  OF   CASES. 


Glawson  adv,  Lamar 

Gould  adv.  Miller 

Green  et  a/.,  vs,  Jones  et  al. 

Green  et  aL^  vs,  Lowry 

Green,  exV,  vs.  Anderson.. 


252 
465 
347 
548 
655 


•  •  •  •  • 


H 


Hardee  adv.  Cutts  &  Johnson 
et.  alj 

Hardin  adv.  Taylor 

Harkins  et  al.j  adv.,  Kobuck  & 
O^etal 

Harper  adv.  Webb  et  al 

Harper  &  Ammons  vs.  Lemon. 

Harris  t?«.  Breed  &  Co 

Henderson  vs.  Merritt 

High  t?«.  McHuG^h 

Hightowrer  r«.  Williams... 

Hodnett  flr<i».  Perry 

Holtrs.  The  State 

Houston  vs.  The  State 

Huie  et  al.,  vs.  Loud 


Jackson  et  al.,   adv.   Barrett, 

adnCr 

Johnson  &  Co.  adv.    Byrd  & 

Coker 

Johnson  &  Co.  adv.  The  Macon 

and  Western  R.  R.  Co 

Jones  et  al.,  adv.  Green  et  al..* 

Jordan  vs.  The  State 

Justices  Infer.  Court  of  Fulton 

county  adv.  Dutch er 


K 


850 
877 

174 

641  , 

227 

297 

232 

284 

597 

103 

187 

165 

191 


181 

113 

409 
347 
585 


214 


Kaufman  vs.  Myers  &  Marcas..  133 

Kilgo  v«.  Castleberry 512 

Kimbrough  vs.  Worrill 119 


Lamar  vs.  Glawson 252 

Lazenby  vs.  Wilson 124 

Lemon  adv.  Harper  &  Ammons  227 
Levy  adv.  Pinney  &  Johnson..  141 

Lochrane  vs.  Solomon.  286 

Long  vs.  The  State 491 

Loud  adv.  Huie  e^  aZ 191 

Lowry  adv.  Green  et  al 548 

Loyal  adv.  Maxey,  Jordan  &  Co  531 
Lynch  adt;.  Street 681 


M 


Macon  and  Western  Railroad 

Company  vs.  Johnson 409 

Mansfield  (uit?.  Roberts 452 


Martin  et  al,  vs.  The  State 29$; 

Mattox  vs.  Eberhart 581 

Maxey,  Jordan  &  Co.  vs.  Loyal  63b 
Mayor  and  Aldermen  of  Savan- 
nah t7«.  Cullens  6^?/a:. 334| 

McBurney  vs.  Mclntyre 26il 

McConnell  vs.  Bryant 639 

McCrea  adv.  Baldwin 650 

McHugharff.  High 284 

Mclntyre  adv.  McBurney 261 

McKibbon  vs.  Folds 235 

McMath  et  al.,  adv.  Tuggle  and 

wife 648 

McNaught,  Ormond  &  Co.  adv. 

Dunn 179 

Merritt  adv.  Henderson 232 

Miller  et  al.,  adv.  Campbell....  S04 

Miller  r5.  Gould 465 

Miller  r».  Mitchell,  Reed  &  Co.  31  i 

M'lms  et  al.,  vs.  West It 

Mims  i?«.  The  State 514 

Mitchell,  Reed  &  Co.  adv.  Mil- 
ler   31  i 

Mobley  adv.  Williams  et  al *24  1 

Moody  et  al.,  vs.  Ronaldson 6ot^ 

Mosher  &  Co.  vs.  The  Southern 

Express  Company 37 

Murphy  r?.?.  Crew  et  al 13C 

Myers  &  Marcus  adv.  Kaufman  13S 

N 

Nelson  &  Co.  adv.  The  First 
National  Bank  of  Macon 39 1 

Newton  Manufacturing  Com- 
pany adv.  White 587 

0 

Odellr«.  Wootten 224 

Osteen  adv,  Wallis  et  al 250 

P 

F&rker  et  al.,  adv.  Powell 646 

Pearce  et  al.,  vs.  Bruce  &  Co..  444 

Perry  r*.  Hodnett 108  ■ 

Phillips  adv.  Blalock  et  al 216 

Pinney  &  Johnson  vs.  Levy 141^ 

Pollard  vs.  Tait. 439^ 

Pope  adv.  Watkins 6l4j 

Porter  6^  a/.,  a<io.  Dobbins  efaZ.  167] 
Powell  vs.  Parker  et  al Sir 

R 

Reid  &  Brother  vs.  Spencer 59^ 

Raid  V9.  Reid  etal 

Roberts  V9.  Mansfield ibi 

Robuck  Au  Orr  vs.  Harkins  et  al.  17^ 
Roe  and  Pollard,  tenant,  vs.Tait  43^ 


TABLE  OF  CASES. 


vn 


[ightower,    tenant,   vs, 

ims 597 

cMath  et,  al.,vs.  Tuggle 

dfe 648 

son  adv.  Moody  et,  al...  652 

vs.  Carr  &  Co 459 

vs.  Slaton 195 

forded  aLj  adv.  Collins    29 
t  al.j  adv.  S.  &  0.  Canal 
pany 144 

S 

3.   Canal   Company  vs. 

netal 144 

;r  &  Co.  vs.  Baker  &  Caa- 

135 

adv.   Southern    Express 

ipany 519 

:s  Southern  Express  Co..  129 

eadr.  Boone... 121 

I  adv.  Russell 195 

&  Richmond  adv.  Einan- 

602 

on  adv.  Lochrane 286 

•rn  Express  Comply  ac?r.    • 

her  &  Co 87 

;rn  Express  Comp'y  adv. 

i 519 

!rn  Express  Comp'y  adv. 

i 124 

er  adv.  Reid  &  Brother..  591 

rjj.  Lynch.... 689 

fcker  adv.  Bailey 259 

T 

iv.  Pollard 439 

vs.  Hardin 577 

ty  of  Augusta  adv.  Vason  542 
'irst  National    Bank  of 

on  fs.  Nelson  &  Co 391 

Georgia  Medical  Society 

Waring 608 

ebrgia  R.  R.  and  Bank- 
}ompany  adv.  Thomas...  222 
M>rgia  R.  R.  and  Bank- 
Tompany  vs.  Eddleman..  465 
ieon  and  Western  R.  R. 

|»n J  r5.  Johnson 409 

leon  Manufacturing  Co. 

Opiwwell 403 

llfor  and   Aldermen  of 
^mmh  OS.  Cullens  ci  fix..  834 
'^  '  im  Manufacturing  Co. 
lite 587 

Carolina  R.  R.  Cu. 

jrinkle&  Co 32 

ikIo.  Mosher  &  Co.    37 


The  Southern  Express  Co.  vs. 

Shea. 619 

The  Southern  Express  Co.  adv. 

Sims 129 

The  State,  ex  rel.  Waring,  vs. 

The  Georgia  Medical  Society  608 

The  State  culv.  Davenport 184 

The  State  vs.  Dickson 171 

The  State  adv,  Gibson 571 

The  State  flkii7.  Holt 187 

The  State  adv.  Houston 165 

The  State  adv.  Jordan 585 

The  State  adr.  Lon^ 491 

The  State  adv.  Martin  et  al 293 

The  State  odr.  Mims 674 

The  State  adv.  Thomas 117 

The  State  adv.  Whitle^r 60 

Thomas  vs.  The  Georgia  R.  R. 

and  Banking  Company 222 

Thomas  M.  The  State 117 

Tuggle  and  wife  vs.  McMath 

et  al... 648 

V 

Van   Winkle   &   Co.   vs.    The 

South  Carolina  R.  R.  Co 82' 

Varner  r«.  Wootten 577 

Vason  vs.  The  City  of  Augusta  542 
Vaun  adv.  Whitlock  et  al.  exWs.  662 

W 

Wallace,  Sup't,  r^.  Cannon...  199 

Wallis  et  al.,  vs.  Osteen 250 

Waring  vs.  The  Georgia  Medi- 
cal Society 608 

AVatkins  vs.  Pope 514 

Webb  cf  aZ.,  vs.  Harp 641 

West  adv.  Minis  et  al 18 

White  vs.  The  Newton  Manu- 
facturing  Company 58'! 

Whitely  et  al,  adv.  Wiley 605 

Whitley  t'a.  The  State 50 

Whitfield  et  al.f  adv.  Wilson 

et  al 269 

Whitlock  et  al.,  ezWs,  vs.  Vason  562 

Wiley  vs.  Whitley  et  al 605 

Williams  adv.  Roe  and  High- 
tower,  tenant 597 

Williams  et  al. ,  vs.  Mobley.  exW.  241 
Wilson    et    al,,   vs.    Whitfield 

et  al 269 

Wilson  adv.  Lazenby 124 

Woodward  vs.  Gates  et  al 205 

Worrill  adv.  Kimbrough 119 

Wootten  ac?^.  Odell 224 

Wootten  adv.  Varner 575 
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liiprme  ©xturt  of  l^t  §kU  uf  (ffieur  jia, 


AT  MILLEDGEVILLE, 


JUNE  TERM,  1868 


Present -HIRAM  WARNER,  Chitf  Juttiee. 


IVERSON  L.  HARRIS, 
DAWSON  A.  WALKER 


\  Judges. 


OHx  S.  Clements,  plaintiff  in  error,  vs.  Elizabeth  Bost- 
wicK  and  James  Morrow,  administrator  of  C.  D.  Bost- 
vick,  deceased,  defendants  in  error. 

kn  the  husband  of  a  married  woman  died  seized  and  possessed  of  a 
tract  of  land,  having  the  legal  title  thereto,  the  widow  is  entitled,  under 
the  provisions  of  the  Code,  to  her  dower  therein ;  and  the  vendor's 
iipiUuhU  lien  for  part  of  the  unpaid  purchase  money,  which  was  not 
eaforced  during  the  lifetime  of  the  husband,  will  not  override  or  defeat 
ihe  widow's  legal  right  to  her  dower  in  the  land. 

Hariiis,  J.  dissenting. 

Equity.  Injunction.  Decided  by  Judge  Vason.  Cal- 
oim  Superior  Court.     November  Adjourned  Term,  1867. 

On  the  19th  of  November,  1860,  Clements  conveyed,  in 
fee  simple,  to  Charles  D.  Bostwick,  a  plantation  in  Calhoun 
toiinty.     The  consideration  therefor  was  Bostwick's  promise 
Vol.  XXXVIII — 1. 
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Clements  vs.  Bostwick,  and  Morrow,  adm'r. 

to  pay  $8,870  00  in  cotton,  at  nine  cents  per  pound.  Of 
amount,  $2,217  00  was  payable  on  the  15th  of  Decern 
1862,  and  8^2,218  00  on  the  15th  of  December,  1863,  ( 
bearing  interest  from  the  first  of  January,  1862. 

Clements  took  no  security,  but  relied  upon  his  vend 
lien.  Bostwick  failed  to  pay  the  two  amounts  last  nan 
according  to  his  promise,  and  on  the  days  when  this  col 
was  due  it  was  worth  thirty  cents  per  pound.  In  1^ 
Bostwick  died  intestate,  seized  of  said  plantation.  His  a^ 
Elizabeth  Bostwick,  survived  him.  Morrow*  administi 
on  his  estate.  The  widow  applied  for  an  assign raeni 
dower,  and  commissioners  were  appointed  by  the  Court,  : 
were  proceeding  to  administer  her  dower  out  of  said  pli 
ation. 

Bostwick's  estate  is  insolvent  and  insufficient  to  pay  dc 
of  the  dignity  of  promissory  notes  and  of  higher  dign 
Who  are  the  creditors,  and  what .  is  the  dignity  of  tl 
several  claims,  is  unknown  to  Clements,  The  administn 
denies  that  Clements  has  any  lien  on  the  plantation,  ; 
contends  that,  if  he  has,  the  claim  of  the  widow  to  dowc 
paramount  to  it. 

For  these  reasons  Clements  filed  his  bill  to  discover 
claims  against  the  estate,  and  prayed  that,  the  widow 
enjoined  from  taking  dower  out  of  said  premises,  and  t 
he,  Clements,  should  have  his  vendor's  lien  thereon,  to 
exclusion  of  her  dower  and  of  the  other  creditors. 

The  Chancellor  ordered  the  defendants  to  shew  cause  \ 
the  injunction  should  not  be  granted.  Upon  demurrer  ; 
argument  had,  Judge  Vason  refused  the  injunction,  hold 
that  the  bill  was  insufficient,  in  not  charging  notice  on 
creditors  of  Bostwick,  and  because  the  vendor's  lien  was 
paramount  to  the  widow's  right  to  dower.  This  Clem( 
assigned  as  error. 

Strozier,  Bower,  for  plaintiff  in  error. 

Lyon  &  deGraffexried,  for  defendants  in  error. 
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^V^\R>'ER,  C.  J. 

The  main  question  presented  by  the  record  in  this  case  for 
r  consideration,  and  judgment,  is,  whether  the  widow  of 
twick  is  entitled  to  dower  in  the  land  sold  and  conveyed 
Clements  to  Bostwick  in  his  lifetime,  to  the  exclusion  of 
vendor's  lien  upon  the  land  for  that  portion  of  the  pur- 
se  money  which  was  unpaid  at  the  time  of  Bostwick's 
th.  By  the  1753  section  of  the  Code,  dower  is  declared 
be,  the  right  of  a  wife  to  an  estate-for-life  in  one-third  of 
le  lands  according  to  valuation,  including  the  dwelling 
3c,  (which  is  not  to  be  valued  unless  in  a  town  or  city,) 
if  which  the  husband  was  seized  and  possessed  at  the  time  of 
deaths  or  to  which  the  husband  obtained  title  in  right  of 
wife.     To  entitle  the  widow  to  dower  in  the  land  of  her 

5ed  husband,  she  must  prove  a  lawful  marriage,  the 
th  of  her  husband,  and  that  he  was  lawfully  seized  and 

essed  of  the  land,  at  the  time  of  his  death.  The  marriage 
the  parties,  the  death  of  the  husband,  and  his  seizin  of 
land  at  the  time  of  his  death  is  not  denied,  nor  contro- 

e(l.    But  it  is  insisted,  that  this  legal  estate  of  the  wife, 

[ended  by  the  common  law,  as  well  as  by  our  own  Code, 

the  sustenance  of  the  wife,  and  the  nurture  and  education 

the  younger  children,  should  be  made  subordinate  to  the 

ent  equity  of  the  vendor's  lien  for  the  unpaid  purchase 

loncy  for  the  land  sold  and  conveyed  to  the  deceased  hus- 

That  the  widow  has  the  ler/al  title  to  her  dower  in  the 
inJ,  there  can  be  no  doubt.  Shall  the  latent  equity  of 
ie  vendor's  lien  for  the  unpaid  purchase  money  of  the 
md,  which  was  not  enforced  during  the  lifetime  of  the  hus- 
ind,  be  allowed  to  override,  and  defeat  the  legal  title  of  the 
rife  to  her  dower  in  the  land,  afler  the  death  of  her  hus- 
md?  The  vendor  of  the  land  might  have  retained  the 
tie  in  his  own  hands  until  the  purchase  money  was  paid, 
It  if  he  conveyed  the  legal  title  to  Bostwick,  relying  upon 
lis  vendor's  lien  for  his  security  for  the  purchase  money,  he- 

)k  the  risk  of  the  legal  consequences  which  would  result  in 
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case  of  the  death  of  Bostwick,  and  if  he  failed  to  enforce  h  - 
vendor's  lien  during  his  life,  he  cannot  reasonably  compl 
of  the  effect  and  operation  of  the  public  law,  which  gives 
the  widow  her  dower  in  the  land  conveyed  by  him  to 
deceased  husband.     It  may  have  been,  that  the  vendor 
not  contemplate  the  death  of  his  vendee  before  the  pure 
money  for  the  land  was  paid,  when  he  conveyed  the  I 
title  to  the  land  to  him,  but  that  cannot  effect  the  wide 
kgai  right  to  dower  in  the  lands  of  which  her  husband 
seized  and  possessed  at  the  time  of  his  death,     ^ 

After  a  careful  examination  of  the  provisions  of  the 
we  think  it  was  manifestly  the  intention  of  the  Legislat 
that  the  widow's  k{/al  right  to  dower  in  the  lands  of 
deceased  husband,  should  be  superior  to  all  liens — and  es 
cially  to  the  secret  vendor's  lien.     By  the  1759th  section 
the  Code  it  is  declared,  that  "no  lien  created  by  the  husban 
in  his  life-time,  though  assented  to  by  the  wife,  shall  in  a 
manner  interfere  with  her  right  to  dower."     So  wlien 
widow  elects  to  take  a  sum  of  money  in  lieu  of  her  dower 
her  deceased  husband's  land,  it  is  declared,  that  the  amoo 
awarded  by  the  commissioners  appointed  to  assign  her  do 
"  shall  be  paid  in  preference  to  cdl  other  clahns  out  of 
proceeds  of  the  sale  of  the  land.'*     Code,  section  1761. 
the  judgment  of  the  majority  of  the  Court,  the  widow's  I 
right  to  dower  in  the  land  mentioned  in  the  record,  ra 
prevail  over  the  equitable  claim  of  the  vendor's  lien  which 
attempted  to  be  enforced  after  the  death  of  the  hus 
Let  the  judgment  of  the  Court  below  be  affirmed. 

Walker,  J,,  concurred,  but  wrote  out  no  opinion. 

Harris,  J.,  dissenting. 

At  December  Term,  1867,  of  this  Court,  a  case  from  Haa 
cock,  Devercux  and  another,  was  before  it,  in  which  the  right 
a  widow  to  an  actual  assignment  of  dower  in  the  lands  of 
deceased  insolvent  husband,  unaffected  by  a  judgment  whi 
had  been  obtained  against  him  before  his  marriage, 
affirmed. 
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I  dissented  from  the  decision  of  my  associates,  but  having 

itted  to  file  an  opinion  then,  I  avail  myself  of  the  occasion 
nted  at  this  term,  in  which  the  widow's  right  to  an 

agnnient  of  dower  has  been  held  as  paramount  to  the 

dor's  lien  on  the  land  or  its  proceeds,  for  the  unpaid  pur- 
money  ^  to  present  an  outline  of  the  views  which  have 

me  to  differ  so  widely  from  my  colleagues  as  to  the  nature 

dower  and  the  transcendent  right  which  they  assert  belongs 

the  widow  under  our  laws. 

Whilst  at  this  time,  by  the  Code,  no  such  thing  as  a  ven- 
s  lien  is  recognized  in  Georgia,  it  is  to  be  borne  in  mind 

t  the  case  in  the  record  originated  before  the  repeal  referred 

^,aod  is  therefore  to  be  decided  on  the  principles  controlling 

rts  of  equity  before  that  repeal. 

The  grounds,  as  I  understand  my  associates,  upon  which 
have  predicated  their  judgment,  are  the  following: 

1st.  That  Lord  Bacon  and  Lord  Coke  tell  us  that  iiiagna 
a  favors  three  things,  "  life,  liberty  and  dower." 

2d.  That  by  the  Act  of  1768,  Cobb's  Digest,  63,  the  widow 
las  not  barred  of  dower  or  right  to  it  in  mortgaged  lands, 
fOnlessshe  legally  relinquished  her  right, 
i    3d.  That  by  the  Act  of  1826,  she  was  entitled  to  dower  in 
Itll  lands  of  which  the  husband  died  Bclzed  and  possessed. 
>   4th.  That  she  cannot  be  dispossessed  of  the  mansion  house. 

5th.  That  by  the  Act  of  1842,  as  a  sheriff's  sale  made  during 
tte  life  of  the  husband  barred  dower  in  the  lands  sold,  as 
effectually  as  if  the  land  had  been  sold  by  the  husband,  this 
furnishes  a  d4uir  intimaiion,  that  if  the  sale  be  not  made  in  the 
tife  of  the  husband,  her  right  to  dower  is  not  barred. 

^h.  That  no  lien  created  by  the  husband,  though  assented 
to  by  the  wife,  shall  interfere  with  her  right  to  dower. 

7th.  That  as  by  paragraph  of  the  Code  1761,  the  widow's 
right  to  the  proceeds  of  the  sale  of  the  land,  when  she  elects 
money,  rather  than  assignment  of  her  third  of  the  land  as 
dower,  is  in  preference  to  all  claims  whateveVy  on  the  money  so 
elected,  the  paramount  right  of  the  widow  to  an  assignment  of 
dower  in  all  cases,  free  from  incumbrances  and  liens,  is  dis- 
tinctly established. 
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I  concede^  at  once,  that  the  right  of  a  widow  to  dower 
the  lands  of  which  the  husband  died  seized  and  possessed  ||; 
beyond  all  dispute,  and  that  her  right  thereto  is  not  barri 
by  anything  but  by  her  adultery^  or  elopement  with  an  ad 
terer,  or  by  a  jointure  made  before  or  upon  marriage^  in 
of  all  claims  to  dower,  should  she  survive  the  husband. 

I  do  not  contest  the  abstract  right  of  a  widow  to  dowi 
I  deny  the  proposition  my  associates  have  affirmed  by  t 
judgment,  that  the  widow's  right  to  an  actual  assignment 
dower  is  paramount  to  all  liens  on,  and  incumbrances  ex 
ing  over,  the  land  when  the  husband  died,  and  that  she  i 
entitled  to  her  third,  unaffected  by  them. 

The  position  I  occupy  is  entirely  consistent  with  the  full 
recognition  of  a  right  to  dower* 

I  have  enumerated  the  Statutes  of  Georgia  which  my 
dates  have  relied  on  to  sustain  their  judgment — they  ha 
collected,   with   assiduity,  everything   which  they  thoug! 
would  help  to  thicken  the  proofs  they  have  adduced, 
which  ^'  do  demonstrate  thereby." 

Separately  considered  or  in  mass,  I  can  but  think  t 
they  furnish  no  proof  whatever  of  the  correctness  of  t 
judgment  they  have  made — a  judgment  which  stands  on  M 
correct  principle,  and  is  indefensible  by  any  argument,  as  it 
shocks,  by  its  injustice  and  absurdity,  the  reason  of  eveij; 
well  organized  mind. 

The  proposition  asserted  can  be  defended  only  in  thorn 
States  where,  in  advance  of  the  acquisition  of  landed  prof 
erty  by  the  husband,  the  laws  have  so  enacted,  thus  enabling 
creditors,  and  all  others  contracting  with  husband,  to  know 
what  they  will  have  to  encounter  upon  his  death.  Such 
laws,  it  is  understood,  exist  in  North  Carolina,  Indiana,  and, 
perhaps,  Arkansas;  and  the  decisions  in  these  States  are  in 
conformity  to  their  laws.  But  in  Oeo7*gia,  no  such  law  exidB 
as  these,  declaring  the  right  of  widow  to  an  actual  assign- 
ment of  dower  as  paramount  to  debts  and  incumbrances.  I 
propose  to  make  a  running  comment  on  the  several  statutes 
referred  to ;  as  also  the  case  in  10^  Georgia,  435. 

Whatever  may  be  the  provisions  of  moffna  charta  as  it 
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ver,  and  the  opinions  of  Lord  Bacon  and  Lord  Coke  as  to 
favoring  it,  we  can  derive  no  aid  whatever  from  any  of 
ni  in  the  elucidation  of  the  question  discussed.  Estimated 
:heir  full  value^  when  pressed  into  a  more  than  doubtful 
irice,  they  can  be  useful  only  as  rubble  to  crowd  between 
1  walls  to  give  to  the  structure  the  appearance  of  solidity, 
ass  the  reference  to  them  without  other  remark  than  that 
y  furnish  a  far  better  theme  for  a  school-boy's  declama* 
1,  than  a  place  in  the  opinionof  grave  judges,  interpreting 
lute  laws  made  long  since  they  were  uttered. 
The  clause  in  the  Statute  of<»1768  cannot  have  the  slightest 
iucuce  on  the  point  discussed.  As,  at  that  time,  it  was 
cessary  in  cases  of  aiienation  of  land  by  the  husband,  that 
?  wife  should  join  with  him  in  order  to  bar  dower  therein, 
the  Liegislature,  as  it  had  been  a  matter  of  doubt,  enacted 
it  in  cases  of  mortgages  by  the  husband,  the  wife  should 
t  be  barred  of  dower  in  the  lands  so  mortgaged,  except 
ion  a  release  or  relinquishment  by  her,  as  in  the  case  of 
>3o\ute  conveyance  by  the  husband.  But  the  Act  of  1826 
langed  these  provisions,  by  restricting  the  right  to  dower  to 
ich  lands  as  the  wife  brought  into  the  marriage  relation,  and 
e  lands  of  which  her  husband  died  seized  and  possessed. 
It  has  been  said  that  the  Act  of  1842,  (pamphlet  75,)  amend- 
g  the  Act  of  1826,  declaring  conveyances  made  by  sheriff 
iring  the  life  of  the  husband,  in  pursuance  of  sales  by  him 
ider  execution,  should  bar  the  right  of  widow  to  dower  in 
ndsBOSold,  furnishes  a  clear  intimation  that  if  the  sale  was 
)t  made  by  a  sheriff  during  the  life  of  the  husband,  the 
ght  of  the  widow  to  dower  is  not  barred. 
Grant  that  the  right  to  dower  exists  in  the  unsold  lands 
t  which  the  husband  died  seized  and  possessed,  the  question 
mm,  does  not  that  right  exist  subordinate  to  the  liens  and 
punbrances  which  fettered  the  property  in  the  hands  of  the 
taAtnd.  The  opinion,  of  my  associates  is,  then,  not  aided 
1^  Statute  of  1842. 

liftii  enactment  Mras  wholly  unnecessary,  for,  from  the  Act 
fttIS,  it  would  have  followed  as  a  direct  consequence  that 
ooald  not  have  dower  in  lands  sold  by  the  sheriff 
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of  which  the  husband  had  been  legally  disseized  and  dis 
sessed.     I  comment  on  it  only  because  the  attempt  is 
to  give  it  a  strained  and  illegitimate  significance.     I  take 
to  be  undeniable^  that  no  right  to  dower  in  lands  sold  by 
husband  during  coverture,  or  in  lands  sold  under  the  j 
ment  or  decree  of  a  court,  during  the  life  of  the  bus 
exists  in  the  widow ;  that  in  the  land  of  the  husband,  bo 
by  judgments  obtained  in  his  lifetime,  but  not  enforced 
execution,  in  mortgaged  lands,  and  in  lands  unpaid  for, 
subject  to  vendor's  equity,  the  widow  has  a  right  to  dower, 
it  is  a  right  subject  to  the  qualification  that  she  takes 
dower  affected  by  all  the  liens  and  incumbrances  by  whi 
the  lands  were  affected  at  the  death  of  her  husband. 

The  1759th  paragraph  of  the  Code  declares  that  no  li 
created  by  the  husband,  though  assented  to  by  the  wife,8ha 
in  any  manner  interfere  with  her  right  to  dower.     The  li 
not  being  a  sale  or  alienation  of  the  land  absolutely, 
husband  dying  seized  and  possessed,  the  right  of  the  widow 
dower  in  it  is  not  questioned,  but  in  this,  as  in  reference 
judgment  liens,  where  the  right  to  dower  also  exists  after 
death  of  the  husband,  such  right  is  subordinate  to  such  li 
and  she  takes  her  dower  subject  to  them.     The  plain  meani 
of  this  paragraph  is,  that  although  she  assent  during  cov 
ture  to  liens  created  by  the  husband  on  his  lands,  yet,  sho 
he  die  seized  and  possessed  of  the  lands  on  which  he 
created  liens,  the  widow  should  not  be  deprived  of  her  rigl 
to  dower  in  such  lands,  although  she  assented  to  such  lieoS: 
at  the  time. 

But  the  main  argument  upon  which  my  associates  hatt 
relied,  they  have  endeavored  to  derive  from  paragraph  1761 
of  the  Code,  which  allows  a  widow,  entitled  to  dower,  to 
elect  from  the  proceeds  of  the  land  of  her  deceased  husbandfi 
the  executor  or  administrator  assenting  to  such  election, 
the  ordinary  appraving  it,  an  amount  of  money  out  of 
proceeds  which  the  commissioners  appointed  to  assign 
dower  may  estimate  as  its  equivalent,  which  amount  shall 
paid  to  her  in  preference  to  all  daima  whatever. 

Would  it  not  have  been  extremely  strange  and  unjust 
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:kf«  allowed  that  amount   of  money,   the  equivalent  and 

^laehase  monejr  of  her  dower  in  the  land  sold  unincumbered 

l^lerrighttoan  assignment  of  dower  in  it,  to  have  been 

MoeDawajfiom  her?    Her  right  to  dower  had  been  estab- 

Ued.   It  was  unaffected  by  incumbrances.     The  assent  of 

CWBtor  or  administrator,  and  the  approval  of  ordinary, 

faoostrates  that  they  had  protected  the  rights  of  creditors 

■d  other  heirs.     In  such  case,  why  should  it  not  be  paid  to 

hSf  in  preference  to  all  claims  whatever.     It  was  her  money, 

ff  lather  her  dower,  in  the  form  of  money.     And  from  this 

ingiaph,  directing  the  money  allowed  as  equivalent  for  the 

Jowershe  surrendered  to  be  paid  to  her  in  preference  to  all 

ehims  open  it,  my  associates  say  that  her  right  to  dower^  in 

dieues,  is  paramount  to  all  debts,  liens  and  incumbrances 

wkfaer.    This  is  stretching  a  principle  very  far.     It  can  be 

JBBtified  only  on  the  same  ground  on  which  Steele  defended 

Ajden.    Dryden  had  prostituted  his  muse  so  far  as  to  com* 

fm  the  notorious  Dutchess  of  Cleveland  to  Cato.    The  wit 

liadicated  the  poet  by  saying  thai  there  was  no  stretching  a 

WBbiphor  too  far  when  a  lady  was  in  the  case. 

There  seems  to  run  throughout  the  decisions  of  the  majority 
the  idea  that  dower  was  a  lien,  or  debt,  or  exemption,  or 
iomestead,  and  that  upon  the  death  of  the  husband,  it  was 
to  be  enforced  by  the  courts,  without  regard  to  incumbrances 
ordebts  hanging  over  the  estate  of  the  husband.     I  can  but 
tUok  that,  if  the  character  of  dower  had  been  kept  dis- 
tinctly ID  view,  it  would  have  been  impossible,  logically,  to 
bre  reached  the  conclusions  which  have  been  announced  as 
lav.    Dower  is  simply  an  estate-for-life  in  lands  of  which  the 
hsbond  died  seized  and  possessed.     It  is  nothing  else.     In 
every  respect  it  is  like  the  life-estates,  subject  to  the  same 
iflddents,  and  has  no  feature  appertaining  to  it  so  as  to  treat 
it  as  a  lien,  or  debt,  or  exemption,  or  homestead.     It  is  an 
eitate-for-life,  created  by  positive  law,  for  Mie  benefit  of  the 
vife,  and  is  made  independent  of  the  vnll  of  the  husband, 
lad  is  incapable  of  being  defeated  by  Aim,  should  he  die 
adaed  and  possessed  of  lands. 
A  right  to  dower  can  only  be  barred  bj  her  misconduct 
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whilst  a  wife,  as  by  her  adultery,  or  by  a  suitable  provis 
for  her  by  jointure,  and  then  only  with  her  assent  that  si 
jointure  should  be  in  lieu  of  all  right  to  dower.  The  rij 
to  dower  exists  in  all  cases  where  the  husband  dies  sei. 
and  possessed  of  lands,  whether  solvent  or  insolvent;  I 
as  it  is  an  estate-for-life,  carved  out  of  the  fee  simple  of  wh 
he  died  seized  and  possessed,  like  the  fee  simple,  it,  of  ne( 
sity,  must  be  subject  to  the  same  incumbrances  and  li< 
which  have  attached  to  and  bound  the  greater  estate.  A  I 
of  nature  forbids  a  stream  to  rise  higher  than  its  fount 
head,  a  law  of  nature  also,  that  of  common  sense,  rev< 
at  the  idea  that  the  widow  docs  get  a  better  title  as  h 
than  that  held  by  the  husband  in  the  same  lands. 

I  take  it  that  no  principle  of  law  is  more  generally  assent 
to  in  our  American  system  of  jurisprudence,  and  with 
aoquiescence  which  indicates  that  such  assent  springs  from 
instructive  sense  of  undoubted  justice  and  right,  than  tl 
all  the  property  of  a  decedent  is  first  liable  to  the  paymeni 
his  debts  before  any  distribution  can  be  made  among  his  he 
Subject  to  a  few  exceptions  arising  from  humanity  and  s' 
posed  public  policy,  the  principle  stated  controls  and  gove 
all  property.     The  exceptions  by  positive  law,  in  this  Stj 
include  the  paraphernalia  of  the  wife  and  children's  clo 
ing,  furniture,  food,  so  many  acres  of  land,  according  to 
number  of  minor  children,  the  widow's  quarantine  in 
mansion  house  of  deceased  husband,  and  now,  by  a  re< 
Act,  a  large  amount  of  real  and  personal  property  is  set  a] 
as  a  homestead,  not  to  be  subject  to  judgments  obtainec 
debts  contracted  after  such   enactment.     Of  these   law 
remark  only  will  be  made.     No  creditor  can  complain 
such  exemptions  from  liability  to  pay  debts,  if  the  credit 
given  after  the  exemptions  were  made.     The  propasit 
then,  which  I  maintain  is,  that  all  of  the  remainder  of 
property  of  a  decedent  is  subject  to  the  payment  of  the  inci 
brances  and  liens  hanging  over  or  binding  it  and  the  dc 
generally,  of  the  husband.     These  debts  and  liens  are  t< 
paid,  in  an  order  prescribed  by  law,  for  the  guidance  of  ex( 
tors  and  administrators. 
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The  oatb  of  office  which  the  representatives  of  estates  take 
[Wore  entering  on  administration^  requires  the  payment  of 
in  the  order  prescribed;  before  mailing  any  division  of 
fjk  estate  among  the  heirs.  This  oath  is  a  demonstration  of 
tAe  general  principle  asserted  of  the  liability  of  all  property 
bmr  debts,  unless  exempted. 

How  comes  it^  then,  that  as  dower,  as  has  been  already 
ibfD,  is  not  an  exemption  or  a  homestead,  or  that  it  is  not 
vkiiin  any  class  not  subject  to  levy,  (and  it  certainly  has  not 
Im  enumerated,)  and  is  neither  a  lien  on  the  estate  or  a 
Utdue  by  it,  but  is  an  estcUe-for-life  in  lands — a  part  of  the 
Us  which  belonged  t%  the  husband  at  his  death,  and  a  con- 
fintttion  of  his  estate  after  his  death — affected,  as  it  was  in 
Iwiunds,  by  incumbrances,  liens,  debts,  that  such  an  estate 
iiU  not  be  liable  to  pay  his  debts,  and  to  those  liens  and 
iMunbrances,  as  well  as  the  fee  simple  estate  out  of  which  it 
wicarved?  Dower  can  have  no  existence  whilst  the  hus- 
hod  lives.  The  widow  is  made  by  law  an  heir  to  her  dead 
kAand,  her  rigid  to  the  share  the  law  has  given  her  begins 
titkhis  death.  The  law  says  she  shall  have  a  right  to 
dnrer  in  one-third  of  the  husband's  lands.  By  this,  she 
>)aire8  precisely  the  same  amount  and  quality  of  title  to 
Ae  one-third  of  the  lands  which  she  inherits  from  the  hus- 
knd,  that  the  husband  had  in  the  whole,  no  more.  If  no 
feoce^  and  the  title  of  the  husband  was,  in  any  wise,  incum- 
iKnd,  hers  must  also  be.  It  is,  says  Kent,  a  general  rule 
hi  dower  can  only  be  commensuraie  with  the  estate  of  the 
kvband. 

This  rule  involves,  of  necessity,  the  qualification  that  if 
tte  estate  in  land,  held  by  the  husband,  is  on  condition  or 
iacambered,  the  right  to  dower  in  such  estate  not  being 
denied,  when  the  dower  is  assigned,  the  dowcress  takes  her 
tiiird,  subject  to  those  conditions  and  incumbrauccs.  And 
whilst  such  terms  are  imposed,  equity  will  assist  her  in  remov- 
ing all  impediments  to  the  enjoyment  of  her  estate.  She 
most  do  equity.  She  will  be  required,  by  an  apportionment, 
to  remove  such  incumbrances  to  the  extent  of  the  value  of 
her  estate,  if  so  much  shall  be  necessary  as  her  fair  share. 
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In  4tli  Kent's  Com.,  p.  50,  it  is  stated,  as  a  general 
ciple,  that  dower  is  liable  to  be  defeated  by  eveiy  subsu 
claim  or  incumbrances  in  law  or  equity,  existing  at  the  u 
tion  of  the  husband's  title. 

If,  then,  the  seizin  of  the  husband  is  thus  effected 
claims  and  incumbrances,  and  dower  be  but  a  oontinm 
of  the  estate  of  the  husband,  it  is  beyond  my  capacity 
comprehend  how  the  doweress  can  take  any  other  estate 
the  lands  of  the  husband  than  he  had  at  his  death. 

The  principle  stated   by  Kent  is  constantly  enforced 
courts  of  equity.     Thus,   when  lif^-estates  are  consid( 
there,  and  are  charged  with  an  incumbrance,  the  tenani 
life  is  required  to  keep  down  the  interest  out  of  the 
and  profits  of  his  estate,  where  the  security  is  payable  at 
distant  day.     In  such  cose,  the  tcnant-for-life  is  not  iotrnd^ 
extinguish  the  whole  security  by  payment;  but   he 
remove  the  incumbrance  in  order  to  enjoy  his  life- 
though  he  will  be  reimbursed  the  principal  of  the  iD< 
brance  paid  by  him  out  of  the  heir  or  remainder-man. 

Dower  being  a  life-estate,  upon  what  principle  is  it  tokf 
exempt  from  the  incidents  that  attach  to  the  class  of  estatel:^ 
to  which  it  belongs  ?  The  case  in  the  record  has  arisen  upQV 
a  bill  filed  by  the  vendor  of  land  to  a  deceased  husband,tl 
prevent  an  assignment  of  dower  to  the  widow  until  the  p^I^ 
chase  money  is  paid,  or  the  wife  does  equity  by  removing  tte:j 
lien  as  to  that  portion  of  land  which  is  assigned  herasdoM*' 

We  must  not  forget  we  are  in  a  court  of  equity.  In  «iwk^ 
court,  the  strict  legal  right  to  dower,  which  a  court  of  ll* 
might  probably  sanction,  is  always  held  subordinate  to  tk 
implied  lien  of  the  vendor.  That  this  is  so,  is  evident  froft^l 
the  fact  that  the  vendee  is  treated  as  the  trustee  of  the  ]xd 
for  the  vendor,  until  the  purchase  money  is  paid,  and  as  tk^^^ 
widow  is  no  bona  fide  purchaser  without  notice,  but  claiMI  g 
through  vendee,  as  heir,  to  the  extent  of  the  title  she  derive  J 
from  her  husband,  she,  by  succession,  is  made  a  trustee  te^j 
the  vendor.  This  lien  is,  strictly  speaking,  simply  an  eqai^  31 
But  it  is  undeniably  an  incumbrance.  Its  origin  is  in  adeif^^" 
sense  of  natural  justice  and  the  presumed  agreement  of  tbeptf*  ^ 
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i  to  the  contract.  Hence  a  court  of  equity,  revoltmgatthe 
istiee  of  a  purchaser  enjoying  fully  property  without  the 
fnent  of  a  consideration,  imposes  terras  on  him  and  those 
ming  by  inheritance  from  him,  and  this  constitutes  what 
ailed  the  vendor^s  lien.  So,  too,  acting  upon  similar 
leiples,  it  will  not  regard  the  actual  seizin  and  possession 
lie  husband,  as  in  trust-estates  in  land  held  by  the  hus- 
i  Upon  strict  Common  I^aw  rules,  the  widow  would  be 
tied  to  dower ;  but  as  the  husband  had  no  beneficial  own- 
ip  in  the  lands  held  in  trust,  a  court  of  equity  denies  her 
a  to  dower.  In  cases  of  mortgages  made  of  land  by  her 
and,  where  condition  is  broken,  she  will  be  restricted, 
his  death,  to  dower  only  in  the  equity  of  redemption, 
again  broadly  admit  that  the  widow  has  a  right  to  dower 
1  lands  of  which  the  husband  died  seized  and  possessed  ; 
the  question  is  not  as  to  the  abstract  right,  but  whether 
bas  a  right  to  an  actual  assignment  of  dower,  and  to  be 
in  possession  of  the  lands,  unaffected  by  the  liens,  or 
mbrances  over  the  lands,  whilst  they  were  her  husband's ; 
D  other  words,  whether  her  estate  is  paramount  to  liens, 
mbrances  and  debts  ? 

et  us  test  this.  The  husband,  A,  purchases  the  land  in 
A  the  widow  claims  dower  of  B,  against  whom  C  held  at 
time  an  unsatisfied  judgment  for  an  amount  larger  than 
value  of  the  land.  B  dies  insolvent.  I  take  it,  no  one 
doubt  that  the  land  in  A's  possession  was  liable  to  pay  the 
•ment  held  against  B.  But  A  dies  without  that  judgment 
ng  been  enforced  against  the  land  he  purchased  of  B. 
uses  his  execution  to  be  levied  on  the  land  after  A's  death, 
widow  clearly  has  a  right  to  dower  in  this  land,  but  is 
entitled  to  an  assignment  of  one-third  as  her  dower,  to 
prejudice  of  the  execution  creditor,  in  selling  the  whole 
to  satisfy  his  judgment?  Certainly  not.  For,  as  A 
hi  the  land  bound  by  the  judgment  in  favor  of  C,  the 
lof  A  does  notdefeat  the  lieu  of  the  judgment,  but  simply, 
e  distribution  of  the  assets  amongst  creditors,  postpones 
en  until  funeral  expenses  are  paid,  as  also  taxes,  expenses 
Irainistration  and  debts  due  by  A,  as  trustee. 
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There  is  no  postponement  of  the  judgment  creditor  to  A 
daim  pf  dower.     The  lato  has  not  so  said.     Her  right 
dower  exists,  subject  to  the  incumbrance  of  the  judgment  K 

Is  it  not  absurd  to  hold,  in  the  case  put,  that  A's  wi 
had  a  right  to  an  actual  assignment  of  one-third  of  the  It 
and  to  an  absolute  and  unmolested  enjoyment  of  it  dariiil 
her  life,  and  that  C,  the  creditor  of  B,  must  suspend  the laj; 
of  his  execution  on  the  third  of  the  land  until  the  widow  4 
A  should  die?  That  is  to  say,  indefinitely,  as  the  tu'toSI 
of  a  widow  defies  the  powers  of  arithmetic.  \ 

Such  is  a  result  which  must  ensue  if  the  position  of  nf 
associates  be  not  abandoned.     If  it  be  true  that  the  widoi^ 
is  entitled  to  an  actual  assignment  of  dower,  unaffected  by  vKj/^. 
lien  or  incumbrances,  how  does  it  happen  that,  although 
husband  holds  by  an  absolute  deed  on  its  face,  and  has 
seasion  of  the  land,  yet,  because  he  gave  simultaneously li 
mortgage  on  the  land  to  secure  the  payment  of  the  purchiilS 
money,  that  his  widow  is  not  entitled  to  dower,  unaffected  lljfj 
the  mortgage,  in  the  land  ?     Upon  the  reasoning  of  my  aaw^l 
ciates  she  would  clearly  be  entitled  to  such  assignment,    t 
say,  too,  she  has  a  right  to  an  assignment  of  dower  in  tbl" 
land,  subject  to  the  incumbrance  of  the  mortgage.     Myaas^ 
ciates,  seeing  the  monstrous  injustice  of  allowing  her  doffff 
until  the  mortgage  was  satisfied,  arc  constrained  to  hold  witfc 
me.     Consistency  required  them  to  hold  otherwise.     In  thoi 
holding,  they  are  maintaining  a  position  that  is  right,  and  if- 
it  is  right  in  the  case  put,  why  should  it  not  be  held  inaB' 
cases  w^here  there  are  incumbrances  or  liens  ?     But  the  ve»* 
dor's  lien  being  an  equitable  mortgage  on  the  land,  to  secati" 
the  unpaid  purchase  money,  on  what  principle  is  it  that  I 
distinction  is  made  between  it  and  a  legal  mortgage?     If  ti* 
legal  mortgage  is  an  incumbrance  to  the  full  enjoyment  rf 
dower,  so,  too,  must  be  the  equitable  mortgage. 

The  inconsistences  characterizing  the  opinions  of  my  asst^ 
ciates  as  to  the  right  of  widow  to  an  actual  assignment  rf 
dower,  have  arisen  from  construing  the  terms  *'  seized  aflJ 
possessed"  strictly^  without  reference  to  their  modification  bf 
equity. 
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It  cannot  but  excite  inquiry  why  the  words  seized  and 
ifwessed  are  used  in  the  Act  of  1826.  That  they  are  not 
'fBOijmous,  is  inferrable  from  their  being  used  conjunc- 
Mj.  Seizin  has  reference  to  an  unconditional,  unincum- 
knd  title  in  the  husband,  and  thus  interpreted,  all  diffi- 
dtjcan  be  avoided  as  to  the  assignment  of  dower. 

With  this  interpretation  of  its  meaning,  the  distribution 

tf  the  property  of  a  decedent  becomes  simple,  and  the  repre- 

Mitativeof  the  estate  can  move*  on  in  the  administration  of 

tke estate  without  embarrassment,  by  first  paying  the  debts 

iithe  order  prescribed  by  law,  and  then  making  partition 

iBongst  the  heirs  of  the  land  ren;iaining  after  having  had 

4e  widow's  dower  assigned.     I  repeat  it,  dower  is  an  estate- 

^/«,  in  lands  of  which  the  husband  died  seized  ancZpos- 

tted.    The  power  of  the  husband  to  dispose  of  his  lands 

Willi  to  whomsoever  he  pleased,  was  limited  by  the  Legis- 

Itoe  in  this  only.     A  right  in  the  widow  to  dower,  was 

Wj^erf  by  the  Legislature,  because  it  saw  how  very  often 

itiiad  happened  that  when  the  bloom  of  youth  had  faded, 

fc  wife  ceased  to  have  any  hold  on  the  affections  or  justice 

rf the  husband,  that  she  was  often  thrown  penniless  on  the 

*»ld.    Not  so,    however,  did  he   treat   his   children.     It 

^ed,  as  to  them,  to  that  deep-seated  paternal  feeling  which 

*^S  in  full   strength,  in  every  uncorrupted  heart,  satisfied 

wtt  provision  would  be  made  by  the  father  for  them  if  they 

W  deser\'e(l  it,  and  hence,  it  wisely  declined  to  interfere 

^  hira  in  the  disposition  of  his  property  amongst  them, 

^otso,  however,  as  to  the  wife.     Satiety  had  produced  indif- 

^J^DCcto  her  in  the  husband,  or  age  had  caused  alienation 

^  his  regard,  and  it  stepped  in  to  protect  her  against  such 

^•^ges  in  the  fickle  affections  of  one  to  wliose  memory  of 

^•^  post  it  was  unsafe  to  trust,  and  declared  the  right  of  the 

^idow  to  dower.     The  law  made  the  widow  an  heir  to  the 

"Usbond,  and  fixed  the  quantity  she  should  inherit  in  the 

Und. 

Itpnt  the  widow  on  the  footing  of  heirship  with  the  chil- 
drei,and  this  is  confirmed  by  law  in  that  enactment  which 
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allows  her  to  elect  dower,  (the  life-estate,)  or  a  child's  jm 
abaolutdy. 

Should  she  elect  a  child's  part,  and  all  the  land  was  nece 
sary  to  pay  the  debts  of  the  estate,  would  not  her  share  ha^ 
to  bear  the  loss  as  well  as  the  shares  of  the  children  ?  Wb 
reason,  then,  in  the  name  of  common  sense,  exists  to  exempt  h 
estate  of  dower — an  estate  in  the  same  lands — from  liabilit 

4 

to  pay  the  debts  ?  I  think  it  must  be  evident,  from  bestowio 
attention  upon  the  order  of  payment  of  the  debts  of  a  dcd 
dent,  that  the  Legislature  never  for  a  moment  regarded  dowi 
as  a  licjiy  or  that,  from  its  nature — it  being  simply  an  estati 
for-life  in  land — it  was  entitled  to  any  place  whatever  in  di 
scale  of  priorities  thus  prescribed.  Regarding  the  right  t 
dower  as  a  right  to  an  estate-for-life  in  lands  of  which  A 
husband  died  seized  and  possessed,  a  fixed  and  certain  estafc 
if,  afler  removal  of  incumbrances  and  liens,  and  payment  i 
debts,  any  land  was  lefl  out  of  which  it  could  be  as^igoei 
it  could  have  no  place  among  the  debts,  and  is  therefore  tf 
mentioned.  If  the  decision  of  the  majority,  that  the  wid(r 
has  a  right  to  an  actual  assignment  and  enjoyment  of  A 
estate  of  dower,  paramount  to  all  incumbrances,  liens,  ao 
debts,  be  correct,  an  inevitable  result  from  this  will  be  th 
it  takes  precedence  of  the  payment  of  funeral  expenses,  a 
penscs  of  administration,  taxes  and  debts  due  the  public,  an 
debts  due  by  decedent  as  executor,  administrator,  guardii 
or  trustee.  My  associates  are  driven  by  an  inexorable  logi 
to  place  dower  above  these ;  but  they  shrink  from  Itgi 
mate  conclusions,  and  place  it  after  thein  in  the  order  of  pa] 
ment,  and  before  mortgages,  judgments,  etc.  This  was  doi 
by  my  associates  in  the  Devereaux  case,  where  they  subord 
nated  the  lien  of  a  judgment  to  the  right  to  dower  unaiFecU 
by  that  judgment.  That  extraordinary  decision  carved  oi 
a  niche  between  numbers  four  and  five,  in  the  order  of  del 
to  be  paid,  into  which  they  have  put  dower,  as  being  entitle 
by  its  consanguinity.  If,  indeed,  our  laws  had  said  that  i 
right  to  an  assignment  of  dower  should  be  unaffected 
judgments  or  liens,  and  only  subordinate  to  the  classed 
debts  enumerated  before  judgments,  then  my  associates  wos 
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i  been  right  in  the  selection  of  the  place  into  which  to 
dower — ^not  as  a  debt;  but  as  an  estate,  not  liable  to  paj. 
it  of  some  debts. 

t  occurs  to  me  that  if,  by  law^  my  associates  had  the 
bt  to  place  in  the  order  in  which  debts  are  to  be  paid,  the 
rfe  of  dower — ^as  they  have  done — ^hey  had  an  equal 
Jit  to  place  it  at  the  head,  and  make  the  right  of  sepul- 
«give  way  to  it^  and  leave  the  dead  husband  uncoffined 
d  unburied.  Our  statutes  are  entirely  silent.  They  give 
precedence  to  dower  over  debts  of  any  description,  much 
9  over  incumbrances  and  liens  on  the  land  itself.  They  have 
Sited  dower  as  property,  out  of  which  it  might  be  neces- 
ry  to  pay  the  debts  of  decedent ;  but  if  not,  then  they 
.ve  that  estate  to  be  enjoyed  by  the  widow,  before  the  child 
beir.  This  is  all  that  the  law  did.  The  majority  here, 
(7e  altered  this,  by  judicial  construction,  and,  in  my  opin- 
B,  marred  the  symmetry  of  our  system,  and  produced 
lomalies  which  reason  can  neither  explain  nor  defend. 
I  conclude  by  saying  that,  for  many  years,  I  have  wit- 
ased,  with  uneasiness,  the  quixotism  which  the  Bench  dis- 
ays  whenever  a  woman  is  a  party,  or  a  woman's  claims  are 
Yolved.  I  fear  that  it  is  an  incurable  insanity,  as  thus  far 
has  exhibited  no  obedience  to  law,  and  is  deaf  to  reason, 
id  eten  insengible  to  ridicule, 

I  record  my  dissent  to  the  two  judgments  of  my  associates; 
leone  made  at  December  X^rm,  1867,  the  other  at  June 
Ibwi,  1868,  in  the  hope  that  the  views  which  I  have  pre- 
pfted  may  weaken,  if  not  destroy,  their  force  as  authorities 
i|iBdler,  in  the  decision  of  other  cases. 


xxxvin— 2. 
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Wade  H.  Mims  et  cU.y  plaintiffs  in  error,  vs.  Phillip  \ 

defendant  in  error. 

1.  A  bona  fide  parchaser,  for  value  of  a  negotiable  promissory 
before  due,  has  a  right  to  collect  the  amount  thereof,  notwithsU 
the  maker  had  been  served  with  a  summons  of  garnishment,  req 
him  to  answer  what  he  was  indebted  to  the  payee,  who  was  the 
of  it  at  the  time  of  the  service  of  the  summons.  In  such  a  ca 
rights  of  the  purchaser  are  paramount  to  those  of  the  garu 
creditor. 

2.  The  doctrine  of  Zm  |?endcrw  does  not  apply  to  negotiable  seci 
not  due. 

Equity.     Garnishment.     By  Judge  Vasox.     Chan 
Lee  county.     November,  1867. 

On  the  24th  of  June,  1867,  West  brought  complai 
Lee  Superior  Court,  on  an  open  account,  against  AVac 
Mims  for  $2,519  95,  and  sued  out  process  of  garnishi 
which  was  served  on  Henry  Green,  James  M.  Sullivan 
At  the  time  of  the  service  of  such  summons,  all  of  the 
nishees  were  indebted  in  some  way  to  Mims.  Afte 
service  of  the  garnishments,  Mims  sold  Sullivan's  no 
Henry  T.  Mash.  Sullivan  conveyed  his  property  to  Gi 
in  trust,  to  pay  his  debts,  and  died  without  answering 
garnishment,  and  now  Mash  is  trying  to  get  Gilbert  ti 
the  Sullivan  note.  Gilbejrt  took  said  trust  after  he 
Sullivan  had  been  garnisheed.  Mims  also  transferre 
notes  on  Montgomery  and  Green  after  they  were  garnis 
and  they  paid  them  to  the  purchaser.  And  since  the 
nishment  was  served,  Mims,  for  a  small  consideration 
Jackson's  note  to  Robert  T.  Bird,  who  is  trying  to  collci 
same.  Under  this  state  of  facts.  West  contended  tha 
service  of  the  summons  of  garnishment  fixed  the  stai 
the  said  parties,  and  of  the  said  claims  at  the  dates  of  so 
and  any  change  of  such  status  since,  was  illegal  and  vo 
against  him,  and  by  his  bill  he  invoked  the  judgment  ( 
Chancellor  to  that  effect;  and  because  Montgomery 
Green  were  insolvent,  and  were  disposing  of  their  pro 
to  avoid  paying  said  notes,  he  prayed  that  the  sheriff  oi 
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xmnty  should  take  possession  of  their  property^  and  hold  it 

fill  they  gave  security  for  its  forthcoming  to  answer  their 

decree.     He  further  prayed  that  Mash  and  Gilbert  should 

ippear  and  answer,  and  in  fine,  that  complainant  should  have 

til  the  rights  that  he  would  have  had,  had  the  garnishees  all 

tDSwered  his  garnishments,  and  had  there  been  no  transfers 

of  property,  or  of  choses  in  action,  and  that,  meanwhile,  all 

farther  changes  be  enjoined.     There  was  no  allegation  that 

the  purchasers  had  any  notice  of  the  garnishments  before 

they  bought  the  notes. 

Judge  Vason  sanctioned  the  bill,  and  ordered  the  sheriff 
to  take  possession  of  the  property  of  Montgomery  and  Green, 
which  they  had  mortgaged  to  Mims,  and  hold  it  till  further 
order,  unless  they  gave  bond  in  the  sum  of  $1,000  00,  for 
the  forthcoming  of  the  same,  to  pay  any  judgment  which 
Test  might  get  against  them  by  reason  of  the  premises. 

None  of  the  defendants  answered  the  bill  except  Bird.  He 
»id  he  bought  the  note  before  due,  in  due  course  of  trade, 
Sirafiur  and  full  consideration,  without  notice  of  the  gar- 
nishment— ^and  further,  that  he  was  no  party  to  the  order 
requiring  said  cotton  turned  over  to  an  officer  of  the  Court 
to  abide  its  judgment,  (this  order  does  not  appear  in  the 
wcotd,)  and  knew  nothing  of  it  till  after  it  was  passed.  His 
»D8wer  was  supported  by  an  affidavit  of  one  Ansley,  who  saw 
him  have  said  note  before  it  was  -due. 

Bird  moved  to  dissolve  the  injunction  because  there  was 
no  equity  in  the  bill,  and  so  far  as  he  was  concerned,  because 
^  had  sworn  off  the  equity,  if  there  was  any.  The  motion 
W  refused,  and  this  is  assigned  as  error. 

Hawkins,  Kimbrough,  Ansi#ey,  (represented  by  Mc- 
^^il  for  plaintiffs  in  error. 

yf  .  H.  Wist,  for  defendant  in  error. 
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Walker,  J. 

1.  When  a  person  is  served  with  a  summons  of  garnish- 
ment, he  is  required  to  answer  what  he  was  indebted  to  the 
defendant  at  the  time  of  the  service  of  said  garnishment| 
Rev.  Code,  sec.  3226 ;  and  if  unable  to  admit  or  deny  his 
indebtedness,  he  should  plainly  and  distinctly  set  forth  the 
facts,  so  as  to  enable  the  court  to  give  judgment  thereon, 
lb.,  sec.  3492.  Judgment  should  not  be  entered  up  against 
the  garnishee,  unless  it  appear  affirmatively,  that,  at  the  time 
of  the  garnishment,  the  defendant  had  a  cause  of  action 
against  him  for  the  recovery  of  a  legal  debt,  due  or  to  become 
due  by  efflux  of  time;  and  no  judgment  should  be  entered 
against  the  garnishee  unless  it  would  be  available  as  a  defence 
against  any  action  afterwards  brought  against  him,  on  the 
debt  in  respect  of  which  he  is  charged.  Drake  on  Att.,  sec- 
tions 461,  583.  The  garnishee  cannot  be  compelled  to  pay 
the  debt  twice.     Brannon  vs.  Noble,  8  (?a.,  550. 

Under  the  old  law,  it  would  seem  that  a  debt  not  due,  was 
not  subject  to  garnishment.  In  Dalton  vs.  Solly,  Croke, 
Eliz.,  184,  "It  was  held^^er  Curiam,  that  a  foreign  attach- 
ment can  not  be  of  a  debt  before  it  be  due ;  and  therefore, 
whereas  one  was  indebted  in  a  sum  of  money  to  be  paid  at 
Michaelmas,  and  it  was  attached  before  Michaelmas,  but  the 
judgment  of  the  attachment  was  not  till  after  Michaelmas, 
it  was  clearly  held  to  be  void,  because  it  was  not  due  when 
attached.^'  This  was  decided  in  1590.  This  rule  seems  to 
have  been  changed  in  Georgia ;  see  Glanton  vs,  Griggs,  5  Ga, 
JR.,  424;  King  &  EUb  vs.  Carhart  Brothers  &  Co,,  18  Ga. 
JR.,  650;  and  probably  in  most  of  the  States  of  this  Union ; 
see  6  Maine  R.,  263 ;  4  Mass.  R.,  235 ;  17  Pa.  R.,  440 ;  1 
Har.  &  J.  R.,  536,  (Md.) ;  3  Murphy's  R.,  256,  (N.  C.) ;  1 
Ala.  R.,  396;  17  Arkansas  R.,  492.  Mr.  Drake,  in  his 
work  on  Attachments,  sec.  587,  states  correctly  the  principles 
which  now  govern  in  relation  to  negotiable  securities  not  due. 
He  says:  '^  As  a  gena'al  rule,  the  maker  of  a  negotiable  note 
should  not  be  charged  as  garnishee  of  the  payee  under  an 
attachment  served  before  the  maturity  of  the  note,  unless  it 
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k  oMrmatieely  shown  that  before  the  rendition  of  the  judgment, 
fie  note  had  bex^ome  due,  and  vms  then  still  the  property  of  the 
Joyce."  Again,  in  sec.  585,  he  says:  "But  though  the  gar- 
nishee should  answer  that  the  defendant,  at  the  time  of  the 
garaishment,  was  the  owner  of  the  garnishee's  note  not  then 
doe,  no  judgment  should  be  rendered  against  him,  because 
hit  Migation  is  not  to  pay  to  any  particular  person,  bvi  to  the 
hldtr  at  maturity,  whosoever  it  may  be.  Can  the  garnishee, 
or  the  defendant,  or  the  court  say  that  the  defendant  will  be  the 
holder  of  the  note  at  maturity  ?  Certainly  not ;  and  yet  to  give 
jadgment  against  the  garnishee,  necessarily  assumes  that  he 
will  be."  No  judgment  should  be  rendered  against  the  gar- 
fiishee  unless  it  will,  when  satisfied,  protect  him  against  a 
wbsequent  suit  to  recover  the  same  debt.  Under  the  Rev. 
Code,  sec  2732,  the  paper  which  Bird  purchased  from 
Kimms  on  Jackson,  was  a  nep;otiable  promissory  note.  He 
pnrchased  for  value,  before  the  note  fell  due,  and  without 
ootioe  of  the  garnishment.  What  are  his  rights  under  this 
Blate  of  facts  ?  The  Code,  sec.  2743,  says:  "The  bona  fide 
holder  for  value  of  a  negotiable  instrument,  who  receives  the 
wune  before  it  is  due,  and  without  notice  of  any  defect  or 
defence,  shall  be  protected  from  any  defence  set  up  by  the 
Dttker,  except  non  est  factum,  gambling  or  immoral  or  illegal 
^deration,  or  fraud  in  its  procurement."  And  in  sec. 
2597,  it  is  said :  "  The  bona  fide  purchaser  of  a  negotiable 
P>P«  not  dishonored,  or  of  money,  or  bank  bills,  or  other 
teoognized  currency,  will  be  protected  in  his  title,  though  the 
*ller  had  none."  Here,  it  will  be  seen  that  negotiable  paper, 
^  dishonored,  is  placed  on  the  same  footing  as  money  cur- 
'^t  The  defences  which  may  be  set  up  against  such  a 
P^pff,  are  specifically  named ;  and  in  none  of  them  are  the 
*v»t8  of  the  garnishee  embraced,  provided  he  should  have 
■-PV  to  the  creditor. 

rMathis  case,  suppose  Jackson  were  adjudged  liable  to  pay 
the  amount  of  this  note,  under  the  summons  of  gar- 
it,  and  the  bill  making  Bird  a  party  had  not  been 
when  Bird  shall  sue  Jackson  on  the  note,  can  he  set 
defence  that  the  money  liad  been  forced,  out  of  him 
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by  a  creditor  of  Mimms,  and  thereby  defeat  a  recovery 
Bird?    If  so,  the  effect  would  be  to  repeal  sec.  2743 ;  for  th^& 
section,  says  Bird,  shall  he  protected  against  such  a  defeoo^ 
as  this.     The  bona  fide  purchaser  of  a  negotiable  instramenfe 
not  due,  stands  in  a  great  measure  independent  of  the  former  - 
holder.     The  law  disconnects  him  with  the  previous  titlc^ 
and  takes  him  into  its  own  charge,  as  deriving  a  right  from 
itself.     See  Cowan  &  HilFs  Notes  to  1  Phil.  Ev,  vol.  1  of 
Notes,  p.  668,  note  481. 

The  doctrine  which  we  now  lay  down  has  been  indirectlj' 
asserted  by  this  Court.  In  Glanton  vs.  Griggs,  5  Go,  R, 
436,  this  Court  says :  ''  It  being  thus  made  to  appemr  that 
Glanton  had  express  notice  of  the  attachment  lien,  he  caa 
not  disconnect  himself  from  the  previous  title  of  Wbatlqr* 
*  *  But  for  this  proof  J  having  traded  for  the  note  before 
due,  he  would  have  been  independent  of  the  former  holder, 
who  transferred  to  him  the  note.  *  *  As  it  is,  he  took 
the  note  cum  onere,  nor  is  his  claim  paramount  to  that  of  the 
attaching  creditor." 

It  was  insisted  that  the  case  of  King  &  EUs  vs.   Carkari 
Brothers  &  Co.,  18  Ga.,  22.,  650,  is  an  authority  in  favor  of  the 
garnishing  creditor  in  this  case.      That  case  decides  tbat 
"  debts  secured  by  negotiable  instruments  may  be  the  subject 
of  garnishment."     We  have  no  complaint  to  make  with  this 
principle ;  it  is  right.     The  point  here  made  is  as  between 
the  rights  of  the  garnishing  creditor  and  the  bona  fide  par- 
chaser,  before  due,  of  a  negotiable  paper.     No  such  questi^H^ 
was  made  in  that  case ;  and  even  if  it  had  been,  the  code  ba* 
been  adopted  since  that  time,  (1855,)  and  according  to  i*^ 
provisions,  the  rights  of  the  purchaser  are  paramount  to  tiioB^ 
of  the  garnishing  creditor.     See,  also,  Murray  vs.  Sylbat*>t 
2  J.  C,  R.,  444. 

2.  It  was  insisted  that  the  doctrine  of  lis  pendens  shoul^ 
affect  the  purchaser,  and  operate  as  constructive  notice  to  ^ 
the  world,  that  the  creditor  was  proceeding  to  enforce  b^ 
rights  against  the  effects  of  his  debtor,  and  that  the  senri^'^ 
of  the  summons  of  garnishment  on  the  maker  of  the  not^ 
impounded  the  funds  in  his  hands,  so  that  a  transfer  of  tb^ 
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note  could  not  defeat  the  claim  of  the  creditor.     There  is 

mme  force  in  this  suggestion^  but  we  think,  looking  to  the 

policy  of  oar  Legislature  in  favor  of  negotiable  paper,  that 

the  better  role  will  be  to  hold  that  theYights  of  the  purchaser 

we  superior  to  those  of  the  garnishing  creditor.     We  have 

'  not  been  able  to  find  many  decided  cases  touching  this  ques- 

b'oo.    We  find  one  very  well  considered  case  in  22  Ala.  R., 

760,  Winston  vs.  Westfeldt.     In  that  case,  an  injunction 

was  granted,  restraining  the  negotiation  of  a  promissory  note. 

Ihe  defendant,  in  violation  of  the  injunction,  transferred  the 

note,  for  value,  before  due,  to  a  bona  fide  purchaser,  and  the 

qoe^ion  was,  whether  the  purchaser  or  the  complainant  in 

tbebill  had  the  better  title  to  the  money  due  on  the  note. 

The  ease  was  ably  argued  and  well  considered  by  the  court, 

ttd  the  principle  enunciated  in  the  case  is,  that  ^'  the  doctrine 

^  Si  pendens  does  not  apply  to  negotiable  paper.     An  in- 

JQoetian  in  force  against  the  negotiation  of  a  note  does  not 

fctroy  the  negotiability,  nor  defeat  the  title  of  a  bona  fide 

purchaser,  acquired  pending  the  injunction,  but  without  notice. 

I^his,  certainly,  is  a  stronger  case  than  the  service  of  a  sum- 

'nobs  of  garnishment 

Perhaps  it  may  be  well  to  repeat  that  we  fully  recognize  the 
■octrine  that  negotiable  instruments  may  be  the  subject  of 
I'^nishment ;  but  before  judgment  should  be  entered  against 
^  garnishee,  it  should  affirmatively  appear  that  the  instru- 
^«nt  is  due,  and  belonged  to  the  defendant  subsequent  to 
lie  time  of  the  service  of  the  summons,  and  to  the  time  it 
sJl  due.  These  facts  appearing,  judgment  may  be  safely 
iMcred  against  the  garnishee,  for  a  satisfaction  of  the  judg- 
*At  rendered  upon  this  state  of  facts,  will  be  a  protection 
Qithe  garnishee  against  a  second  payment  of  the  debt.  The 
should  not  permit  a  judgment  to  go  unless  such  facts 
as  will  make  the  satisfaction  of  the  judgment  a  pro- 
lo  the  garnishee. 
/AiB  case,  Bird,  having  purchased  the  Jackson  note 
&I1  due,  and  paid  a  valuable  consideration  for  it, 
Any  notice  of  the  garnishment,  got  a  good  title  to  it, 
viiich  is  not,  in  any  manner,  affected  by  the  process 
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of  garnishment.     As  to  him,  the  Court  should  have  dissolvirf 
the  injunction,  the  equity  of  the  bill  having  been  fully  sw€a. 
off.     The  rights  of  the  other  parties  can  be  passed  npoi.; 
when  the  facts  are  ma3e  manifest  by  the  answers  and  prooC 
Judgment  reversed. 


Florence  Eeid,  by  her  next  friend,  plaintiff  in  error,  m. 
Alexander  B.  Keid  d  al,,  defendants  in  error.  . 

The  exercise  of  the  discretion  of  a  Chancellor  in  refusing  to  appoint! 
Receiver,  will  not  be  controlled  except  when  it  is  abased. 

Equity.  Bill  for  injunction  and  appointment  of  a  Receiver* 
Decided  by  Judge  Vason.  Chambers.  Dougherty  ooun^. 
January,  1868. 

Crawford  M.  Mayo,  as  prochein  ami  for  Florence  Ecid| 
filed  a  bill  against  Alexander  K.  Reid,  containing  the  fol- 
lowing charges :  Florence  was  the  infant  daughter  of  Alex- 
ander R.  Reid  and  his  wife,  Mollie  S.  V.  Reid,  daughter  of 
Benj.  O.  Keaton.  On  the  first  day  of  January,  1860,  Kea- 
ton,  in  consideration  of  his  love  for  Mrs.  Reid  and  Florence) 
and  in  order  to  make  suitable  provision  for  the  education 
and  maintenance  of  the  children  of  Mrs.  Reid,  and  for  the 
support  and  maintenance  of  herself  for  life,  conveyed  to  said 
A.  R.  Reid  certain  land,  mules,  horses,  cattle,  hogs,  etc.,  and 
plantation-tools  and  implements,  to  have  and  to  hold  the 
same  for  the  sole  and  separate  use  of  Mrs.  Reid,  and  for  the 
maintenance  and  education  of  her  children,  and  at  her  death, 
to  vest  in  said  children,  and  A.  R.  Reid  took  the  same,  with 
the  promise  that  he  would  carry  out  such  trust,  giving  • 
written  receipt  therefor,  a  copy  of  which  is  exhibited. 

For  like  purposes,  and  subject  to  the  same  trasts,  Keaton 
gave  A.  R.  Reid  other  personal  property.  Mrs.  Reid  diei 
leaving  no  child  but  Florence,  who  is  six  years  old.  A.  R 
Reid  has  squandered  all  of  the  personalty  last  given  but  i^ 


MILLEDGEVILLE,  JUNE  TERM,  1868.       25 

Reid  vs.  Reid. 

es,  has  rented  out  the  farm  to  Wm.  J.  Reid  for  fifteen 
s  of  cotton,  five  of  which  had  been  paid  to  him  and 
ped  awaj;  is  a  man  of  dissolute  habits,  negligent  of  his 
Qess,  wasteful  in  the  use  of  money,  and  wholly  unfit,  by 
nation  and  habits,  to  take  care  of  said  property,  which 
ngs  to  said  Florence,  or  of  her  person.  Benjamin  O.  Kea- 
is  in  life,  and  is  made  a  defendant  to  this  bill.  The 
er  is  that  he  be  restrained  from  conveying  said  land,  that 
.  J.  be  enjoined  from  paying  any  more  rent  to  A.  R. 
I,  and  that  A.  R.  Reid  be  enjoined  from  collecting  any 
e  rent,  from  disposing  of,  or  changing,  the  status  of  any 
aid  property,  that  he  be  dismi&sed  from  his  trust,  and 
iher  trustee  be  appointed,  and  that,  meanwhile,  a  Receiver 
ppointed  to  take  charge  of,  and  hold,  said  property  sub- 
to  the  order  of  the  Court. 
*he  receipt  exhibited  is  as  follows : 

Georgia,  Dougherty  County. 

le following  negroes,  to- wit:  »»**♦♦  #^ 
also  the  plantation  known  as  the  Barrill  Hill  Place,  in  this  county, 
aining  six  hundred  and  twenty-five  acres,  agreeable  to  survey,  in  the 
^strict,  valaed  at  $7,800,  which  I  receive  in  trust  for  my  wife, 
lisS.  y.  Reid,  and  agree  to  hold  the  same  for  her  as  a  portion  given 
^hj  her  father,  B.  O.  Keaton,  as  a  part  of  her  portion  of  Lis  estate 
er  bis  will,  and  which  I  am  to  hold  in  trust  for  her,  as  his  will  directs, 
vUch  is  to  be  considered  as  a  portion  of  said  estate  to  my  wife, 
laiylst,  1860. 

ALEX^R  R.  REID. 

I6i«»— F.  O.  Welsh. 

A.  J.  Maccarthy,  J.  P. 

i%e  Vason  granted  the  injunction,  and  ordered  cause 
why  a  Receiver  should  not  be  appointed. 
Beid  answered  the  bill.     He  denied  that  he  received 
;'Propert7  upon  any  other  or  diflFerent  terms  than  that 
in  said  receipt,  and  claimed  that  upon  the  death 
the  property  was  his  own.     Of  Keaton's  will 
nothing  when  he  took  the  property.     He  denied 
^mismanaged  the  property,  and  alleged  that,  on 
ff  he  had   added  his  own  capital  to   it,  had 
ktire  attention  to  its  management^  and  had  man- 
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aged  it  well,  as  he  would  show  by  the  exhibited  sho> 
the  workinjcs  of  the  farm  since  1860.  He  said  tlii 
sober,  economical  and  thrifty;  that  he  is  taking  good 
his  daughter,  having  her  in  a  minister's  family,  wh 
education  and  morals  will  be  cared  for,  and  that  so  f 
squandering  the  property,  out  of  only  three  bales  of 
received  from  AYm.  J.  Keid,  as  rent  for  said  farm,  a 
for  ^225  00,  he  had  sent  his  daughter  $123  00,  to  ] 
schooling,  board,  etc.,  and  expended  the  balance  on  th 
He  insisted  that  the  bill  was  not  at  the  instance 
daughter,  but  was  brought  by  Mayo,^  who  disliked  h 
Before  this  answer  was  filed,  a  demurrer  had  been  file( 
grounds  of  demurrer  were,  that  the  bill  contained  no 
that  it  showed  a  parol  trust  with  a  life>estate  and  rem 
which  estate  could  not  be  so  made,  that  under  the  bill,  < 
ant  had  been  in  possession  of  said  property  for  mo 
seven  years,  exercising  exclusive  dominion  over  th< 
and  the  same  belonged  to  him  as  heir  of  his  wife,  ai 
the  parol  gift  made  an  absolute  estate  in  the  heirs  c 
Reid  (at  her  death)  free  from  any  trust. 

The  consideration  of  this  demurrer  and  of  the  aj 
ment  of  a  Receiver  and  dissolution  of  said  injunctiti 
before  the  Chancellor,  and  iu  addition  to  the  foregoii 
Court  had  various  ex  parte  affidavits,  pro  and  co7i,  pr 
and  read. 

The  will  of  B.  O.  Keaton  was  read.  In  it  there  ^ 
the  slightest  allusion  to  Mrs.  Reid,  nor  any  general 
which  could  affect  her,  but  it  contained  gifts  to  othe 
dren  of  Keaton  and  a  bequest  to  his  daughter  Rebecca 
certain  trusts  therein  pamed.  And  it  was  accompanies 
affidavit  by  Keaton,  stating  substantially  that  he  inten 
give  to  Reid's  wife  said  property  on  the  same  trust 
beoca  held  her  property  in  the  will,  and  that  Reid  agi 
accept  it  on  those  terms,  and  gave  said  receipt  to  car 
that  intention. 

John  F.  Cargile,  James  W.  Mayo,  James  J.  Mayo  i 
Faircloth  mad^  affidavit  that  Reid  was  careless  in  the  m 
ment  of  property,  reckless  in  the  expenditure  of  money. 
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ud  dissolute  in  his  habits^  and  in  their  opinions  unfit  to 

propertjr,  and  farther,  that  they  knew  his  general  char- 

which  was  bad,  and  that  from  that  character  they  would 

bdieve  bim  on  oath.     On  the  other  hand,  F.  O.  Welch, 

Murphy,  Wm.  J.  Eeid,  F.  Lippitt,  B.  Smith  and  H.  M. 

1  made  affidavit  that  Reid  was  a  sober,  industrious 

ecoDomical  man,  not  disposed  to  dissipation  or  extrava- 

[|M^  or  loose  or  careless  in  the  expenditure  of  money  or 

;  tliat  they  had  always  and  still  did  regard  him 

imiQ  of  sobriety  and  good  moral  character  and  liabits, 

iiJthcyliaye  reason  to  believe  he  is  ordinarily  prudent  in 

liieq)enditares,  and  a  very  good  manager  of  his  property 

ifier  ailment,  the  Chancellor  overruled  the  demurrer, 
■fcnd  to  appoint  a  Keceiver,  and  dissolved  the  injunction. 
Aepliiotiff  in  error  assigns  the  refusal  of  a  Receiver  and  the 
faiadon  of  the  injunction  as  error,  and  in  the  same  bill  of 
^Bftioos  the  defendant  in  error  complains  of  overruling 
Mil  demurrer. 

ffaiGHT  &  Warren,  for  plaintiff  in  error. 

KojtOAK  &  Harris,  for  defendant  in  error. 

Aabbis,  J. 

The  bill  filed  alleged  that  the  grand-father  of  Florence 
BchI,  in  order  to  make  provision  for  the  mother  of  said 
Floraioe,  and  said  Florence  gave  to  respondent,  in  trust  for 
\em^  land  mules,  etc.,  a  life-estate  in  Mrs.  Reid  in  said 
roperty,  and  at  her  death  the  property  to  vest  in  her  children ; 
tat  Mrs.  Ried  died,  leaving  but  one  child,  the  complainant, 
d  that  defendant  took  upon  him  said  trust,  and  promised 
carry  it  into  efiect.  The  bill  alleged  that  defendant  re- 
ived the  property  from  Benjamin  O.  Keaton,  the  grand- 
her  of  complainant,  and  gave  a  receipt  in  writing  therefor, 
opy  of  which  is  appended,  as  an  exhibit,  to  the  bill.  Mis- 
nagement  of  trustee  was  alle^ed^  bad  character,  etc.^  and 
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appointment  of  a  Receiver  asked,  to  take  charge  of  the  pi 
ertjr  in  controversy  and  prevent  waste. 

To  the  bill  thus  framed,  a  general  demurrer  was  filed 
the  defendant.  Upon  argument  below,  the  demurrer 
overruled.  Judge  Walker  and  myself  aflSrm  that  judgi» 
As  the  allegations  of  the  bill  were  admitted  by  the  demm 
to  be  true,  we  cannot  perceive  how,  a  trust  for  complain 
being  alleged  and  admitted,  a  demurrer  could  be  sustab 
Judge  Warner  places  his  dissent  from  us  upon  the  gixv 
that  the  receipt  appended  shows  no  trust  for  the  complak 
in  the  property  given  by  Keaton.  Whether  there  be 
actual  or  implied  trust  for  complainant,  cannot  be  ascertai 
until  the  answer  and  other  proofs  in  the  cause  shall  I 
been  heard  before  a  jury.  To  it,  under  the  charge  of 
Court,  we  remit  that  question.  I  am  persuaded  that  ther 
an  ambiguity  in  the  receipt  which  requires  explanation  \ 
which  the  Code  allows  to  be  removed  by  parol  testimony 

The  receipt  acknowledges  the  trust  for  his  wife,  Mrs.  Mo 
A.  Ried,  (mother  of  complainant,)  and  defendant  agreei 
hold  the  property  for  her  "cw  Keaton^s  will  directs.^^ 

The  paper  prepared  by  Keaton  (who  is  still  alive)  i 
called  his  will,  and  referred  to  in  Reid's  receipt,  when  en 
ined  will  be  found  to  make  no  mention  whatever  of 
daughter,  Mrs.  Reid  or  her  daughter,  but  devises  the  bull 
his  property  by  separate  paragraphs,  to  his  sons  and  1 
daughter,  her  share  under  certain  limitations  and  restrictk 

The  question,  then,  under  the  receipt,  is  whether  KeatoDi 
Reid  did  not  both  have  reference  to  the  limitations  of  t 
latter  devise — Keaton  giving  to  Mrs.  Reid  as  he  gave  to 
other  daughter,  and  Reid  receiving  the  property  uni& 
like  restrictions. 

If  this  was  the  donor's  purpose — as  the  receipt  is  okl 
ambiguous — there  is  now  no  technical  rule  to  prevent  1 
from  shewing  what  was  intended.  I  am  sensible  of  tiis- 
that  it  has  been  adjudicated  that  a  remainder  cannot  be ci 
lished  by  parol  testimony,  but  when  Keaton  shall  haTe) 
heard  as  a  witness  and  the  reference  in  Reid's  reoeipt-^ 
holding  the  property  "cw  KecUon's  will  directs^' — fidly 
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by  him,  very  probably  all  the  difficulties  which 
[vMild  embarrass  at  law  can  be  readily  surmounted  in  a  court 
equity,  especially  when  dealing  with  a  trustee. 
Wcallanite  in  affirming  that  portion  of  the  judgment  be- 
in  which  the  Judge  refused  to  take  the  property  out  of 
ipoaeGBion  of  Reid  and  place  it  in  the  hands  of  a  Eeceiv- 
The  testimony  as  to  Reid's  habits  and  character  was  con- 
f— but  after  weighing  it,  and  refusing  the  prayer  of  the 
ipUnant,  we  will  not  interfere  with  the  exercise  of  a  dis- 

which  is  not  shewn  to  have  been  abused, 
/fldgment  affirmed. 


fewE  W.  Collins,  plaintiff  in  error,  vs.  John  Ruther- 
PDRD  and  Stephen  Collins,  defendants  in  error. 

^lA/ttstice  of  the  Inferior  Court,  on  the  26th  day    of  October,  1867, 
^Mthoritj,  nnder  the  law,  to  administer  an  oath  for  the  removal 
of  iatroders  upon  land. 
^  He  coanter-affidavit  of  the  party  in  possession  must  state  that  he 
^  in  ^od  faith,  claim  a  legal  right  to  the  possession  of  the  land. 
I  Wiieo  the  affidavit  of  the  party  in  possession  is  dismissed  for  not  being 
a  compliance  with  the  law,  he  will  not  be  permitted  to  file  a  second 
iidavit  at  the  court,  the  Code  requiring  that  he  shall  at  once  tender 
to  the  sheriff  the  proper  affidavit. 

Wiarrant  against  intruder.     Decided  by  Judge  Vason. 
Ifaoun  Superior  Court,  March  Term,  1868. 

3n  the  26th  of  October,  1867,  Jlutherford  and  Collins 
i  oat  a  warrant  against  Geo.  W.  Collins,  as  an  intru- 
.  Their  affidavit  was  made  before  a  Justice  of  the  Infe- 
'  Coart  of  said  county.  When  the  sheriflF  went  to  eject 
lins,  he  tendered  a  counter-affidavit,  made  before  another 
dee  of  said  Inferior  Court,  in  which  he  swore,  "  he  does, 
rood  faith,  claim  the  right  of  possession  of  lot  No.  137^ 
lot  in  question,)  and  that  the  whole  of  said  lot  is  in  his 
Is  and  possession,  by  agent  or  otherwise,  and  that  John 
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Kutherfonl  and  Stephen  Collins  do  not,  in  good  faith,  d 
a  right  to  the  possession  thereof,"  etc. 

The  sheriff  returned  the  papers  to  court.  When  the  a 
was  called  for  trial,  defendant's  counsel  moved  to  dismiss 
case  because  the  plaintiff's  afl&davit  was  made  before  a  Juj 
of  the  Inferior  Court.  The  court  refused  to  dismiss  the  c 
Plaintiffs  then  objected  to  the  afl&davit  of  Collins,  becaua 
had  not  sworn  that  he  did,  in  good  faith,  claim  a  legal  ri 
to  the  possession  of  said  land.  The  court  sustained 
objection.  Thereupon,  a  motion  was  made  to  file  a  new 
davit,  so  as  to  make  it  conform  to  the  statute.  The  0 
would  not* allow  tnis,  and  ordered  the  sheriff  to  proc 
Collins  assigns  as  error  the  overruling  his  objection  to  pi 
tiff's  aflfidavit,  sustaining  the  objection  to  his  own  affidi 
and  the  refusal  to  allow  the  new  aflSdavit  filed. 

Lyon  &  deGraffekreii>,  for  plaintiff  in  error. 
Bower,  Rutherford,  for  defendants  in  error. 

Warner,  C.  J. 

1.  The  first  ground  of  error  assigned  to  the  ruling  of 
Court  below  is,  that  a  Justice  of  the  Inferior  Court  had 
authority,  under  the  law,  to  administer  the  oath  required 
eject  an  intruder  upon  land  in  this  State.  By  the  Ad 
1854,  a  Justice  of  the  Inferior  Court  is  expressly  authori 
to  administer  an  oath  in  all  cases  where,  by  law,  an  oatl 
required  to  be  taken.  Sec  Acts  1853-4,  page  29.  In  • 
judgment,' this  power  and  authority  to  administer  oaths  bj 
Justice  of  the  Inferior  Court  had  not  been  taken  from  d 
by  any  subsequent  legislative  enactment  at  the  time  the  a 
davit  in  the  record  was  made.  The  objection  to  the  affidi 
was  therefore  properly  overruled. 

2.  The  second  ground  of  error  is,  that  the  Court  dismMB 
the  counter-aflSdavit,  on  the  ground  that  the  party  making 
did  not  state  therein  that  he  did,  in  good  faith,  claim  a  kl 
right  to  the  possession  of  the  land.  In  Poviain  vs.  SJk 
20  Ga.  B.,  228,  this  Court  held,  that  it  was  error  for  .<! 
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[Gbnt  to  charge  the  jury  "  that  the  question  was  whether  the 
[iifaidant,  bona  fide,  claimed  the  right  of  possession  f  this 
[Cnrt  holding  and  deciding,  in  that  case,  that  "  the  defendant 
Hnqairedy  ander  the  statute,  to  swear  and  shew  that  he, 
limfdej  claims  the  legal  right  to  the  possession.  The  word 
mis  omitted  in  the  Court's  charge;  and  yet,  it  was  evi- 
eIbIIj designed  to  be  significant  in  this  Act."  The  counter- 
I  Asvit  not  stating  that  the  party  making  it  did,  bona  fide^ 
mam  t  legal  right  to  the  possession  of  the  land,  was  properly 
\imM  hy  the  Court. 

I  The  third  ground  of  error  assigned  is,  that  the  Court 

*fad  the  motion  to  file  a  new  affidavit,  tlien  at  the  Court, 

liecordance  with  the  requirements  of  the  statute.     This 

I  id  WIS  intended  to  provide  a  summary  process  for  the  ejec- 

«oof  intruders  who  squat  upon  other  people's  land,  without 

^■y  fa/a/  right  to  do  so,  and  it  is   made  the  duty  of  the 

Ariff,  ander  the  act  authorizing  this  proceeding,  to  turn 

fc  intruder  out  of  possession,    unless   he  shall,   at  oncCy 

Wcrto  the  sheriff  a  counter-affidavit,  stating  that  he  docs, 

ttgood  faith,  claim  a  legal  right  to  the  possession  of  the  land. 

ff  tie  intruder  can  be  allowed  to  make  a  defective  affidavit, 

•d  thereby  retain  possession  of  the  land,  and,  when  it  is 

•Ejected  to,  make  another  and  still  retain  possession,  the  very 

:«^ject  and  intent  of  the  Act  would  be  defeated.     The  Act 

|=|W8cribes  the  terms  by  which  he  can  retain  possession,  and 

4a  sheriff  is  authorized  to  administer  the  oath  required  by 

^fer  bis  benefit  and  protection,  if,  indeed,  he  does,  in  good 

toh,  daim  a  legal  right  to  the  possession.     In  our  judgment, 

fcfe  was  no  error  in  the  refusal  of  the  Court  below  to  allow 

tnew  affidavit  to  be  made. 

Let  the  judgment  of  the  Court  below  be  affirmed. 
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J.  A.  Van  Winkle  &  Co.,  plaintiflPs  in  error,  vs,  Tffl 
South  Carolina  Rail  Road  Company,  defendant  ii 
error. 

When  a  common- carrier  receives  goods  for  transportation ,  and  in  eu 
of  the  loss  of  the  goods,  seeks  to  protect  himself  from  liability  then 

'  for,  on  the  ground,  that  the  goods  were  destroyed  by  the  public  eoe 
mies  of  the  State : 

ffeldy  that  as  the  presumption  of  the  law  is  against  the  carrier  in  ca8e( 
loss,  it  is  incumbent  on  him  to  prove,  by  clear  and  satisfactory  eri 
dence,  that  the  goods  were  so  destroyed  whilst  in  his  possession,  i 
order  to  exonerate  him  from  liability  therefor. 

Case.  Motion  for  new  trial.  Decided  by  Judge  Gibson 
Richmond  Superior  Court.     June  Term,  1867. 

Van  Winkle  &  Co.  sued  the  South  Carolina  Rail  Ron 
Company  for  the  loss  of  certain  goods,  delivered  by  them  t 
it,  as  a  common-carrier.  The  defence  was  that  the  good 
were  destroyed  by  the  public  enemies. 

On  the  trial,  the  following  facts  were  shown  by  the  plain* 
tiffs.  On  the  1st  day  of  February,  1865,  the  company  re 
ceived  from  plaintiffs'  agent,  at  Columbia,  South  Carolioi 
three  boxes,  containing  writing  paper,  worth  $652  50,  anddi 
rected  to  plaintiffs  at  Augusta,  Georgia,  and  gave  a  receipt^ 
the  usual  form,  stating  that  contents  and  value  were  unknovi 
etc.,)  promising  therein  to  deliver  them  to  plaintiffs,  at  Au- 
gusta, Georgia. 

On  the  4th  of  February,  1865,  one  of  the  plaintiffs  called 
at  the  company's  depot  and  asked  Marly,  the  agent,  if  4* 
goods  were  there ;  he  examined,  said  yes,  and  told  him  tt 
send  for  them.  This  plaintiff  called  for  the  bill  of  freigttj 
it  was  presented  by  one  McGrath,  and  paid ;  (witness  thougtt 
Marly  was  present  during  all  the  time  aforesaid.)  The  ttr 
ceipt  for  freight  was  as  follows : 

"Augusta,  Ga.,  Feb.  Ist,  1865. 
Van  Winlde  &  Co,, 

To  South  Carolina  Rail  Road  Co.,  etc.,  For  Freight  Dr* 

Per  List  No.  19, Columbia:  3  boxes  1670 #53* 

Paid  Feb.  4th,  1865.  McGbath.* 
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Plarntiffi'  porter,  on  the  4th  of  February  aforesaid,  called 
rtlie  goods  nad  was  told  to  call  again,  as  the  ears  had  not 
ta  unloaded;  called  again  in  the  evening,  and  received  the 
neanstrer;  called  again  noxt  morning,  and  was  told  that 
icats  were  left  on  the  other  side  of  the  river.     The  peraon 

0  gave  these  answers  to  the  porter  was  an  Irishman,  who 
s  attending  to  the  delivery  of  freight  at  the  depot,  but  the 
terdid  not  know  him.  The  plaintiffs  showed  the  value 
the  goods  and  closed. 

rbe  defendant  examined  A.  W.  Lewis,  who  testified  that 
never  made  said  statements  to  plaintiff*,  that  lie  was  the 
J  authorized  agent  of  the  company  at  that  point,  to  speak 
at  freight,  all  the  others  were  mere  laborers  under  him ; 
t  the  distance  was  143  miles,  and,  at  that  time,  freight- 
im  usually  took  four,  five  or  even  six  days  to  make  the 
>.  Marly  testified,  that  he  was  the  general  agent  of  the 
ipany  at  Augusta,  that  it  was  not  his  duty  to  receive 
ght,  pjid  it  was  not  usual  for  him  to  know  whether  freight 

1  arrived  or  not.  The  custom  was  for  Lewis,  the  freight 
fit,  to  deliver  the  freight.  He  did  not  remember  making 
1  Etatcment  to  the  plaintiff,  and  thought  he  could  not  have 
le  BO,  becansc  he  knew  nothing  about  the  freight,  and 
Qght  that  the  statement  was  first  heaid  by  him  when  the 
btiff  so  testified  on  this  trial.  He  also  testified  that  it 
k  five  or  even  six  days,  at  that  time,  to  get  freight  from 
lombia.  The  Government  used  the  trains  so  much  that 
A  freight  accumulated  at  Columbia,  and  besides,  freight- 
inlaid  over  one  day  at  Branchville,  Both  Lewis  and 
iHy  testified  aWo,  that  freight  bills,  from  which  the  bills 
Bmade  out,  wo-e  always  sent  by  passenger-trains,  and 
iWeJ  at  Ati;;iista  the  first  day,  the  freight  being  usually 
M  or  four  days  later  in  coming,  and  the  bills  were  often 
'4  before  the  goods  arrived. 

Br  defendaot's  assistant  superintendent,  in  February, 
fe  principally  engaged  at  Branchville,  had  answered 
■K&tories,  and  they  were  read  by  the  defendant.  They 
Haibstantially,  that  the  United  States  troops  took  pos- 
H^  that  part  of  the  South  Carolina  Bailroad  between 
^BJU  xxsviii — 3, 
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Aiken,  South  Carolina,  and  Edisto  river,  between  the  3d  and 
7th  of  February,  1865 ;  that  the  Confederate  States  troopi 
took  possession  and  control  of  the  trains  of  the  South  Qtfo- 
lina  Railroad,  by  command  of  Generals  Beauregard  and 
Hardee.  The  trains  of  other  roads  were  put  upon  that  road 
by  the  same  authority,  the  trains  of  that  road  being  insuffi- 
cient for  the  work  needed.  There  were  no  trains  ranniog 
regularly  between  Columbia  and  Augusta.  Cars  from  Colum- 
bia for  Augusta,  were  taken  back  to  Columbia,  after  the 
occupation  of  the  road  by  United  States  forces;  all  can 
that  were  in  Augusta  from  Columbia,  or  elsewhere,  werenrn 
into  the  interior  of  Georgia  for  protection.  The  Confederate 
forces  controlled  the  trains  of  the  defendants  at  least  twelve 
months  before  the  United  States'  troops  occupied  the  road. 
The  last  cars  that  reached  Augusta  from  Columbia,  left 
Columbia  on  the  30th  of  January,  1865.  They  were  un- 
loaded by  Captain  Sharpe,  Confederate  quartermaster  at 
Columbia,  and  the  cars  used  for  Confederate  stores,  un- 
loaded from  cars,  and  put  their  contents  into  depot  at  Colum- 
bia, where  they  were  burnt  by  United  States  forces.  The 
evidence  being  closed,  the  Court  charged  the  jury,  and  th^ 
found  for  the  defendants.  What  he  was  requested  to  charge 
and  what  he  did  charge,  appears  only  by  the  motion  for  ner 
trial,  and  the  Judge's  decision.  Thereupon,  the  plaintif 
moved  for  a  new  trial  upon  the  following  grounds,  amonj 
others : 

1st,  2d  and  3d.  Because  the  verdict  is  contrary  to  law, 
to  evidence,  etc. 

6th.  Because  the  Court  erred  in  refusing^  the  following 
requests  which  were  submitted  in  writing,  to-wit: 

1.  That  common-carriers  are  bound  as  insurers,  and  in- 
sure against  loss  from  any  cause  whatever  except  the  act  <» 
God,  or  of  the  public  enemies.  Where  the  defence  is  the  actw 
the  public  enemies,  it  must  be  shown  to  be  the  act  of  public 
enemies. 

2.  The  South  Carolina  Rail  Road  Company,  the  defe»- 
dant  in  this  case,  is  a  common-carrier,  and  subject  to  ^ 
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re  common  law  rale;  and  is  bound  to  show^  to  the  satis- 

on  of  the  jury,  that  its  defence  comes  under  one  or  the 

r  of  the  heads  stated. 

If  *****  * 

If  the  defendant  had  even  given  notice  under  the  Act 
863,  and  afterwards  received  freight  to  transport,  it 
Id  be  liable  for  any  and  all  loss  or  damage  to  such  freight, 
even  a  contract  under  such  circumstances,  relieving  the 
non-carrier  from  liability,  would  be  void  and  of  no  effect. 
x)uld  only  plead  under  that  Act  (in  addition  to  his  corn- 
law  defence)  by  way  of  justification,  seizure  by  or  loss 
le  act  of  the  Confederate  Government. 
If  the  above  proposition  be  true,  much  more  is  it  true 
their  liability  is  clear  and  unchanged,  where  they  had 
a  no  notice  that  they  would  not  receive  and  transport 
;ht. 

h.  Because  the  Court  erred  in  charging  the  jury  as  fol- 

I  •       *         *         *         *         * 

If  the  non-delivery  of  the  goods  sued  for,  was  caused  by 
act  of  the  Confederate  Government,  or  its  armies,  or  the 
led  States  Government,  or  its  armies,  or  the  act  of  God, 
lefendants  are  not  liable,  if  from  other  causes  they  are.*' 
he  Jndge  refused  a  new  trial. 

laintiffs  excepted,  and  assigned  the  same  for  error  on  each 
aid  grounds. 

boK  &  Carr,  for  plaintiffs  in  error. 

Tm.  T.  Gould,  for  defendant  in  error. 

fiBNER,  C.  J. 

was  an  action  brought  by  the  plaintiffs,  in  the  Court 

linst  the  defendant  as  a  common-carrier,  to  recover 

►  of  the  contents  of  three  boxes,  delivered  by  the 

'  to  the  defendant,  to  be  transported  from  Columbia, 

to  Augusta,  Georgia,  which  were  alleged  to 

whilst  in  the  possession  of  defendant.     The 

op  by  the  defendant  is,  that  the  goods  were 
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destroyed  by  the  public  enemies  of  the  State.  Upon  1 
trial,  in  the  Court  below,  a  verdict  was  found  for  the  defen 
ant,  and  a  motion  was  then  made  for  a  new  trial,  which  w 
refused.  The  refusal  of  the  Court  to  grant  the  motion  for 
new  trial,  is  assigned  for  error  here.  By  the  law  of  tt 
State,  as  defined  by  the  Code,  the  defendant  was  a  cor 
mon  catrier,  and  as  such,  was  bound  to  use  extraordiDai 
diligence.  In  cases  of  loss,  the  presumption  of  the  law 
against  him,  and  no  excuse  will  avail  hira,  unless  it  w 
occasioned  by  the  act  of  God,  or  of  the  public  enemies  of  tl 
State.  Revised  Code,  section  2040.  Thus  it  >vill  be  see 
that  in  case  of  the  loss  of  the  goods,  the  presumption  of  tl 
law  i&i  against  the  common  carrier,  and  when  he  sets  up  tl 
defence,  that  the  loss  of  the  goods  was  occasioned  by  tl 
public  enemies  of  the  State,  the  burden  of  proof  is  upon  hii 
to  estublish  that  fact.  2d  Greenleaf 's  Ev.,  180,  section  211 
What  is  the  evidence  contained  in  this  record  ?  That  the  thn 
boxes  of  goods,  received  by  the  defendant  from  the  plaintifl 
were  destroyed  by  the  public  enemies  of  the  IState.  Tl 
evidence  entitled  to  most  weight  upon  that  question,  is  th 
of  Gilbert,  who  stated,  "that  the  last  cars  that  reach( 
Augusta  from  Columbia,  left  Columbia  on  the  30th  Januarj 
1865 — they  were  unloaded  by  Capt.  Sharpe,  Confedera 
quartermaster  at  Columbia,  and  were  used  for  Confederal 
stores,  unloaded  from  cars,  and  put  into  the  depot  at  Colan 
bia,  where  they  were  b^rnt  by  United  States  forces.^^  The 
goods,  now  sued  for,  were  received  by  the  defendant  on  tl 
1st  day  of  February,  1865.  The  cars  that  left  Columbia  c 
the  30th  of  January,  which  the  witness  swears  were  unloads 
there,  and  the  contents  thereof  put  into  the  depot  at  Colon 
bia,  where  they  were  burned  by  the  United  States  force 
could  not  have  contained  the  three  boxes  of  the  plaintiff 
goods  now  sued  for,  as  the  same  were  not  received  by  ti 
defendant  at  that  time.  The  burden  of  proof  is  on  tl 
defendant  to  show  that  th^e  plaintiffs'  goods  received  by  hh 
were  destroyed  by  the  public  enemies  of  the  State,  in  ordi 
to  exonerate  him  from  liability  therefor,  which  the  evidenc 
in  this  record,  in  our  judgment,  fails  to  do.     The  Court  belo* 
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tkrefore,  erred  in  its  judgment,  in  not  granting  a  new  trial 
in  this  case,  upon  the  ground,  that  the  verdict  was  contrary 
to  the  law  and  the  evidence. 
Let  the  judgment  of  the  Court  below  be  reversed. 


J.  M08HEB  &  Co.,  plaintiffs  in  error,  vs.  The  Southern 
Express  Company,  defendant  in  error. 

When  the  agent  of  the  Soathern  Express  Company  at  Augusta  receipted 
for  a  package  of  goods  to  the  shipper,  marked  '*  C.  A.  Robinson,  Car- 
tersTille,  Ga,"  and  in  the  printed  receipt  given  by  the  agent  of  the 
company  to  the  shipper,  the  following  words  were  inserted:  '^  which 
it  18  mutually  agreed  is  to  be  forwarded  to  onr  agency  nearest  or  most 
eonTenient  to  destination  only,  and  there  delivered  to  other  parties,  to 
complete  the  transportation :'' 

BtHj  that  in  case  of  the  loss  of  the  goods,  the  compapy  was  liable 
tHerefor,  and  could  not  protect  itself  from  its  legal  liability  by  shew- 
iogthat  its  line  of  transportation  extended  only  to  the  city  of  Atlan- 
ta, especially  when  the  evidence  in  the  record  shews  that  fact  was  not 
hotcnXo  the  shipper,  or  communicated  to  him,  at  the  time  of  re- 
ceiving the  goods,  by  the  agent  of  the  company .  Harris,  J. ,  dissenting. 

^1  also,  that  the  evidence  in  the  record,  shewing  that  the  goods  were 
Kized  by  legal  process,  without  more,  was  not  sufficient  to  exonerate 
tbe  company  from  its  legal  liability  as  a  common  carrier. 

Owe.    Motion  for  new  trial.     Decided  by  Judge  Snead. 
City  Court  of  Augusta.     February  Terra,  1867. 

Moshcr  &  Co.,  through  a  son  of  Mosher,  delivered  to  the 

fcothem  Express  Company,  at  Augusta,  Georgia,  two  bales 

I  rfyams,  and  took  therefor  a  receipt,  in  these  words  : 

**  Southern  Express  Company, 

Augtcstay  Sept.  ith^  1865. 

^^betired  of  /.  Mosher  Jc  Co.  two  bales\/arns,  valued  &ithree  hundred 

tad  for  which  amount  the  charges  are  made  by  said  company, 

C.  A.  liobinsoHj  CartersvilUj  Ga.<,  which  it  is  mutually  agreed 

[forwarded  to  our  agency  nearest  and  most  convenient  to  destina- 

fi  and  there  delivered  to  other  parties  to  complete  the  transporta- 

♦        *        *        *        ♦        Nor  shall  the  said  company  be 

lible  for  the  safety  of  said  property  after  its  arrival  at  its  place 


i» 
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The  parts  of  the  receipt  omitted  in  uowise  relate  to  tb 
questions,  made  in  this  case.  It  was  signed  by  an  agent  fo 
the  company.  The  freight  was  not  paid,  but  was  to  be  col- 
lected on  delivery. 

These  goods  were  not  delivered,  and  an  action  on  the  case 
was  brought  against  the  company,  as  a  common  carrier,  for 
their  value.  The  agent  afterwards  informed  Mosher  that  the 
goods  had  been  taken  by  legal  process,  and  advised  him  to 
replevy  them.  Mosher  believed  this  statement,  because  the 
agent  was  a  truthful  man,  but  did  not  act  upon  the  advice, 
because  he  thought  the  company  was  liable  to  him  for  the 
value  of  the  goods.  Mosher,  plaintiff,  did  not  know  that  the 
defendant's  line  of  transportion  did  not  go  beyond  Atlanta. 
Upon  the  facts  and  proof  that  the  goods  were  worth  $300  00, 
the  plaintiffs  close^. 

The  defence  was,  that  the  defendant,  at  its  terminus,  deliver- 
ed the  goods  to  the  Adams'  Express  Company,  and  also  thai 
they  were  seized  by  legal  process.  The  defendant  shewed,  by 
Dempsey,  that  he  was  defendant's  assistant  superintendent; 
that  when  informed  that  the  goods  did  not  reach  Louisvillfiy 
to  which  place  they  were  subsequently  directed  to  be  fo^ 
warded,  he  wrote  to  the  company's  agent  at  Cartersville,  and 
was  informed  that  they  had  been  taken  by  legal  process ;  h« 
told  Mosher  of  this,  and  advised  him  to  replevy  th^m,  which 
Mosher  refused  to  do;  he  asked  Mosher  to  authorize 
company  to  bring  suit  for  them  in  his  name ;  this  he 
refused  to  do,  saying  the  company  was  liable  to  him  for  the 
goods ;  that,  at  the  time  of  the  receipt  of  the  goods,  the  de- 
fendant's line  terminated  at  Atlanta,  short  of  Cartersville,  and 
Cartersville  was  on  the  line  of  the  Adams'  Express  Company, 
and  the  agent  at  Cartersville  was  the  agent  of  the  last-named 
company,  and  not  of  defendant,  though  defendant  did,  after 
these  goods  were  lost,  extend  their  line  beyond  Cartersvil^ 
and  employed  said  Adams'  agent  as  their  agent ;  and  tM 
nothing  was  said,  at  the  time  the  goods  were  received,  abort 
the  defendant's  line  stopping  short  of  Cartersville.  No  dai* 
is  given  to  said  conversations,  etc.,  nor  does  anything  appc*^ 
explanatory  of  the  alleged  legal  seizure,  except  as  aforesaidi 
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18  oootained  in  the  following  letter^  which  was  read  in 
loce,  hy  the  plaintiff,  in  rebuttal : 

**  SouTHEBN  Express  Company, 
**  (Express  Forwarders,) 

*^  Angusta,  Ga.,  Jan.  2d,  1866. 
nt  S(ndhem  Express  Company,  CariersvilU,  Ga, : 
ear  Sir— Enclosed  please  find  a  letter  from  A.  M.  Franklin,  Esq., 
of  Bartow  county,  in  reference  to  the  two  bales  of  yarns  shipped 
tress  to  Charles  A.  Robinson,  Cartersville,  Georgia.     You  will  see 
letter  that  the  sheriff  was  acting  under  orders  from  Lewistine  & 
of  Cartersville.    The  sheriff  is  not  to  blame  in  the  case,  but  we 
ok  to  L.  ft  P.  for  the  money  received  for  the  two  bales,  and  if  they 
to  pay  you  the  money,  please  let  me  know.    You  will  see  them  for 
osher,  shipper.     Please  answer  soon. 

"Truly  yours, 

"H.  Dempset,  Assistant  Superintendent.'' 

is  being  all  the  evidence,  the  Court  charged  the  jury 
he  receipt  shown  in  evidence  limited  the  duties  of  de- 
nt,  in  transporting  the  goods  sued  for,  to  the  end  of 
own  line,  and  if  they  were  there  delivered  for  further 
)ortion,  the  duties  of  defendant  were  at  an  end ;  and 
>r,  that  if  the  goods  were  taken  from  the  custody  of  the 
r  by  legaf  process,  the  plaintiff  could  not  recover. 
e  verdict  was  for  plaintiff,  for  $300  00,  with  interest 
osts.  A  new  trial  was  moved  for,  by  the  company, 
the  grounds  that  the  verdict  was  contrary  to  the  evi- 
,  the  charge  of  the  Court  and  the  law.  The  Court 
ad  the  new  trial,  and  this  is  assigned  as  error. 

OK  &  Carr,  for  plaintiffs  in  error. 

I»T.  GrOULD,  for  defendant  in  error. 

an  action  brought  by  the  plaintiffs  against  the 

A  a  common  carrier,  for  the  loss  of  goods  received 

tran-sportation  from  Augusta  to  Cartersville.    On 

the  case  in  the  Court  below,  the  jury  found  a  ver- 

inttfis.    The  Court  granted  a  new  trial,  which 

for  error  here.    The  receipt  given  by  the 
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agent  of  the  Company  on  the  4th  of  September,  1865^ 
the  following  words :  "Received  of  J.  Mosher  &  Co.,  two 
yarns,  valued  at  three  hundi-ed  dollars,  and  for  which  an 
charges  are  made  by  said  company,  marked  C.  A.  Robi 
Cartersville,  GslJ'  There  is  also  printed  on  the  face  c 
receipt  amongst  other  things,  the  following  words,  "wli: 
is  mutually  agreed  is  to  be  forwarded  to  our  agency  nt 
or  most  convenient  to  destination  only,  and  there  delive; 
other  parties,  to  complete  the  transportation."  It  is  iu; 
for  the  defendant  that  his  line  of  transportation  e\U 
only  to  the  city  of  Atlanta,  and  that  inasmuch  as  the  ] 
were  lost  beyond  the  terminus  of  his  line,  that  he  wa 
legally  liable  for  the  loss  of  the  goods,  and  that  such  wj 
special  contract  as  expressed  in  the  receipt  given  for  the  g 
Two  questions  arise  here :  First,  was  the  defendant  1 
under  the  law  as  a  common  carrier,  to  transport  the  { 
received  by  him  to  Cartersville,  the  place  of  destina 
Second,  if  he  was  so  liable  as  a  common  carrier,  cou 
limit  his  legal  liability  by  the  statement^  made  on  the  fi 
the  receipt  given  for  the  goods?  As  to  the  legal  Irabil 
the  defendant  as  a  common  carrier,  for  the  loss  of  good 
ceived  by  him  to  be  transported  beyond  the  terminus  c 
own  line,  the  American  authorities  are  conflicting.  Bu 
rule  is  well  settled  in  England,  that  he  is  liable,  and  thi 
as  to  his  liability,  in  the  language  of  Baron  Rolfe,  in 
champ  vs.  Lancaster  Railway  Company  (4th  MeesonA^ 
by^s  Rep.  424,)  is  not  only  consistent  with  law,  but  i 
only  one  consistent  with  common  sense,  and  the  conveniei 
mankind."  In  the  case  above  cited,  a  parcel  was  deli 
at  Lancaster,  to  the  Lancaster  and  Presten  Junction  Ra: 
Comi^any,  directed  to  a  person  at  a  place  in  Derbyshire, 
person  who  brought  it  to  the  station,  offered  to  i^ay  tb( 
riage,  but  the  book-keeper  said  it  had  better  be  paid  b 
person  to  whom  it  was  directed,  on  the  receipt  of  it 
Lancaster  and  Preston  Junction  Railway  Company 
known  to  be  proprietors  of  the  line,  only  90  far  as  Pn 
where  the  railway  unites  with  the  North  Union  line,  anc 
afterwards  with  another,  and  so  on  into  Derbyshire. 
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PoeJ  having  been  lost  after  it  was  forwarded  from  Preston, 
iras  held  that  the  Lancaster  and  Preston  Railway  Conipa- 
itere  liable  for  its  loss.  See  Angel  on  the  law  of  carriers, 
,  section  95.  Weed  vs.  Schenectady  and  Saratoga  Rail- 
',  19th  Wendell's  Rep.,  539.  In  the  case  now  before 
he  shipper  of  the  goods  did  not  know  that  the  defen- 
ds line  of  transportation  did  not  extend  beyond  Atlanta, 
lothidg  was  said  at  the  time  the  goods  were  received, 
;  the  defendant's  line  stopping  short  of  Cartersville,  the 
to  which  the  goods  were  received  by  the  defendant  to 
"warded.  The  freight,  too,  was  to  be  paid  at  Carters- 
In  our  judgment,  the  only  safe  legal  rule  to  be  en- 
I  in  such  cases,  is  the  one  recognized  and  enforced  in  the 
f  Musehamp  vs.  the  Lancaster  Railway  Company,  that 
a  common-carrier  receives  goods  to  be  transported 
^rtain  point  of  destination  expressed  upon  the  face  of 
3eipt  therefor,  that  he  undertakes  to  deliver  the  goods 
jived,  either  by  his  own  line  of  transportation,  or  that 
1  do  so  by  his  own  competent  agents  for  that  purpose, 
lat  it  is  not  a  good  legal  ground  of  defence,  in  case  of 
as  of  the  goods,  for  tlie  carrier  to  shew  that  his  line  of 
ortation  stopped  short  of  the  place  to  which  he  under- 
go carry  the  goods,  and  thereby,  protect  himself  from 
fy,  the  more  especially,  when  tlie  fact,  as  to  the  extent 
line  of  traasportation,  was  not  known  to  the  shipper 
I  goods,  nor  communicated  to  him  by  the  defendant  at 
ne  of  receiving  the  goods.  The  responsibility  of  the 
r  of  goods  ceases  with  their  delivery  at  destination  ao- 
f  to  the  direction  of  the  person  sending,  or  according  to 
ntom  of  the  trade.  Revised  Code,  2044.  By  the 
k  section  of  the  Revised  Code,  railroad  companies, 
j|[0kate,  are  not  liable,  as  common-carriers,  for  the  Iosh 
llcjond  the  terminus  of  their  respective  roads,  pro- 
Ejgoods  are  delivered  to  the  connecting  road  in  good 
this  provision  of  the  Code,  does  not  embrace  ex- 
kies,  who  receive,  and  undertake  to  deliver  small 
as  common-carriers,  for  the  benefit  of  the 
lin  rates  of  compensation  charged  therefor. 
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Having  shown  that  the  defendant  was  liable,  undei 
law,  to  deliver  the  plaintiffs'  goods  at  Cartersville,  the  j 
of  destination,  as  expressed  in  the  receipt  given  for  the  g( 
could  the  defendant  limit  that  hgal  liabiliti/,  by  the  e 
made  on  his  receipt,  in  the  following  words :  "  which 
mutually  agreed,  is  to  be  forwarded  to  our  agency  neare 
most  convenient  to  destination  only,  and  there  deliven 
other  parties,  to  complete  the  transportation  "?  By  the  2( 
section  of  the  Revised  Code,  it  is  declared  that,  *'  a  com 
carrier  cannot  limit  his  legal  liability,  by  any  notice  gi 
either  by  publication,  or  by  entry  on  receipts  given,  or  ti( 
sold.  He  may  make  an  express  contract,  and  will  the] 
governed  thereby."  This  section  of  the  Code  was  coi 
ered,  and  construed  by  this  Court,  at  the  last  term,  in 
cases.  Newby  vs.  Southern  Express  Company,  36  Ga.  R., 
and  Purcellvs.  the  same,  37  Ga,  R,,  103.  This  provisi( 
the  Code  is,  in  our  judgment,  a  wise  and  salutary  provi 
intended  to  protect  the  public  from  imposition  and  surpris 
the  hurried  transaction  of  business  with  these  express  coi 
nies,  in  the  forwarding  of  small  parcels,  as  well  as  vah 
packages  by  all  sorts  of  people,  some  of  whom  might 
be  able  to  read  the  printed  stipulations  annexed  to 
receipt  given  for  the  goods,  and  if  they  could  read  t 
would  not  be  able  to  comprehend  the  legal  effect  thereof, 
the  receipt  now  before  the  Court,  it  is  stated,  that  it  is  '' 
tuaUy  agreed,^^  etc.,  when  the  evidence  in  the  record  si 
that  the  shipper  of  the  goods  did  not  know  that  the  del 
ant's  line  of  transportation  stopped  at  Atlanta,  and  that 
was  not  communicated  to  him  by  the  defendant,  at  the 
of  the  reception  of  the  goods,  and  yet,  this  Court  is  aske 
decide  that  there  was  a  mutual  agreement  between  the  def 
ant  and  the  shipper,  at  the  time  of  the  reception  of 
goods  to  be  forwarded  to  Cartersville,  that  the  defendant 
not  to  be  liable  for  the  loss  of  the  goods  beyond  Ath 
This  case  affords  a  practical  illustration  of  the  wisdon 
that  provision  of  the  law  which  declares  that  the  defend 
as  a  common-carrier,  shall  not  limit  his  legal  liability  hyt 
on  his  reeeipts  given  for  the  goods.     If  he  desires  to  limit 
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al  liability,  as  a  common-carrier,  let  him  make  an  express 
itract  outside  of,  and  independent  of,  his  receipt  given  for 
goods,  and  then  there  will  be  some  mutuality  in  the  agree- 
Dt  between  the  parties ;  at  least,  both  parties  will  have  a 
ch  better  opportunity  of  understanding  what  is  the  rnvr- 
\  agreement  between  the  shipper  and  the  carrier, 
bother  ground  of  defence  insisted  on  by  the  defendant  is, 
t  the  goods  were  taken  out  of  his  possession  by  legal  pro- 
I.  If  it  be  conceded  that  this  would  be  a  good  defence 
the  common-carrier,  under  the  law  defining  his  legal  liabil- 
still,  it  must  fail  in  this  case,  according  to  the  evidence 
tained  in  the  record.  It  is  not  shewn  what  was  the 
are,  or  character  of  the  legal  process  under  which  the 
ds  are  alleged  to  have  been  received,  nor  does  it  appear  at 
»e  instance,  or  against  whom  the  legal  process  was  sued 
,  by  virtue  of  which,  it  is  contended,  the  goods  were 
ed.  Whether  the  seizure  of  the  goods  was  lawful  or 
awful,  whether  the  process  was  legal  or  illegal,  whether 
Biied  against  the  consfgnor  or  consignee  of  the  goods,  or 
inst  some  third  party,  the  record  does  not  inform  us. 
}  bonlen  of  proof  was  upon  the  defendant  to  shew  that 
ras,  at  least,  a  legal  process,  and  that  it  issued  against  the 
per  parties,  so  as  to  make  it  available  for  his  defence. 
J  original  legal  process,  or  a  duly  certified  copy  thereof, 
lid  have  furnished  the  best  evidence  of  its  nature  and 
ncter,  as  well  as  who  were  the  parties  to  it,  in  order  that 
Court  might  judge  of  the  same.  The  bare  statement 
\  the  goods  were  seized  by  legal  process,  and  that  fact 
nmnicatcd  to  the  plaintiffs,  without  more,  was  not  suffi- 
i^VDk  our  judgment,  to  release  the  defendant  from  his  legal 
|fify  as  a  common-carrier.  In  any  view  of  which  we 
able  to  take  of  the  facts  of  this  case,  as  presented 
I  lecord,  it  is  the  judgment  of  the  majority  of  this 
the  judgment  of  the  Court  below,  granting  a  new 
be  reversed. 

It  reversed. 
J.,  concurred,  but  wrote  out  no  opinion. 
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Harris,  J.,  dissenting. 

The  plaintiffs  below,  in  order  to  make  out  their  ca3e,pll 
in  evidence  tlie  receipt  of  the  Express  Company,  conteuniilj 
the  contract  between  the  parties,  in  these  words — ^*'whiAi 
18  mutually  agreed  is  to  be  forwarded  to  our  agency  neand 
or  most  convenient  to  destination  only,  and  there  delivoni 
to  other  parties  to  complete  the  transportation/' 

By  the  testimony,  it  appeared  that  the  Express  Company* 
line  of  operation  was  from  Augusta  to  Atlanta,  and  M 
beyond.  The  package  of  goods  lost  was  marked  to  Lonii 
ville,  Kentucky.  It  was  lost  at  some  point  on  the  Westa 
and  Atlantic  Railroad,  beyond  Atlanta.  The  packages 
delivered  at  Atlanta  by  the  agent  of  the  Southern  Ezpra 
Company — that  office  being  the  company's  office  nearest < 
the  destination  of  the  package — to  another  Express  Compifl 
using  the  State  road.  There  was  no  evidence  that  there  m 
any  partnership  or  connexion  in  business  between  the  ti 
Express  companies.  My  associates  put  their  judgment  tb 
the  Southern  Express  Company  is  liable  to  respond  for  d 
loss  which  has  occurred,  upon  the  ground,  that  when  Mosb 
&  Co.  delivered  the  package  for  transportation,  the  Expre 
Company  did  not  inform  them  that  their  line  of  transport 
tion  extended  only  to  Atlanta.  The  law  makes  no  sac 
requirement,  as  I  understand  it,  of  common-carriers.  Tl 
common-carrier,  whose  route  of  transportation  is  between  ti 
points,  as  in  this  case,  is  bound  only  for  the  safe  transport 
tion  of  the  goods  from  the  one  to  the  other,  unless  by  sped 
contract  he  changes  his  character  as  common  carrier. 

But  the  awkwardness  of  the  decision  of  the  majority  i 
that  it  is  violative  of  a  legal  written  contract,  engaging  i 
transport  safely  the  goods  on  their  line  to  their  neart 
agency  to  the  destination  of  the  goods.  This  is  the  writti 
contract  produced  by  plaintiff,  nothing  auxiliary  or  extenc 
ing  it.  The  goods  were  transported  safely  to  Atlanta— B 
evidence  of  freight  charged  or  paid  beyond.  Upon  wha 
principle  a  party  expressly  stipulating  for  pay  to  transpo 
on  its  line,  and  no  farther,  can  be  held  liable^  without  a  cffJ 
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eratioD  being  paid  for  the  transportation  beyond  Atlanta, 
ie  Express  Company  being  connected  in  the  business  of 
sportation  with  the  Express  Company  beyond  Atlanta, 
on  wbieh  line  the  goods  were  lost,  I  confess  my  utter 
ilitj  to  comprehend. 

bat  other  notice  to  the  freighter  than  the  written  one  he 
io  his  hand,  was  it  necessary  to  give  him  ?  Did  it  not 
Ij  inform  him  that  the  Express  Company  engaged  to 
K)rt  his  goods  only  to  its  nearest  office  next  to  the 
ation  of  the  goods,  and  that  then,  at  iliat  point,  it 
1  deliver  the  goods  to  otlter  parties — (that  is,  a  distinct 
ifiercnt  common-carrier) — to  complete  the  transportation, 
this  clear  expression  of  the  limits  of  the  engagement 
t  Southern  Express  Company,  why  did  not  plaintiffs,  if 
rere  in  doubt  as  to  how  far  the  line  of  transportation 
led,  then  inquire,  and,  ascertaining  that  it  extended 
0  Atlanta,  why  did  they  not  make  a  contract  with  the 
my  to  transport  the  g6ods  to  their  destination  ?  It  is 
!vident  that  the  plaintiffs  neglected  to  make  such  inqui- 
B  their  interests  required,  and  to  protect  themselves 
tt  all  misunderstanding,  by  their  gross  carelessness.  I 
10  desire  to  favor  such  a  class,  especially  when  I  cannot 
without  violating  an  established  maxim  of  law.  I  am 
red  to  hold  Express  Companies  and  common  carriers 
Y  to  the  performance  of  the  duties  required  of  them  by 
lot  allowing  them  to  evade,  by  any  indirection,  their 
isibilities  as  common  carriers ;  but  when  their  liability 
ited  in  a  matter  which  the  law  allo^vs,  I  dare  not  extend, 
berpretation,  their  liability  beyond  \vhat  they  engaged 
.,  I,  therefore,  differ  with  my  associates,  and  think  they 
^in  reversing  the  judgment  of  the  Court  below,  grant- 
|lhe  Southern  Express  Company  a  new  trial. 
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C.  D.  Adair,  adm'r  of  John  R.  McDonald,  plaiDtii 
error,  vs.  John  Adair,  Ex'r  of  Edward  Adair  d 
defendants  in  error. 

1.  In  a  proceeding  to  reform  a  deed,  on  the  grounds  of  fraud  and 
take,  the  declarations  of  the  grantor,  made  subsequent  to  the  execc 
of  the  deed,  and  in  the  absence  of  the  grantee,  are  not  admissib 
prove  a  mistake  in  the  deed,  which  may  be  corrected  in  Equity. 

2.  Before  an  instrument  can  be  reformed,  it  must  be  shewn,  by  ( 
and  satisfactory  evidence,  that  either  by  accident,  fraud  or  mist 
the  written  instrument  does  not  contain  and  express  what  the  pa 
intended  it  should  contain  and  express  at  the  time  of  its  execution. 

Equity.     Motion  for  new  trial.     Decided  by  Judge  M 
NER.     Murray  Superior  Court.     October  Term,  1867. 

Many  questions  were  made  by  this  record,  but  only  on( 
them  was  passed  upon  by  the  Court.  John  Adair,  as  ej 
utor  of  Edward  Adair,  deceased,  and  others,  heirs  of  C 
lins  McDonald,  complained  that  Edward  Adair  died  in  18 
testate ;  that  he  had  made  a  will,  devising  certain  lands 
complainants  and  John  R.  McDonald,  the  brother  of  cc 
plainants,  his  grand-children ;  that  John  R.  died,  and  afl 
wards,  said  testator  made  another  will,  devising  said  landi 
complainant,  and  died.  But  before  John  R.  died,  he  \v 
with  the  testator.  Testator  was  old  and  confiding.  Jc 
R.  was  young  and  artful,  and  had  obtained  control  over 
mind  of  testator,  and  fraudulently  induced  testator  to  beli 
that  his  first  will  was  insufficient  to  convey  said  lands  to  Jc 
R.  and  his  said  sisters,  and  that  because  their  father  y 
dissipated  and  wasteful,  if  testator  should  die,  they  mij 
lose  the  land  by  said  father's  extravagance,  and  begged  s 
testator  to  execute  a  deed,  conveying  said  land  to  said  John 
for  the  joint  and  equal  use  of  himself  and  his  said  sisU 
Testator  told  him  to  draw  up  the  deed  ;  that  John  R.,dr 
a  deed,  conveying  said  land  to  himself  absolutely,  free  fr 
any  trust,  and  the  testator  signed  it  on  the  15th  of  Janua 
1861,  while  drunk,  and  without  examination ;  that  Jo 
R.  got  the  deed  from  testator,  by  some  means,  without  t 
testator's  delivering  it  as  a  deed,  and  immediately  took  it 
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!31erk's  office,  and  Lad  it  recorded ;  that  testator  coutin- 
to  live  on  the  land  till  his  death,  to-wit :  on  the  21st  of 
imber,  1864,  and  neither  said  John  R.,  in  his  lifetime, 
his  administrator  or  heirs,  since  his  death,  asserted  any 
to  said  property,  until  the  death  of  said  testator.  But 
',  Charles  D.  Adair,  as  the  administrator  of  said  John  R., 
brought  ejectment  for  said  land  against  the  complain- 
3,  as  tenants  in  possession,  while  suit  is  pending, 
fhe  bill  charged  that  the  said  testator  intended  to  have 
ea  said  land  to  John  R.,  for  the  use  of  himself  and  com- 
inants,  that,  by  the  fraud  of  John  R.,  it  was  not  so  made, 
I  prayed  that  the  deed  be  reformed,  and  that  John  R's  said 
ninistrator  be  decreed  to  hold  said  lands,  as  trustee  for 
ir  joint  use  and  benefit,  and  that  the  ejectment  cause  be 
oined,  etc. 

The  defendant  answered  that  Edward  Adair,  by  his  first 
II,  gave  this  land  to  John  R.  only,  and  afterwards,  on  the  day 
made  said  deed,  told  defendant  that  he  feared  that  John 
might  be  cheated  out  of  it,  and,  therefore,  he  intended  to 
ike  him  an  absolute  deed  to  the  same,  and  inquired  for  one 
bnson,  to  witness  the  deed,  (whose  name  appears  as  a  wit- 
SB  to  the  deed ;)  that  John  R.  lived  with  testator,  was 
D^  and  industrious,  and  by  his  good  conduct  had  infiu- 
K  over  testator,  but  testator  was  not  imbecile  nor  easily 
posed  upon ;  that  the  first  will  was  destroyed,  and  after- 
ida  he  was  induced,  when  John  R.  was  dead,  to  make 
Bther  will.  The  language  of  the  last  will  was:  "The 
■hie  (afler  paying  debts)  of  my  estate,  real  and  personal, 
live  and  bequeath,  and  dispose  of  as  follows,  to-wit:  To 
ihan  of  Collins  McDonald,  my  beloved  grand-daughters, 

of  all  the  land  belonging  to  me,  so  far  as  not  to  inter- 
any  of  the  privileges  by  my  son,  John  Adair,  here- 
mted  him;  the  above  named  heirs  are  to  receive 

^the  benefits  thus  donated,  until  the  youngest  is  dis- 

bf  marriage,  or  otherwise ;  the  land  shall  then  be 

.eqpsl  distribution  made  to  all  of  said  shares."    And 

it  answered  that  the  testator  intended  to  convey 

;3aaDidsy  and  not  the  ninety-five  acres  conveyed  to 
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John  R.  He  further  answered,  that  while  he  did  not  t 
how  the  deed  was  delivered  to  John  R.,  he  believed  it 
fairly  obtained  ;  that  after  the  date  of  the  deed,  the  test 
never  paid  taxes  on  said  ninety-five  acres,  but  John  R.,  k 
lifetime,  and  defendant  since,  had  paid  said  taxes,  and 
the  testator,  after  John  R/s  death,  induced  this  defend 
who  was  testator's  brother,  to  administer  on  John  R/ses 
saying  that  John  R.  has  nothing  but  said  land.  He 
testator  occupied  said  land,  during  his  life,  by  a  verbal  un 
standing  with  John  R.  He  insisted  that  the  deed  w^as  ri 
and  that  his  action  of  ejection  should  proceed. 

During  the  trial,  the  Court  allowed  several  witnessc 
give  in  evidence  the  sayings  of  testator  (made  after  said  ( 
was  executed,)  to  show  that  he  understood  it  as  a  trust d 
as  averred  in  the  bill.  These  sayings  were  objected  to,  m 
offered,  but  the  objection  was  overruled. 

The  verdict  was,  that  the  deed  should  be  reformed,  etc. 
motion  for  new  trial  was  made  on  various  grounds,  incluc 
the  overruling  of  said  objection.     The  Court  refused  a 
trial,  and  this  is  assigned  as  error. 

AiKEX,  Dabxey,  for  plaintiffs  in  error. 

R.  J.  McCamy,  C.  D.  McCutchins,  for  defendant  in  ei 

Walker,  J. 

* 

This  was  a  bill  filed  by  the  executor  and  legatees  of 

ward  Adair,  to  reform  a  deed  made  by  testator,  to  John 

McDonald.     During  the  trial,  the  Court  permitted  the  i 

ings  of  Edward  Adair,  made  after  the  execution  of  the  d 

and  in  the  absence  of  the  grantee,  to  be  proved  on  the  ] 

of  the  complainants,  for  the  purpose  of  showing  that 

deed,  as  written,  did  not  speak  the  intention  of  the  mal 

The  admission  of  this  testimony  was  objected  to,  and  assig 

as  error  in  this  Court.     Section  3735  of  Rev.  Code  says,  "I 

larations  of  privies  in  estate,  after  the  title  has  passed  oa 

them,  cannot  be  received."     This  is  conclusive  in  this  a 

It  is  admitted  by  both  sides,  that  the  title  passed  out  of 
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Mor,  and  his  sayings^  made  afl^r  the  deed^  were  proved 
defeat  the  title  of  John  R.  McDonald,  the  grantee  named 
the  deed.  These  sayings  were  made  in  the  absence  of  John 
McDonald,  and  some  of  them  after  his  deatli.  This  tes- 
onj  was  inadmissible,  and  on  this  ground,  we  reverse  the 
jment  of  the  Court  below. 

s  there  is  to  be  a  new  trial,  it  would  be  improper  to  pass 
a  the  question  as  to  the  weight  of  the  evidence. 
3me  of  the  questions  growing  out  of  the  charge  of  the 
rt,  and  the  requests  to  charge,  are  interesting,  but  perhaps 
not  necessary  to  pass  upon  them  seriatim  now. 
1  Admr.  of  Ligon  vs.  Rogers,  12  Ga.  jB.,  255,  the  Court 
,  "That  a  court  of  equity  has  jurisdiction  to  correct  mis- 
s  in  written  contracts,  has  been  solemnly  adjudicated 
his  Court  It  is  a  jurisdiction,  however,  which  will  al- 
s  be  cautiously  exercised,"  Again,  in  the  same  case,  on 
e  288,  the  Court  says  that  the  written  evidence  of  the  in- 
ion  of  the  parties  must  prevail,  unless  the  party  can  show, 
clear  proof,  and  satisfactory  evidence,  that  either  by  ac- 
rat,  fraud  or  mistake,  the  written  instrument  does  not 
tain  and  express  what  the  parties  intended  it  should  con- 
and  express,  at  the  time  of  its  execution.^'  In  Shellburne 
Inchinquin,  (1  Brown's  Ch.  347,)  Lord  Thurlow  said  the 
lence  must  be  strong,  irrefragable  evidence.  By  this,  we 
CRtand  that  evidence  offered  to  establish  the  mistake  must 
he  equivocal,  uncertain,  contradictory,  or  doubtful  in  its 
tieter.  The  evidence  to  show  a  mistake  in  a  written  in- 
aent,  must  be  clear  and  strong,  so  as  to  establish  the 
hke  to  the  entire  satisfaction  of  the  court.  Gillespie  vs. 
^  2  J.  C.  R.,  585."  Again,  in  Wyche  vs.  Green,  16  Ga. 
this  Court  says,  "In  every  case,  under  this  head  of  the 
only  question  is,  does  the  instrument  contain  what 
intended  it  should,  and  understood  that  it  did  ? 

agreement  ?    If  not,  then  it  may  be  reformed  by 

r^  80  as  to  make  it  the  evidence  of  what  was  the 

or  contract  between  the  parties,"     A  court  of 

lielieve  from  the  consequences  of  mistake  in  writ- 
but  the  power  is  exercised  with  caution,  and 
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to  justify  it,  the  evidence  must  be  clear^  unequivocal  and  (fe* 
cisivC;  as  to  the  mistake.  Rev.  Code,  sec.  3062.  Such  istb^ 
language  of  our  law  in  relation  to  the  power  of  the  Court  ^i 
Equity  to  reform  written  instruments,  and  the  rules  by  which 
it  will  be  governed  in  the  exercise  of  this  jurisdiction. 
Judgment  reversed. 


Egbert  B.  Whitley,  plaintiff  in  error,  vs.  The  State  or 

Georgia,  defendant  in  error. 

1.  Before  refusing  to  continue  a  criminal  case,  the  Judge  should  inqaire 
what  diligence  has  been  used  by  the  accused,  when  he  learned  that  tlie 
witness  would  testify  to  a  material  fact,  what  opportunity  he  bad  hid 
for  preparation,  when  the  transaction  occurred,  etc..  and  if  the  ibof- 
ing  appears  to  be  bona  fide  made,  time  should  be  given. 

2.  When  negroes  were,  as  talts  jurors,  put  upon  the  prisoner,  and  ba 
challenged  the  array,  and,  by  consent,  the  negroes  were  put  oflftbo 
jury,  and  the  prisoner  made  no  further  objection  to  the  panel,  his  ckal* 
lenge  to  the  array  was  waived. 

8.  Dying  declarations  of  opinions,  not  facts,  are  inadmissible  as  vnr 

dence. 

4.  When  the  charge  of  the  Court  assumes  certain  things  as  facts,  and  is 
in  such  shape  as  to  intimate  to  the  jury  what  the  Judge  believes  ths 
evidence  to  be,  and  that  they  made  defendant  guilty,  anew  trial  willbe 
granted. 

Murder.  Motion  for  new  trial.  Tried  before  Jodg6 
HuTCHiNS.     Walton  Superior  Court.    February  Term,  1868. 

The  defendant  moved  the  Court  to  continue  said  case,  ifl 
writing,  as  follows :  That,  by  reason  of  the  recent  occurrence 
of  the  fact,  to-wit:  on  the  27th  of  January,  1868,  and  the 
prevalence  of  popular  excitement  against  him  in  the  coui^ff 
he  believes  he  cannot  go  safely  to  trial  at  this  term  of  tto 
Court;  that  in  the  rencontre  in  question,  deponent  reccivrf 
two  severe  pistol-shot  wounds,  one  through  the  testicles 
left  thigh,  the  other  through  the  body,  from  the  effecte  rf 
which  he  has  not  sufficiently  recovered  to  enable  him  to€f 
dure  the  fatigue  and  excitement  of  the  trial ;  that  hvfitt 
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heen,  since  the  occurrence  referred  to,  all  the  while  closely 
ooofined  in  jail,  under  guard,  and  not  allowed  to  communi- 
ole  with  his  friends,  and  suffering  great  bodily  pain  from 
said  wounds,  he  has  had  no  opportunity  properly  to  prepare 
lis  defence,  the  want  of  which  opportunity  is  more  specially 
apparent  in  this,  viz :  on  the  day  of  the  occurrence  there 
was  a  large  crowd  in  town ;  there  are  many  witnesses  to  the 
&cts,  amongst  whom  defendant  has,  as  yet,  been  informed  of 
the  name  of  only  one,  besides  his  son  Tom,  by  whom  he  could 
prove  that,  at  the  moment  the  diflBculty  began,  he,  deponent, 
snatched  the  pistol  used  in  the  rencontre  from  his  said  son  : 

this  was  Stephens,  who  has,  unfortunately,  died  since 

the  fact  occurred;  but  deponent  believes  he  can  produce 
ofliers,  by  the  next  term  of  the  Court,  if  opportunity  is  al- 
lowed him  to  do  so,  by  whom  he  can  prove  the  same  fact.'^ 
This  motion  was  strengthened  by  the  testimony  of  Dr.  N.  L. 
Gallaway,  who  bad  been  attending  physician  of  prisoner, 
who  testified  as  to  the  wounds  defendant  received,  their  se- 
rious character,  not  necessarily  mortal,  but  necessarily  very 
painful,  especially  the  one  through  the  testicle ;  that  whilst 
vitDess  could  not  say  that  defendant  might  not  stand  his  trial 
vithoat  serious  injury,  he  thought  there  might  arise  serious 
coQseqaenoes,  and  if  the  defendant  were  under  the  control  of 
titaesi?,  as  physician,  he  would  not  think  it  proper  or  prudent 
fcthe  defendant  to  stand  his  trial  in  his  then  present  condi- 
fttt;  he  could  not  say  that  he  would  suffer  from  the  trial ; 
vsonds  all  were  healed  except  a  small  place  in  his  back,  and 
k  was  in  good  health.  The  Court  overruled  the  motion  for 
iMtinuance. 

f^Ske  Court  proceeded  to  empannel  a  jury.    The  first  panel 

been  exhausted,  the  State  put  the  second  panel  of 

y.jurors  upon  the  defendant,  who  challenged  the  array 

eight  of  the  talesmen  were  negroes,  and  not  free 

nlisens,  of  said  county,  and  not,  by  the  laws  of  said 

ipetent  to  serve  as  jurors,  to  try  said  case.     These 

UTS  were,  by  both  parties,  subsequently  excused, 

the  Court  had  overruled  the  objection,  and  put 

mpon  the  prisoner. 
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Oil  selecting  the  jury,  seventy  or  eighty  jurors,  on  thi 
voir  dire,  disqualified  themselves  for  cause,  on  account  of  bi 
and  prejudice,  and  of  relationship  to  prisoner.  The  jui 
having  been  empanneled,  the  State  proceeded  to  the  intn 
dqction  of  testimony,  a  brief  of  which  appears  hereaftei 
and  offered  in  evidence,  the  sayings  of  Woraniack,  the  de 
ceased,  made  a  short  time  previous  to  his  death,  to-wit 
^*That  it  was  hard  to  be  killed  for  telling  the  truth;  tha 
God  knew  he  told  the  truth,  and  Eg.  knew  it  was  the  truth,' 
as  dying  declarations.  Defendant  objected,  on  the  grounc 
that  the  sayings  were  irrelevant,  and  not  admissible  as  dyinf 
declarations,  though  made  in  extremis.  The  Court  overrulec 
the  objection,  and  admitted  the  testimony. 

The  evidence  was  as  follows  : 

FOR  THE    STATE. 

Dr.  W.  S.  R.  Hardeman:  I  was  crossing  street  fron 
Court-house;  Sheats  was  in  front  of  me;  some  one  in  fron; 
of  me ;  believe  it  was  17th  January,  County-Court  day,  1868 
Walton  county;  while  crossing,  saw  Wommack  opposite 
Roberts's  store,  walking  fust;  when  he  got  to  Roberts's  store 
son  of  E.  B.  Whitley  was  standing  there  on  stoop;  whei 
deceased  passed,  young  Whitley  said  something  to  Wommack 
didn't  hear  what  it  was;  Wommack  checked  his  gait,  mad 
some  reply,  think  he  said  "you  can't  do  it;"  can't  remember 
certainly;  Wommack  passed  along  slowly,  sorter  sideways 
prisoner  came  from  towards  Fletcher's;  when  approached,  ask 
ed  his  son  "  what  the  damn  rascal  wanted;"  didn't  hear  an; 
reply;  prisoner  said  he  could  give  the  ''damn  rascal  what  h 
wanted,"  I  think  that  is  what  prisoner  said ;  prisoner  continue 
to  approach,  and  Wommack  going  along  sideways,  but  watch 
ing  prisoner;  (on  the  side- walk,  this  was;)  Wommack  callc" 
to  prisoner  not  to  approach  on  him ;  prisoner  continued  t' 
approach,  and  Wommack  going  on;  about  that  time  Woffl 
mack  drew  a  pistol,  and,  I  think,  had  it  out,  he  reached  oat 
about  that  time  looked,  and  Whitley  drew  his  pistol,  aD< 
Wommack  fired;  couldn't  say  positively  where  prisoner  dre^ 
pistol  from,  but  think  he  had  both  hands  in  his  coat  pockets 
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I  think  prisoner  drew  his  pistol  out  of  his  pocket ;  young 
litley  was  on  Roberts's  stoop,  a  few  paces  from  the  firing ; 
ig  commenced  when  prisoner  was  a  few  yards ;  Whitley 
t  straight  on,  made  no. pause;  Whitley  asked  his  son  what 
d— d  rascal  wanted;  Whitley  received  nothing  from  his 
that  I  saw ;  commencing  firing,  Womraack  first,  Whitley 
rned  the  fire,  and  Womraack  again;  Whitley  tried  to  fire 
n,  and  pistol  failed ;  Whitley  fired  soon  as  he  drew  the 
J ;  think  pistol  was  in  left,  hand,  not  certain ;  Whitley 
Womraack  drew  his  pistols  before  either  fired ;  I  had  a 
between  me  and  Whitley,  and  halted  until  Womraack 
)ff;  Mr,  Womraack  ran  off  around  the  square;  saw  him 
full  length,  on  his  face;  examined  him;  I  considered 
a  dead  man;  he  asked  me  if  I  could  do  any  thing  for 
;  I  told  him  that  I  hoped  he  would  not  die,  I  would 
line  him;  I  did  examine  hina,  and  told  him  he  could  not 
;  (he  said  that  it  was  hard  to  be  killed  for  telling  the 
I,  and  Grod  knew  it  was  the  truth,  and  that  Eg.  knew 
he(Woramack)  told  the  truth;  deceased  was  wounded 
ght  breast,  above  the  nipple,  between  the  third  and  fourth 
«rith  a  pistol  ball,  small  one;  probed,  but  couldn't  tell 
deep  it  was;  ball  didn't  come  out;  died  in  two  hours; 
from  effects  of  the  wound,  by  hemorrhage  from  the 
id;  knows  nothing  but  what  Womraack  said  about  the 
5 of  the  diflSiculty  ;  died  in  Walton  county;  ara  practis- 
Aysician.  ^ 

Cross-examined, 

f,  Whitley  received  two  shots;  did  not  exaraine  them 
wibe:  one  about  the  false  rib,  left  side,  the  other  touched 
MPOtam ;  did  not  examine  because  he  would  not  suffer 
the  them  ;  Mr.  Wommack  drew  his  pistol  and  fired 
thought  he  could  have  fired  twice;  two  first  fires 
mltaneously;  Womraack  then  fired  again;  think 
repeaters;  I  was  looking  at  both  at  the  tirae ; 
and  out  of  court-house  several  tiraes  during  the 
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Re-cross-examined, 

Saw  nothing  pass  between  Whitley  and  his  son.     I(j4>ung 
Whitney  did  give  his  father  anything,  I  did  not  see  it* 
The  two  fires  mentioned,  one  was  by  Womniack  and  one  by 
Whitley. 

Wm.  C.  Smith  :  Difficulty  was  on  the  27th  of  Jannarf/ 
1868,  in  Walton  county,  on  County-Court  day.  Dad  WJ0 
about  to  start  home ;  up  at  Mr.  Bullock's  store,  I  saw  Mr- 
Wommack  coming  in  a  fast  trot  from  the  court-house  stepa^ 
and  Wommack  went  into  Mr.  Bullock's  store  and  I  followed 
him  ;  Mr.  Whitley  was  on  the  steps,  but  wasn't  follow- 
ing Wommack  ;  I  met  Mr.  Wommack  coming  to  the  door ; 
Wommack  went  there  to  get  some  money  from  Bullock 
for  his  fees ;  I  heard  Mr.  Whitley  coming  in  the  store,  didn't 
see  him ;  Whitley  asked  where  the  damn  rascal  was  tliat 
swore  a  damn  lie  against  him,  and  that  he  intended  to  have 
revenge ;  Wommack  was  in  far  end  of  room  ;  don't  know 
whether  Whitley  was  in  the  house  or  on  the  steps ;  I  didn't 
see  him;  Mr.  Wommack  jumped  out  of  the  back  door;  last  I 
seed  of  him  he  was  running  around  by  the  well ;  next  time 
I  met  Wommack  about  Smith's  store  and  I  give  him  the  mo- 
ney Bullock  gave  me  for  him ;  I  went  back  to  Bullock's  and 
Mr.  Whitley  was  there;  he  talked  a  good  deal ;  don't  remem- 
ber all  he  said  ;  said  he  had  paid  out  §30,  and  he  had  $30 
more  to  pay  out,  when  I  told  him  to  keep  quiet ;  he  was 
walking  about ;  spoke  to  his  son  Tom ;  son  Tom  had  his 
pistol ;  he  told  him  to  give  it  to  him,  (Whitley,)  and  his  son 
sorter  refused  to  do  it  at  the  start ;  son  was  handling  the  pis- 
tol ;  he  asked  him  for  it  again  and  the  son  gave  it  to  him, 
(Whitley,)  and  Whitley  put  it  in  his  right  hand  breeches 
pocket,  I  think ;  I  went  out  doors  and  Whitley  staid  in  the 
store :  after  awhile  he  came  out  and  I  told  him  not  to  go 
where  Wommack  was,  that  Wommack  was  prepared  for  him| 
and  Wommack  had  said  he  would  kill  him,  and  ho  was  going 
to  die  before  he  run  any  more ;  Whitley  'lowed  if  Wommack 
could  kill  him,  Whitley,  before  he  could  kill  Wommack,  he 
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friends  that  could  bury  him  ;  Whitley  called  to  his  son 
to  come  on ;  he  was  going  towards  Wommack  ;  I  followed 
Viitley  down  and  told  him  he  had  better  not  go^  that 
Vommack  was  prepared  and  would  kill  him ;  followed  a  good 
)ieee,  but  I  stopped ;  when  he  (Whitley)  put  the  pistol  in  his 
xwket,  I  went  out  of  the  store  and  left  him  in  there  with  his 
ons;  don't  know  who  had  the  pistol  when  they  came  out  of 
be  store ;  when  they  got  pretty  close,  Wommack  drew  his 
istol;  Whitley  said  something  I  didn't  hear;  Wommack  told 
im  (Whitley)  to  stand  back  and  not  to  come  any  further ; 
t^ommack  backed  with  his  pistol  drawed,  three  or  four  steps^ 
Qij  be  further,  may  be  not  so  far  ;  Whitley  was  going  for- 
fwrd  toward  Wommack ;  presently  got  to  firing;  Mr.  Wom- 
oack  had  his  pistol  cocked  and  up ;  Wommack  fired  first, 
ind  Whitley  fired  then ;  could  not  see  Whitley's  pistol  until 
le  drew  it,  and  Whitley  fired  as  soon  as  he  drew  his  pistol ; 
X^hitley  had  his  pistol  out  before  Wommack  fired ;  I  think 
batth^re  was  five  shots  fired ;  Wommack  fired  twice;  couldn't 
iell  who  'twas  fired  all  the  time,  it  so  mixed  up ;  Wommack 
ind  Whitley's  first  shots  were  very  near  together,  Wommack 
iriDg  first ;  Jim  Whitley  was  behind  him  ;  didn't  see  Tom ; 
iido't  see  Whitley  stop,  but  I  was  looking  back  a  good  deal, 
talking  to  the  crowd  ;  I  didn't  see  Whitley  make  any  halt; 
ftfiy  were  about  ten  steps  between  them  when  they  com- 
BKQoed  firing ;  didn't  see  any  one  else  taking  part ;  his  sons 
•ere  following ;  Whitley  said  the  man  ;  he,  Whitley,  didn't 
•f  who  it  was ;  said  good  deal ;  if  Whitley  mentioned  his 
(Woromack's)  name,  I  have  forgotten  it. 

Cross-examined, 
' 'Mr.  Wommack  shot  twice ;  didn't  examine  Mr.  Whitley. 

L.  Smith  :  Saw  deceased  go  over  steps  towards 

'a  store,  briskly;    went   into   B.'s  store;    Whitley 

Iq^and  said  he  was  going  to  whip  that  rascal  that 

ilit  against  him.    (This  was  soon  after  deceased  passed.) 

if  he  had  anything  against  him ;  said  no ;  then 

Bullock's,  and  went  into  piazza;  said  he  was  best 
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man  in  town ;  saw  deceased  go  out  back  door^  and 
round  back  buildings,  running;  do  not  remember 
any  one  go  into  the  house  but  Wommack;  Whitle 
tight ;  saw  W.  after  shooting ;  had  blood  on  his  shirl 
was  in  the  evening ;  County-Court  in  session ;  did  i 
W.  have  a  pistol. 

EzEKiEL  Patrick  :  Was  bailiff,  attending  County-' 
deceased  was  a  witness  against  Whitley,  in  a  prose 
against  Whitley  in  that  case ;  was  at  court-house  steps 
Whitley  walking  down  side-walk,  fast;  Wommacl 
walking  in  front  of  him,  and  ratlier  turned  and  walke< 
ways ;  told  Whitley  not  to  rush  •on  him  ;  Whitley  st 
wards;  Wamraack  fired  first,  I  think;  (both  had 
drawn  when  I  first  saw  them  ;)  it  was  nearly  simultan^ 
hardly  the  crack  of  your  fingers ;  Wommack  was  | 
back  in  a  stooping  position,  with  a  pistol  in  his  hand,  $ 
don't  rush  on  me,  several  times ;  Whitley  had  his 
drawn  too ;  I  think  there  were  five  shots  fired ;  I 
Whitley  shot  twice ;  Wommack  fired  three  times;  Wh 
snapped  once ;  both  were  six  or  eight-inch  barrel  repe 
never  heard  Whitley  saying  anything  before ;  I  ha( 
gone  out;  they  told  me  Whitley  had  to  pay  $30  0( 
cost  of  suit. 

Orosa-examined. 

Had  just  walked  out;  discovered  Mr,  Whitley  firsi 
a  little  before  him  was  Mr.  Wommack ;  firing  comm 
soon  after,  when  they  got  close  together ;  Whitley  wa 
twice;  didn't  examine  the  wounds;  only  saw  his  cl 
where  the  ball  had  entered ;  two  witnesses,  I  think  } 
mack  and  his  brother-in-law ;  prosecution  in  the  Co 
Court;  Mr.  Sorrell's  too;  I  don't  remember  about  Mr.  Bi 
I  believe  he  was  examined  that  day ;  Madison  Smith, 
They  were  from  ten  to  fifteen  feet  apart  when  they  fire 

JRebuUaL 

Don't  know  when  he  died;  he  was  about  dead  when  ] 
late  in  the  evening. 
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SEPH  P.  Hallis:  Saw  Mr.  Whitley  come  up  after 
imack^from  towards  Bullock^s;  Wommack  had  been  there 
minate ;  Wommack  told  him  not  to  push  on  him,  not 
\ranoe  on  him ;  understood  Whitley  to  say  that  Wam- 
had  begged  enough  ;  not  certain ;  Wommack  drew  his 
,  and  Mr.  Whitley  drew  his ;  they  were  about  ten  or 
e  paces  apart;  Whitley  kept  advancing  towards  Wam- 
;  stepped  about  six  paces,  when  the  firing  commenced ; 
a't  tell  who  fired  first;  couldn't  tell  any  difiference  in 
?ports,  so  near  together ;  Wommack  was  shot  in  the 
breast;  died  about  six  o'clock  that  eveping;  he  was 
Q  the  afternoon ;  I  saw  Whitley's  son  standing  on  the 
if  Roberts's  store ;  if  there  was  anything  said  or  done 
Whitley  passed  his  sou,  I  didn't  see  it ;  Whitley  didn't 
he  was  walking  slowly ;  didn't  see  Tom  give  his  father 
istol ;  he  might  have  slipped  it  to  him  without  my  see- 
im  do  it. 

Oross-examined. 

m  on  the  steps  about  two  or  three  minutes ;  first  I  saw 
ommack  came  from  behind  Bullock's  store,  running; 
time,  I  saw  him  coming  up  in  front  of  Roberts's  store, 
:hen  Whitley's  son  said  something  to  him,  and  he 
ed;  never  saw  him  go  above  Roberts's  when  he  came 
;  I  was  sitting  on  the  ^teps ;  saw  some  excitement  over 
>berts's,  and  I  stopped  there ;  don't  say  Whitley  didn't 
pistol  from  his  son ;  he  passed  between  his  son  and  me; 
ihots  fired  ;  I  can't  tell  who  fired  first  or  last;  little  dif- 
^;  if  anything,  Mr.  Wommack  fired  first,  if  there 
aqr difference ;  Mr.  Wommack  fired  first  after  that;  I 
b^om  Whitley  spoke  first,  talking  low  ;  I  saw  Wom- 
|Sjli  fiur  down  as  Lunsford's  store,  moving  up  towards 
Btore;  that  is,  in  the  same  direction  as  Bullock. 

BebuUcU, 

kept  going  backwards ;  seemed  to  be  trying  to 
Bavia  when  Whitley  was  going  towards  him: 
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John  W.  Davis  :  I  never  heard  Whitley  make  any  tin 
more  than  to  ask  where  was  the  rascal  that  had  swore  the 
on  him,  that  he  could  whip  him;  said  it  right  thereat 
court-house  steps,  a  few  minues  after  the  trial ;  called  no 
didn't  know  who  he  was  referring  to  at  the  time ;  he 
say  at  the  time;  I  don't  really  know,  I  Mowed  Hwas  Wi 
mack ;  if  any  one  had  swore  the  lie,  it  must  have  been  W( 
mi|ck ;  he  mentioned  no  names ;  never  heard  him  make 
threats  about  Wommack,  or  have  any  jiistol  previous.lo 
trial. 

Cross-examined. 

I  think  Whitley  was  drinking;  don't  know  for  certaii 
saw  the  shooting ;  Wommack  fired  first ;  very  little  di 
ence  between  the  second  shots,  they  were  so  near  tog^iis^ 
couldn't  tell,  all  mixed  up ;  couldn't  tell  any  distinction; 
think  there  was  three  shots;  two  were  a  double  shot ; 
came  after  Wommack's  first  shot;  saw  Tom  Whitley,  audi 
heard  Wommack  and  him  talking;  could  not  hearwhatth^ 
said ;  saw  no  arms ;  Wommack  I  first  saw  come  oat  of 
Lanier's  front  door,  walking  backwards  and  forwards,  twMtfl 
I  think;  saw  Whitley  coming  down  the  street;  Lanier's ii- 
about  forty  yards  below  Koberte's  store. 

Eebutial. 

I  am  cousin  of  Whitley's  wife;  the  part  of  town  whew 
they  were  was  the  business  portion  of  the  town. 

Sur-rebiUtal. 

Saw  in  Whitley's  clothing  where  he  was  shot ;  don't  know 
whether  prisoner  is  right-handed  or  not ;  never  noticed  hiA 
using  his  left  hand. 

L.  Etchisox  :  Whitley  never  said  anything  to  me  abotf* 
his  pistol  on  Christmas  day;  saw  Whitley  with  a  navy  [»»• 
tol ;  he  made  no  threats  against  Wommack ;  never  heaid- 
hini  say  anything  about  the  prosecution. 
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W.  BuLLARD:  First  of  Christmas  days,  1867,  Whitley 

I  five  shooting  pistol  from  me  that  belonged  to  E.  T. 

;  Whitley  wanted  .to  buy  it  from  me  about  Christmas 

i;  ^id  that  he  would  try  it,  and  if  it  suited  him,  ho 

buy  it ;  said  nothing  about  a  prosecution  ;  only  said 

Iknnted  to  bay  it. 

Edward  T.  Hill:  Did  deposit  a  pistol  with  Bullard: 
'Mne  pistol  that  was  nsed  in  the  shooting  by  Whitley ;  don't 
Ibow  where  the  pistol  is  now ;  I  gave  it  up  to  the  officers ; 
'Igot  it  from  Mr.  Herrin. 

Bexager  S.  Sheats  :  The  first  I  saw,  I  was  at  the  trial, 
ttd  walked  out,  and  as  I  got  to  the  door-step  I  looked  in  the 
ibiBCtioQ  of  Mr.  Ballard's  store ;  saw  Whitley  and  his  son 
jDiD;  didn't  see  Womraack  until  became  in  from  behind  the 
iid[  houses — Lansford's  corner ;  this  was  about  as  quick  as 
man  oould  ran  around  them ;  I  went  to  Lunsford's,  and 
^litley  came  out  of  Ballard's  and  walked  down,  and  Wom- 
uekwas  some  where  near  Eli  Smith's  door;  as  Whitley 
pproached,  Wommack  rather  gave  back,  and,  after  awhile^ 
ad,  stand  back,  Mr.  Whitley ;  and  when  he  had  backed 
Ktween  the  two  doors,  Wommack  drew  his  pistol ;  Whitley 
wdthen,  damn  you,  something,  and  very  soon  drew  his  pis- 
fol;  me  and  Lunsford  being  in  range,  we  stepped  inside  of 
Ike  store;  didn't  see  the  shooting;  the  reports  were  nearly 
ttme  time ;  Whitley  had  just  got  his  pistol  out,  don't  think 
l»  had  raised  it ;  the  reports  were  nearly  same,  one  a  little 
Wore  the  other ;  Wommack,  as  he  gave  back,  would  say, 
8tand  back ;  Wommack  lived  an  hour  or  more. 

Cross-examined. 

First  time  saw  Wommack  he  was  coming  around  Luns- 
's  corner ;  he  came  up  to  Smith's  store  and  walked  back- 
'uds and  forwards ;  two  first  shots  almost  simultaneously; 
Wt  much  difference  between  any  of  them  ;  next  one  very 
8ooa  after. 

Warren  McGaughey  :    All  I  heard  Whitley  say  was 
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at  Bullard's  store;  Woramack  was  in  there  by  me;  Wh 
came  to  the  door  and  asked  where  was  the  damn  rascal 
swore  a  He  agaist  him,  and  said  he  .would  have  revenj 
die;  saw  no  pistd  ;  when  Whitley  came,  Wommackjui 
out  of  the  back  door  and  run  off;  it  is  five  feet  fron 
ground;  no  steps  to  it;  I  understood  Whitley  to  allm 
Wommack  in  the  remark  he  made. 

FOR  THE  DEFENDANT. 

Dr.  N.  L.  Gallaway  :  Whitley   was  wounded  in 

places;  one  left  side,  just  below  false  ribs,  and  lodge 
rectly  back  under  the  skin ;  the  other  entered  upper  thi 
right  testicle,  made  its  exit  through  middle  third  of  the 
then  entered  just  behind  the  middle  of  the  thigh,  ran 
downwards  (ran  just  above  the  knee)  and  lodged ;  no 
of  exit;  both  wounds  considered  serious,  but  not  necess 
mortal ;  think  wound  mentioned  penetrated  the  hollow; 
no  track  where  it  passed;  didn't  probe  it;  extracted  bal 
or  eight  days  after ;  between  two-thirds  a^id  a  half  pii 
puss  and  blood;  ball  was  extracted  from  the  back;  am 
oner's  physician ;  saw  Whitley  that  evening ;  was  very  i 
ous  and  nauseated ;  gave  medicine  to  see  if  his  bowels 
wounded ;  had  active  operation ;  waited  on  him  once  a  As 
six  or  eight  days ;  seen  him  through  the  window  every 
since;  testicles  were  swollen  considerable  for  four  or 
days ;  testicles  and  scrotum  doubled  by  swelling. 

Cross-examined. 

Action  of  medicine  evidenced  that  bowels  not  woun 
matter  necessarily  must  ensue  by  the  ball  remaining  ii 

wound ;  this  means  his  nuts  were  cut, 

• 

Thomas  Whitley  :  I  was  at  Bullock's  store  with  fi 
to  settle  an  account  between  him  and  Bullock  about  the 
that  had  accrued  that  day ;  pistol  got  in  his  father's  boot 
I  took  the  pistol  out  of  the  boot ;  father  took  it,  and  la 
on  the  counter,  and  I  took  it  up,  and  went  out  in  the  pi 
and  dropped  it  in  my  pocket ;  he  then  asked  me  for  it. 
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fused ;  afterwards  gave  it  to  him ;  we  walked  on  down 
street  towards  Mr.  Fletcher's  store,  and  I  took  the  pistol, 
went  down  to  Roberts's  store ;  went  on  the  stoop,  and 
tthat  time,  Mr.  Wommack  came  up  the  street;  he  had 
itol  in  his  right  breeches  pocket,  with  his  hand  on  it ;  he 
:ed  up  and  down  the  street,  I  think  twice,  and  me  and 
nmack  had  a  few  words,  and  father  asked  what  Wom- 
i  wanted,  and  said,  I  have  been  begged  all  day  not  to 
I  any  fuss  with  him ;  I  told  him  that  I  didn't  want  to, 
iidn't  intend  to  have  any  but  that  he  (Wommack,)  had 
I  jawing  with  me  all  day  ;  I  had  the  pistol  when  I  went 
^n  there ;  father  saw  Mr.  Wommack's  pistol,  and  took 
pistol,  with  his  right-hand,  out  of  my  pocket;  I  saw 
mmack's  pistol  drawn  then ;  when  we  went  to  Bullock's, 
ody  was  in  the  party  with  us ;  I  had  gone  down  from  the 
rt-house  ;  soon  after,  Wommack  came  down,  and  passed 
r  the  street,  and  then  father  soon  after  that ;  father  was 
dking,  was  the  reason  I  took  the  pistol  from  him. 

Cross-examined, 

Father  had  pistol  when  we  went  to  Bullock's;  don't 
ow  where  he  got  it ;  I  had  never  had  tlie  pistol  that  day, 
til  we  went  to  Bullock's  store;  I  gave  the  pistol  to  father 
Bullock's  ;  while  I  was  at  Roberts's  store,  and  when  father 
ced  me  what  Wommack  W'anted,  father  took  the  pistol  out 
my  pocket;  Wommack  was  just  below  him;  between 
inoally's  and  Roberts's,  about  Smith's  door ;  I  am  his  son ; 
ine  to  town  with  father  and  brother;  that  was  the  only 
llol  in  the  crowd;  me  and  another  brother  were  here  that 

>isoN    Smith:    I  got  a  pistol   from  Mr.  Wommack 

i^Coart  adjourned ;  I  kept  it  an  hour  or  so ;  I  met  Wom- 

^b  the  evening,  on  the  street,  right  at  Lanier's  gro- 

when  we  got  to  the  grocery, I  gave  him  the  pistol; 

turned  and  came  up  in  the  direction  of  Bullock's 

was  a  few  minutes  before  the  firing  commenced. 
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Cross-examined. 

Wommack  met  me  below  Lanier's  store,  and  he  was  gou 
down  the  street;  said  he  wanted  his  pistol ;  nothing  mom.] 

B.  L.  Lanier  :  Whitley  bought  two  or  three  bottJcii 
liquor  from  me  that  day:  he  kept  his  liquor  there,  and 
several  times  during  the  day ;  I  thought  he  was  under 
influence  of  liquor;  didn't  know  exactly  how  many  times 
came  there. 

L.  A.  Roberts:  I  was  in  the  back  room  of  my 
when  the  difficulty  took  place;  I  saw  Mr.  Whitley's 
the  youngest  of  the  two,  the  one  in  Court,  on  the  stoop; 
had   been  there  but  a  few  seconds  until   Mr.  Womi 
paased;   in   the   passing  was   conversation   between  themj 
young  Whitley  said  in  the  conversation  that  Wommack 
a  better  man  than  he  was,  but  I  am  as  well  fixed  as  you 
about  this  time  his  father  walked  up;  asked  Wommack  wl 
he  had  to  do  with  him,   (his  son)  you  damn  — ;  and 
(Whitley  and  his  son)  walked  off  together  in  direction  OH 
Wommack;  in  a  few  seconds  the  firing  commenced;  didaT 
see  the  firing;  was  in  the  back  room  of  the  store;  store  ii< 
forty  or  fifty  feet  long;  did  not  see  Wommack  pass  but  once;; 
he  was  going  towortls  Smith's  store,  down  the  street;  whea 
Whitley  came  down,  he  didn't  halt  in  front  of  my  store;  I; 
didn't  see  him  stop;  I  don't  think, as  well  as  I  can  recollect 
that  he  stopped ;  door  four  or  five  feet  wide ;  son  was  stand*, 
ing  on  the  stoop  when  his  father  passed  ;  would  have  seel 
him,  he  thinks,  if  he  had  stopped. 

RebuLlal  for  State, 

James  S.  Bulloch:    Heard   the  testimony    of  young 
Whitley ;  had  no  account  with  me  to  settle ;  there  was  soma 
of  the  costs  unpaid,  and  Whitley  had  agreed  to  deliver  a  bik 
of  cotton;  this  arrangement  was  made  on  the  court-boc*' 
steps,  before  he  went  to  my  store ;  he  was  to  bring  the  hH^ 
of  cotton  the  next,  or  the  day  after;  Whitley  owed  me  J*^' 
other  account;  if  there  was  any  pistol  put  on  the  coonter|I 


MILLEDGEVILLE,  JUNE  TERM,  1868.       63 

Whitley  vs.  The  State  of  Georgia. 

*t83e  it;  they  were  in  the  fire  room  most  of  the  time; 
was  behind  the  counter,  in  the  front  room,  most  of  the 
Ibu;  don't  think  there  was  any  one  in  the  fire  room  except 
VUtley,  his  sons,  and  Jim  Melton ;  there  are  no  counters  in 
k  fire-room  ;  there  are  some  desks ;  I  was  in  the  store  room 
D  the  time  they  were  there. 

Cross-examined. 

I  don't  think  he  did  put  the  pistol  on  the  counter,  I  didn't 
K  it,  if  he  did  ;  Whitley  had  the  pistol  in  his  hand  when  he 
KDt  out  of  the  store;  think  he  was  drinking  that  day;  am 
fedal  bailiff  of  County-Court ;  I  do  collect  costs,  but  don't 
tUnk  its  my  duty  to  do  so. 

R  S.  Sheats  :  I  was  expecting  the  difficulty,  and  saw 
Whitley's  son  standing  at  Roberts's  door,  (the  youngest  of 
ike  two;)  Whitley  was  above  the  store,  coming  in  that  direc- 
tiui;  and  I  don't  recollect  that  he  halted ;  I  kept  my  eye^on* 
Un  nntil  he  drew  his  pistol ;  I  rather  think  I  would  have 
IKS  him  if  he  had  got  a  pistol  from  any  one ;  I  didn't  see 
Urn  get  any  pistol. 

OroaS'Cxamined. 

I  think  his  son  moved  a  little ;  didn't  move  as  near  to 
¥ammack  as  his  father ;  he  was  behind  his  father. 

Warren  McGaughey:  Saw  Whitley  pass  his  son  at 
Boberts's;  was  noticing  Whitley,  as  he  passed;  if  he  halted 
I  didn't  see  him;  I  didn't  see  him  get  any  pistol  from  his 
»n;  didn't  see  him  receive  anything  from  his  son ;  had 
BJyeyeon  him. 

Oross-examined. 

I  was  right  up  in  front  of  Bullock's  store  ;  had  one  foot 
<fttbe steps  and  one  on  the  side- walk;  there  was  one  man 
Ween  Mr,  Whitley  and  me ;  there  was  nothing  that  ob- 
*tr«cted  my  view ;  I  could  see  them ;  it  was  about  fifty  or 
^ty  yards ;  was  one  man  between  me  and  Whitley ;  wasn't 
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right  between  us ;  he  was  a  little  on  the  edge  of  the  side*: 
walk. 

The  Court  having   read  the  Code  and  explained  the  di&l 
ferent  grades  of  homicide,  made  the  following  charges:  "Toi 
constitute  self-defence,  it  must  appear  that  the  person  killii^j 
was  placed  in  a  situation  where  it  was  necessary  for  his  own 
preservation,  that  is,  that   he   had  no  reasonable  means  of' 
escape;  that  he  was   obstructed,  or  the  assault  or  the  attad:* 
on  him  was  so   fierce  as  not  to  admit  of  his  escape.     If  he: 
attempt  to  escape  from  it,  but  is  unable  to  do  so,  and  kilb 
his  assailant  to  preserve  himself^  or  if  the  attack  be  suchae. 
to  admit  of  no  delay,  and  he  destroys  his  assailant,  in  either, 
case,  he  is  justifiable,  and  guilty  of  no  offence.     Under  this 
principle,  and  the  principle  laid  down  in  the  Code,  which 
has  been  read  to  you,  you  will,  in  this  ease,  carefully  exam-' 
ine  the  facts  as  developed  by  the  evidence,  and  see  if  the ' 
defendant  has  brought  himself  within  the  law  of  self-defence^ ' 
and  if  so,  he  is  guilty  of  no  offence.     But  if  you  should  be 
satisfied,  from  the  evidence,  beyond  a  reasonable  doubt,  thit 
the  defendant  deliberately  determined   to  assail  the  deceased 
with  the  purpose  of  taking  his  life,  or  doing  him  some  griev- 
ous bodily  injury,  and  the  deceased  knew  this  fact,  and  that 
in  his  renconter  with  defendant,  he  was  acting   in  self-de- 
fence, it  is  no  difference,  whether  he  fired  the  first  shot  ornot, 
as  he  had,  in  tliat  instance,  a  perfect  right  to  destroy  assail- 
ant  to  preserve  himself,  and  if  he  only  acted  to  that  extent, 
he  was  guilty  of  no  offence. 

"  If  he  failed,  in  his  defence,  to  destroy  his  assailant,  and  his 
resistance  was  ov^ercome,  and  the  defendant  succeeded  in  ca^ 
rying  out  his  original  purpose,  and  killed  the  deceased,  then 
it  is  murder,  notwithstanding  the  deceased  had  prepared 
a  weapon,  and  had  endeavored  to  destroy  his  assailant  to  save 
himself.  The  law  is  careful  of  human  life,  and  allows  all 
men  to  protect  themselves ;  they  need  not  wait  until  the 
assailant  has  inflicted  the  fatal  blow;  he  need  not  wait  till 
the  resistance  is  impossible;  but  whenever  the  circumstances 
are  such  as  to  excite  the  fears  of  a  reasonable  man  thai  hie 
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n  is  in  danger,  he  may  use  all  the  meaos  that  God  and 
e  have  provided  for  his  defence  and  preservation.  Bnt 
is  he  must  not  go  beyond  what  is  necessary  for  hie 
x;  if  he  does,  then  his  acts  become  revenge,  and  not 
ce,  and  he  Is  guilty  of  crime. 

f  your  minds  are  satisfied,  beyond  a  reasonable  doubt^ 
defendant  was  armed  with  a  deadly  weapon,  and  was 
;iDg  the  deceased  with  threats  of  vengeance,  and  the 
eed  knew  those  facts,  he  had  the  right  to  arm  himself 
estroj  the  assailant,  and  preserve  himself,  and  his  attempt 
i  so,  and  iailing,  is  no  justification  for  the  defendant, 
e  two  were  willing  to  fight,  if  they  mutually  armed 
selves  for  the  combat,  and  met,  and  fought  on  equal 
),  both  doing  so  wilfully  and  deter minately,  with  the 
ition  of  taking  the  life  of  the  other,  the  slayer  would  be 
J  of  murder.  But  if  they  had  a  sudden  quarrel,  and 
le  spur  of  the  moment,  in  the  heat  of  passion,  without 
leditation  drew  weapons  and  fought,  and  one  killed  the 
r,  it  would  be  voluntary  manslaughter,  because  there  was 
eliberatiou  or  malice  prepense.  Again,  when  two  per- 
&U  out  and  fight,  and  one  of  them  declines  the  contest, 
lats  oat  of  it,  and  the  other  pursues  him,  and  makes  a 
1  attack  on  him,  and  he  turns  and  kills  his  assailant,  he  is 
.fiable,  having,  in  good  faith,  declined  the  contest,  and 
Avored  to  save  himself.  Again,  when  one  forme  a  desire 
[et  another  eng^ed  in  a  fight,  and  brings  it  on  after 
ring  the  other  into  it,  kills  him,  in  pursuance  of  a  design 
ted  for  that  purpose,  the  attack  or  resistance  of  the  other 
»  defence,  and  the  slayer  would  be  guilty  of  murder, 
isie  of  the  previously  formed  design  and  intention  to  take 
life." 

tfce  Court  charged  the  jury  upon  the  subject  of  reason- 
edoubts,  aud  upon  positive  and  negative  evidence. 
Df&idant's   ojuusel   requested   the  Court  to  charge  the 
T- 

fha.  Tliat  if  the  jury  believe,  from  the  evidence,  that  the 
«B«lfirei.i  tilt  first  sl.ot,andthatin  doiogso  he  manifestly 
'wvored,  by  violence  or  surprise,  to  commit  either  murder 
ToL.  xxxvui — 5. 
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or  manslaughter  upon  the  person  of  Whitley,  that  Wj 
would  be  justified  in  taking  his  life,  to  prevent  him 
doing  so ;  and  that,  in  order  to  determine  what  degri 
force  Whitley  was  authorized  to  use,  the  jury  should  inq 
what  was  the  degree  of  criminality  which  the  law  fixed  a 
the  act  of  Wommack,  under  all  the  circumstances,  in  dr 
ing  his  weapon  and  firing,  in  the  manner  and  at  the  timel 
may  believe,  from  the  evidence,  he  is  shown  to  have  d 
and  if  the  jury  believe  that  the  prisoner  killed  the  dece 
to  prevent  deceased  from  inflicting  upon  him  a  serious  inj 
less  than  a  felony,  which  the  deceased  was  at  the  time  m 
festly  endeavoring  to  inflict,  the  offence  would  be  mansla 
ter,  and  not  murder. 

Second.  That  if  the  jury  believe,  from  the  evidence, 
had  the  deceased  killed  the  prisoner  in  the  rencounter 
circumstances  were  such  as  to  have  justified  him  in  doin 
still,  if  the  prisoner  killed  the  deceased  to  prevent  thi 
ceased  from  killing  him,  and  really  acted  on  that  motive 
not  in  a  spirit  of  revenge,  his  offence  is  manslaughter, 
not  murder. 

The  Court  charged,  as  requested,  qualifying  the  first  re< 
by  saying  to  the  jury,  after  reading  the  request,  "  th 
true,  as  a  general  principle  of  law ;"  and  qualifying  the  s( 
request  by  saying,  "  to  that  I  have  added,  unless  he  brc 
about  the  necessity  of  killing  the  deceased  himself,"  wii 
explaining  further. 

The  jury  returned  a  verdict  of  guilty;  whereupon  < 
sel  for  defendant  moved  for  a  new  trial,  on  the  folio 
grounds : 

First.  Because  the  Court  erred  in  overruling  the  m 
for  continuance. 

Second.  Because  the  Court  erred  in  overruling  the 
lenge  to  the  array  of  the  second  panel  of  tales  jurors  ten( 
in  the  trial,  and  in  putting  the  panel  upon  the  prisoner 

Third.  Because  the  Court  erred  in  admitting  the  sa; 
of  the  deceased  cis  dying  declarations. 

Fourth.  Because  the  Court  erred  in  the  charge  to  the, 
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Fifth.  Because  the  verdict  of  the  jury  is  contrary  to  law 

and  the  evideDce. 

Sixth.  Because  the  Conrt  erred  especially  in  that  part  of 
tbe  charge  which  relates  to  the  law  of  self-defence^  and  to 
the  l^al  effect  of  the  question  whether  deceased  drew  his 
veapon  and  fired  first,  by  charging^  in  substance,  that  if  the 
deceased,  under  the  facts  of  the  case,  was  justified  in  doing 
00,  but  the  prisoner  succeeded  in  killing  him^  even  though 
done  to  prevent  liimself  from  being  killed,  it  was  no  jusUfi- 
eatioD,  and  he  would  be  guilty  of  murder. 

Seventh,  Because  that  portion  of  the  charge,  given  on  re- 
quest of  prisoner's  counsel^  is  inconsistent  with  the  rest  of  the 
charge. 

Eighth.  Because  the  Court  erred  in  qualifying,  as  he  did, 
the  request  of  prisoner's  counsel;  said  qualification  being 
ealcalated  to  lead  the  jury  to  believe  that  the  Court  did  not 
regard  the  principle  contained  in  the  request  as  applicable  to 
the  case. 

Kmth.  Because  the  Court  erred  in  qualifying,  as  he  did^ 
the  second  request,  without  explaining  further  that  this  ne- 
cessity must  have  been  brought  about,  not  by  threats  or  op- 
probrious wonls  alone,  but  by  some  overt  act,  in  furtherance 
of  sach  threatfi,  in  order  to  preclude  the  prisoner  from  all 
right  to  have  defended  himself. 

The  motion  was  overruled  by  the  Court,  and  counsel  for 
defendant  excepted. 

The  defendant  was  sentenced  to  be  hung.  Whereupon 
writ  of  error  was  sued  out,  assigning  as  error  the  refusal  of 
the  new  trial  on  each  of  said  grounds. 

Geo.  Hillyer,  Walker  &  McDaniel,  W.  W.  McLes- 
TER,  for  plaintiff  in  error. 

S.  P.  Thurmond,  Solicitor  General,  (by  brief,)  for  the 
State. 
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Harris,  J. 

There  are  many  assignments  of  error  made  by  the  bill  o 
exceptions,  but  we  propose  to  confine  our  opinion  to  tboa 
only  which  we  deem  most  material.  The  first  is  the  refusa 
of  the  Court  to  continue  the  case.  By  paragraph  4553  o 
the  Revised  Code,  it  is  evident  that  the  policy  of  the  la^ 
is  that  of  a  speedy  trial,  and  hence  the  direction  that  a  crim- 
inal case  shall  be  tried  at  the  term  of  the  Court  at  which  th( 
indictment  is  found.  This  rule  was  not  intended  to  be  inflex- 
ible ;  it  is  a  general  direction,  subject  to  such  modification  ai 
the  principles  of  justice  demand ;  thus,  the  absence  of  a  mate- 
rial witness  is  a  sufficient  ground  to  change  it.  It  may  sc 
happen  that  the  witness  has  not  been  subpena^,  and  th< 
question  might  arise,  whether,  in  such  an  event,  the  trial 
could  be  postponed. 

Instead  of  denying  a  continuance,  the  circumstances  shoulc 
control  the  decision.  What  diligence  was  used  ?  When  wa) 
it  discovered  that  such  persons  would  prove  a  material  fac 
for  accused  ?  What  have  been  the  accused's  opportunitic 
for  making  preparation  for  trial  ?  How  long  since  the  tranJ 
action  occurred?  and  other  similar  matters  which  may  ^ 
presented.  These  are  all  to  be  considered  by  the  Court 
the  light  of  the  administration  of  justice,  and  when  thedd^ 
sought  appears  to  be  sought  in  good  faith,  with  the  view  t< 
fair  trial,  time  should  be  accorded,  and  especially  where  £^ 
opportunity  for  preparation  has  not  been  had.  Expense  tP 
accrue  to  the  county  by  a  continuance  permitted  to  an  accus 
person,  who  happens  to  be  insolvent,  but  such  a  considerate 
must  not  be  regarded  for  a  moment  when  the  paramo* 
principle  of  giving  a  fair  trial  demands  the  postponem^ 
The  State  can  never  be  supposed  to  have  any  wish  but  fo:> 
fair  trial.  Her  honor  and  her  justice  should  not  be  comp 
mitted  by  her  officers  pressing  forward  hastily  the  trial  of 
accused  person,  when,  from  the  circumstances,  it  is  appaf  < 
that  he  will  be  cut  off  from  the  probable  means  of  vindi 
tion.     That  the  spirit  of  our  laws  is  opposed  to  a  harsh  ^^ 
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rzgofoas  ioterpretation^  is  evinced  by  a  subsequent  clause  in 

the  pangraph  cited ;  that  clause  provides  not  onlj  for  a  con- 

tuiaance  from  the  term  at  which  the  indictment  was  found 

to  the  next  succeeding  term,  but  expressly  confers  the  power 

on  the  Court  to  allow  continuances^  from  term  to  term,  as 

oflm  as  the  principles  of  justice  may  require,  on  sufficient 

caose  shewn  on  oath. 

These  general  views,  as  to  continuances,  contain  within 
them  the  principles  by  ^which  we  have  been  controlled  in  our 
decision  upon  the  first  assignment. 

On  the  27th  January,  1868,  in  a  rencounter  with  Wom- 
mack,  who  was  killed  by  him,  Whitley,  the  plaintiff*  in  error, 
reoei?ed  two  pistol-shot  wounds,  one  through  the  body,  the 
other  through  the  thigh  and  testicles.  He  was  at  once 
arrested,  and  kept  closely  confined  in  jail — guarded  and 
denied  intercourse  with  his  friends.  On  the  19th  February, 
1868,  twenty-three  days  after  the  homicide,  he  was  arraigned, 
and  required  to  announce  whether  he  was  ready  for  trial. 
He  said  he  was  not,  and  moved  the  Court  to  continue  the 
case  for  the  purpose  of  preparing  his  defence.  He  made  an 
affidavit,  and  stated  therein,  whilst  in  jail,  he  had  not  been 
able  to  make  inquiries  for  persons  who  had  seen  the  diffi- 
coltj,  there  having  been  many  in  town  that  day ;  that  from 
the  wounds  he  had  received,  he  had  not  sufficiently  recov- 
ered to  enable  him  to  endure  the  fatigue  and  excitement  of 
atrial,  having  suffered  great  bodily  pain,  etc.  The  affidavit 
rf  Dr.  Galloway,  the  attending  surgeon  of  Whitley,  was 
also  submitted.  The  surgeon  testified  that  he  would  not  say 
that  the  accused  might  not  stand  his  trial  without  serious 
injury ;  but  he  thought  that  serious  consequences  might  arise, 
urf.thathe  did  not  think  it  prudent  that  Whitley  should  go 
to  trial  in  his  present  bodily  condition,  though  the  wounds 
had  nearly  healed.  The  motion  for  a  continuance  was  over- 
ruled. We  think,  if  there  ever  was  a  case  in  which  such  a 
motion  should  have  been  promptly  granted,  this .  was  the 
case.  This  refusal  entitles  the  plaintiff  in  error  to  a  new 
trial. 
2.  The  second  assignment  of  error  is^  that  the  Judge  over- 
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ruled  the  challenge  of  the  accused  to  the  array  of  the  aecor^ 
panely  for  that  eight  of  the  panel  of  jurors  were  negroes,  \vh^ 
were  not,  by  the  law  of  Georgia,  competent  to  serve  as  jurors^ 
The  Judge,  in  overruling  the  challenge,  stated  he  was  acting, 
in  doing  so,  only  in  obedience  to  military  orders.  By  agree- 
ment between  the  Solicitor-General  and  counsel  for  the 
accused,  the  negroes  were  excused  from  service,  the  Judge 
assenting.  The  panel  thus  relieved  from  the  objectionable 
persons  summoned  by  the  sheriff  as  jurors,  was  proceeded 
withwithout  other  objection.  The  assent  to  go  on  with  the 
remaining  persons,  can  be  regarded  only  as  a  waiver  to  the 
challenge  to  the  array,  and  this  ground  should  not,  therefore, 
have  been  included  in  the  bill  of  exceptions.  We,  therefore, 
refrain  from  the  expression  of  any  opinion  as  to  the  suffi- 
ciency of  a  military  order  of  a  department  commander,  under 
what  are  called  "  the  Reconstruction  Acts,"  to  make  persons 
competent  to  sit  as  jurors,  who  are  not  competent  by  the  laws 
of  the  State. 

3.  The  third  assignment  is  as  to  the  admission  of  the  fol- 
lowing words  as  the  dying  dedaraiions  of  Wommack,  "  that 
it  was  hard  to  be  killed  for  telling  the  truth ;  that  God  knew 
that  he  (Wommack)  told  the  truth,  and  Eg.  knew  it  was  the 
truth."  The  objection  was,  that  they  disclosed  no  fact  as  to 
the  relations  of  the  parties  to  the  rencounter,  or  connected  with 
it.  We  apprehend  there  is  a  decisive  test  to  which  "dying 
declarations"  must  be  subjected,  and  by  it  their  admissibility 
as  testimony  can  be  readily  determined.  That  test  is,  what- 
ever may  be  stated^ by  a  witness  under  oath,  is  admissible  in 
evidence  as  dying  declarations,  made  by  one  under  the  con- 
ciousness  of  approaching  death.  The  statement,  under  such 
circumstances,  is  held  to  be  as  truthful  as  if  under  oath,  and 
equivalent  to  a  statement  siwom  to.  But  the  optmon^  of  wit- 
nesses under  oath,  as  a  general  rule,  are  inadmissible  in  evi- 
dence in  criminal  oases,  and  hence  opinions  in  dying  dedara- 
tions  are  excluded.  In  the  case  of  Sellers,  cited  in  Roscoe 
Criminal  Evidence,  pp.  27,  28,  it  was  ruled  that  the  dying 
declarations  of  opinions  and  inferences,  without  facts,  could 
not  not  be  given  in  evidence,  and  that,  like  witnesses,  the 
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schratioDS  most  be  confined  to  circumstances  which  caused 
td&itb,  or  hcts  having  a  distinct  relation  to  it.  We  are^ 
Jpefore  o{  the  opinion  that  the  Judge  erred  in  not  rejecting 
ajiogs  of  Wommack  as  incompetent  testimony. 
L  Error  has  also  been  assigned  upon  portions  of  the  charge 
ai  to  the  jury,  viz :  "  that  the  charge  is  upon  a  hypothet- 
itatemeDt  of  facts,  not  warranted  by  the  testimony,  which 
nooy  involved  the  guilt  of  the  prisoner,  and  that  they 
ided,  in  almost  every  instance,  from  the  consideration  of 
Diy,  every  hypothesis  of  the  defendant's  innocence  or 
icatioD,  and  every  hypothesis  that  might  reduce  thei 
e  from  murder  to  manslaughter/'  The  portions  objected 
5  in  the  following  words :  "  If  you  shall  be  satisfied, 
the  evidence,  beyond  a  reasonable  doubt,  that  the  de- 
it  deliberately  determined  to  assail  the  deceased  with 
orpose  of  taking  his  life  or  doing  him  some  grievous 
'  injury,  and  the  deceased  knew  the  fact,  and  that  in 
Qcoanter  with  defendant,  he  was  acting  in  self-defence, 
Qo  difierence  whether  he  fired  the  first  shot  or  not 
had  iD  that  instance  a  perfect  right  to  destroy  his  as- 
i  to  preserve  himself,  and  if  his  resistance  was  overcome 
le  defendant  succeeded  in  carrying  out  his  original  pur- 
od  killed  the  deceased,  then  it  would  be  murder,  not- 
anding  deceased  had  prepared  a  weapon  and  endeavored 
troy  his  assailant  to  save  himself.'' 
un :  ''  If  your  minds  are  satisfied,  beyond  a  reasonable 
that  defendant  was  armed  with  a  deadly  weapon,  and 
sisuing  deceased  with  threats  of  vengeancje,  and  that 
ed  knew  these  facts,  he  had  a  right  to  arm  himself  and 
f  the  assailant  and  preserve  himself,  and  his  attempt  to 
ipd&iling,  is  no  justification  for  defendant." 

these  portions  of  the  charges  liable  to  the  excep- 

to-  them.     They  aasumej  as  in  testimony,  every 

e$8eniicd  to  fix  the  guilt  of  the  cLCCused  as  a  mur^ 

thing  which  could  excuse  the  deceased,  and 

throughout  as  entirely  jtiaiifiable ;  the  legal 

applied  by  the  Judge  to  such  asaum^  facts. 

vis  were  thus  made  to  look  through  the  testi- 
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mony  for  such  facts  as  would  produce  a  verdict  of  gniAS 
without,  in  any  wise,  instructing  them  to  look  to  thoee  pn^ 
tions  of  the  testimony,  which,  when  analyzed  and  carefiilAl 
considered,  might  induce  a  rational  doubt  whether  Whiifam 
had  formed  any  deliberate  intention  to  take  Womroack'slii 
The  threats  of  vengeance  used  by  Whitley  were  indefimis. 
jury  should  have  been  instructed  to  draw  their  inferenoeii 
to  what  they  meant,  by  weighing  the  words  and  circumsl 
under  which  they  were  uttered,  and  in  connexion  with 
conduct  then  and  afterwards*    That  Wommack  was 
})y  Whitley,  with  a  deadly  purpose,  is  also  a^ssuniied. 
testimony  does  not  show  clearly,  and   without  reaaoiintti^ 
doubt,  any  pursuit  at  all.     The  rencounter  may  have  beeaffft 
accidental  casualty  of  two  hostile  parties  brought  togetha^ 
without  the  occurrence  being  sought;  and  this  is  a  vieir^ 
which,  if  the  testimony  will  authorize  such  a  condomoifty 
would  have  been  an  important  consideration  in  ascertaining 
the  degree  of  guilt  of  the  respective  parties. 

It  was  also  assumed  that  Whitley  was  the  assotfon^  nd 
the  law  arising  upon  such  a  fact  was  strongly  stated.    Tii0 
testimony  shews  no  assaiUt  at  any  time  on  Wommack.   WhflB 
Whitley  approached  Wommack  on  the  sidewalk,  vrhen  tto 
rencounter  took  place,  he  was  bid  by  Wommack  not  to  advaneB; 
Whitley  continuing  to  walk  forward,  Wommack  drewhii 
pistol,  cocked  it,  and  fired  first ;  Whitley,  when  advancingy 
having  no  weapon  in  hand,  making  no  threat,  nor  makiDg 
any  assault  whatever.     If,  then,  Whitley  did  not  make  anf 
assault,  then  it  became  an  inquiry,  which  the  jury  should  biV9 
made,  and  to  which  the  charge  should   have  directed  tbtf 
attention,  whether  or  not  the  parties,  having  hostile  feelings 
towards  each  other,  had  not,  without  agreement  or  premc£- 
tation,  been  brought  suddenly  together,  and,  their  pasaons 
inflamed  thereby,  engaged  in  mutual  combat ;    and  if  they 
should  regard  the  rencounter  as  casual,  the  parties  bdng  on 
equal  terms,  notwithstandiqg  their  previous  differences,  the 
law,  in  its  tenderness  to  those  who  act  under  sudden  violence 
of  passion,  would  not  have  reduced  the  offence  to  manslaugh- 
ter.    There  are  other  assumptions  of  fact,  as  in  testimony. 
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viiich  might  be  pointed  out^  bat  as  they  are  of  minor  impor- 
iMoe  we  omit  to  notice  them. 

Id  eveiy  form  in  which  the  facts  assumed  by  the  Judge  to 
kiotestimoQj  have  been  grouped  together,  with  the  inten- 
tioo  of  shewing  what  legal  principles  they  involved,  it  strikes 
mihai  they  were  so  presented  as  to  admit  of  the  jury  reach- 
itf  hot  two  conclusions,  viz :  the  guilt  of  murder  in  Whitley, 
ad  the  entire  justification  of  Wommack,  when  it  is  very 
fMtioDable  whether  either  would  be  a  fair  result  from  a  full 
nsideration  of  the  whole  testimony.     The  oftener  we  read 
tkchaige  of  the  Judge,  as  contained  in  the  bill  of  exceptions, 
Ae  more  deeply  are  we  impressed  with  the  conviction  that 
k is  violative  of  the  spirit,  if  not  the  letter,  of  our  Code, 
wtion  3183.     By  that  paragraph,  a  Judge  is  not  only  pro- 
13)ited  from  the  expression  of  an  opinion  as  to  what  feuds 
liTO  been  proved,  or  as  to  the  guilt  of  the  accused,  but  he  is 
ilio  prohibited  from  an  intimation  of  opinion  as  to  either  the 
fine  or  the  other.     Had  we  been  in  the  jury  box,  and  ad- 
fcaeed  as  it  was  by  the  Judge,  it  would  have  been  impossi- 
He  for  US  to  have  understood  him  otherwise  than  as  convey- 
'^  the  idea  that  what  he  had  stated  were  facts  sworn  to  in 
fte  testimony,  and  that  if  we  believed  them  to  be  true,  then 
4at  Whitley  was  guilty  of  murder.     The  charge  was,  it  ap- 
pears to  us,  an  intimation,  or  indirect  suggestion,  conveying 
to  the  mind,  covertly  but  effectually,  that  the  facts  of  the 
CKe  were  as  he  had  stated  them,  and  that  they  necessarily 
Aide  defendant  guilty ;  nor  did  the  addition,  that  if  the  jury 
were  satisfied  of  their  tnith,  beyond  a  reasonable  doubt,  lessen 
« remove  the  effect  of  the  impression  made  on  their  minds, 
tbat  he  believed  the  facts. 

A  charge  from  such  a  source,  from  a  Judge  commanding 
the  confidence  of  all  who  know  him,  for  the  high  attributes  of 
integrity,  ability  and  personal  worth,  could  but  have  carried 
ilong  with  it  to  the  jury,  the  impression  it  makes  on  us.  If 
it  bad  been  intended,  (which  we  will,  by  no  means,  impute,) 
io  produce  a  verdict  of  guilty,  we  apprehend  a  more  effectual 
node,  to  assure  such  an  end,  could  not  have  been  pursued ; 
ndeed,  it  well  merits  the  appellation  of  ^'a  hanging  charge/' 
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In  England,  such  a  mode  of  charging  would  probably  hi 
unexceptionable;  for  the  Judges  there  are  accustomed "tfrj 
sum  up,"  or  in  other  words,  to  comment  temperately  upon 
the  testimony ;  state  what  appears  to  be  proved,  and  whitij 
not  proved ;  the  value  of  particular  facts,  as  also  of  the 
combined,  and  the  result  they  should  produce.     This  coune^ 
and  it  is  avihorized  there,  has  necessarily,  a  weight  with  th»> 
jury,  proportionate  to  the  dignity,  learning,  impartiality  and  j 
honest   intentions  of  the  magistrate,  and  is  almost  alwayi 
decisive  in  giving  direction  to  the  verdict. 

However  valuable  the  assistance  thus   given  to  juries  ift  \ 
England,  in  enabling  them  to  perform  intelligently  their  ■ 
duties,  such  a  course  is  wholly  unwarranted  by  the  laws  of 
Georgia  to  its  Judges. 

By  a  jealousy,  which  has  no  foundation  for  its  existence  in 
a  republican  government,  our  Judges  have  been  prohibited 
from  the  discharge  of  those  duties  which  would  seem  most  ■; 
appropriately  to  belong  to  them  in  criminal  trials,  and  havn  j 
been  made  little  else  than  mere  automata,  or  why  havejuria 
been  made  alone  the  judges,  not  simply  of  the  facts,  but  of 
the  law  governing  them  ?     Why  otherwise,  are  the  Judgd 
prohibited  from  directly  or  indirectly  expi'essing  or  intimating 
any  opinion  as  to  what  facts  are  proved,  or  what  fects  in  the  ' 
case  establish  guilt? 

Our  experience  on  the  circuit  bench,  makes  us  very  sensi- 
ble of  the  difficulty  of  making  charges  unexceptionable  and 
free  from  violations  of  the  Code,  but  we  are  persuaded  it 
can  be  done  by  the  Judge  avoiding  the  slightest  reference  to 
tlie  testimony,  hypothetical ly  or  otherwise,  and  confining  the 
instructions  given  to  a  statement  of  what  facts  are  essential 
to  bring  a  case  within  the  crime  alleged  or  involved  in  the 
indictment. 

He  should  not  be  betrayed,  by  his  zeal  for  the  efficient 
administration  of  the  criminal  justice  of  the  State,  to  throw 
directly  or  indirectly  the  influence  and  weight  of  his  opin- 
ions into  the  scale.  The  Act  intended,  after  he  had  charged 
the  lawj  that  he  should  no  further  have  any  connexion  with, 
the  case ;  his  duty  then  ceased. 
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mmdoBobey  Us  dear  and  unmistakable  requirements,  and 
Ifever  fears  we  may  entertain  as  to  the  effect  of  this  restric- 
1^)00  the  Judges  in  charging  the  juries,  the  consequences, 
iwer  they  may  be,  cannot  be  ascribed  to  those  who  obey 
;  tliej  will,  if  they  should  prove  inj  urious,  probably  satisfy 
people  that  they  are  not  imputable,  in  any  degree,  to  the 
■few  pf  the  law,  but  to  the  law  itself.  The  verdict  in 
ewisthe  fruit  of  a  charge  which  involves  a  violation 
If;  and  if  this  had  been  the  only  ground  of  error 
pi,  the  plaintiff  in  error  would,  on  it,  have  been  enti- 
to  a  new  trial. 

odgmeot  reversed. 


^muM  H.  Caruthers  and  Wife,  plaintiffs  in  error, 
Ietby  L.  Corbin,  executor,  et  al.,  defendants  in  error- 

tiielawsof  South  Carolina,  as  they  existed  in  1835,  a  will  practi- 
f  e&tncipadng  slaves  was  invalid,  po  far  as  such  object  was  con- 
Kd;  bat  other  bequests,  in  the  same  will,  were  not  affected  thereby, 
rkwsvili  not  enforce  the  provisions  of  a  will,  made  in  another 
*»  which  are  directly  contrary  to  the  declared  policy  of  this  State ; 
ike  judgment  of  a  competent  tribunal,  as  to  such  will,  where  the 
tas  executed,  will  be  respected  by  the  Courts  of  this  State, 
ddoe  by  a  deceased  executor,  administrator,  guardian  or  trustee, 
«d  to  priority  of  payment,  in  the  administration  of  assets,  as  pro- 
I  hj  the  Code,  sec.  2312,  and  par.  4  of  sec.  2494,  are  such  only 
ijbe  due  by  persons  appointed  by  the  laws  of  this  State.  Trustees 
nted  in  other  States  are  not  embraced.  Debts  due  by  foreign 
itors,  trustees,  etc.,  are  to  be  paid,  according  to  their  character,  as 
tor  accounts,  etc.,  the  same  as  if  owing  by  others,  without  any 
ty  on  account  of  such  character.  Harris,  Judge,  dissenting, 
creditor  receive,  in  payment  of  his  debt,  a  depreciated  currency 
nominal  value,  without  fraud  or  mistake,  he  will  be  bound  by 
pajment 

I  tdministrator  or  executor  pay  debts  of  an  estate  with  less  than 
e  apon  them,  he  shall  not  take  the  benefit  of  it  himself;  but 
creditors  and  legatees  shall  have  the  advantage  of  it.  The  estate 
itled  to  all  the  benefits  arising  from  such  payment,  and  not  the 
itor  personally. 
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The  full  statement  of  these  cases^  in  the  opinion  of  Jt 
Walker^  renders  a  report  of  them  unnecessary.  It  was 
op  for  a  time. 

Brief  of  points  made,  and  authorities  submitted  by  ( 
&  Jackson  and  Samuel  Hall,  counsel  for  John  J. 
bin  and  Alexander  G.  Lane  and  wife : 

I.  Mrs.  Parr  having  died  in  the  lifetime  of  Mrs.  Ca 
leaving  no  issue  living  at  her  death,  there  are,  by  the  ex\ 
terms  of  the  6th  item  of  John  J.  Baylor's  will,  cross-lii 
tions  between  the  issue  of  tlie  said  Mrs.  Parr  and  Mrs. ' 
bin,  and  the  children  of  Mrs.  Corbin  are  entitled  to  the  f 
erty  that  went  into  Mrs.  Parr's  hands  from  the  esta 
John  J.  Saylor.  The  estate  was  to  be  kept  together 
managed  until  the  death  of  the  last  of  testator's  broi 
and  sisters,  when  one-sixth  or  one-twelfth  part  of  it  w 
be  conveyed  to  the  children  of  his  brother,  by  the  tnwl 
and  then  it  provides,  "  that  they  (the  trustees)  will  ca 
the  said  residue  of  my  estate,  say  five-sixths  or  dta 
twelfths,  (as  the  case  may  be,)  unto  the  children  of  my 
two  sisters,  say  to  such  children  or  child  of  my  said 
sisters  as  may  be  alive  at  the  death  of  the  subv: 
OF  them,  the  said  Mary,  Marcella  Caroline  and  Samo 
I  mean  that  one  moiety,  or  half  of  the  five-sixths  or  d€ 
twelfths  of  said  balance  or  residue,  shall  be  conveyed  te 
child  or  children  of  my  sister,  Mary  Parr,  then  alive,  i 
and  share  alike ;  and  the  other  moiety,  or  half  of  said 
sixths  or  eleven-twelfths  of  said  residue  or  balance  d 
estate,  to  the  children  or  child  of  my  sister,  Marcella  ( 
line  Corbin,  share  and  share  alike." 

In  order  to  arrive  at  the  intention  of  a  testator,  and 
effect  to  the  same,  as  far  as  is  consistent  with  the  rul 
law,  the  Court,  in  the  construction  of  wills,  may  tram 
sentences  or  clafuses,  change  connecting  conjunction,  or 
supply  omitted  words.  Code,  sec.  2424.  These  sent! 
transposed,  would  read  thus :  "One  moiety  of  the  fivc-e 
or  eleven-twelfths  of  the  residue  of  my  estate  shall  b« 
veyed  to  the  child  or  children  of  my  .sister,  Mary 
alive  at  the  death  of  the  survivor  of  my  said  sisteif 
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',  and  the  other  moiety  thereof  to  the  child  or  children 

sister,  Marcella  Caroline,  then  alive.     The  whole 

ioe,  say  five-sixths  or  eleven-twelfths,  (as  the  case  may 

of  my  estate,  to  be  conveyed  unto  the  children  of  my 

two  sisters,  say  to  such  children  or  child  of  my  said 

^ters,  as  may  be  alive  at  the  death  of  the  survivor  of 

the  said  Mary,  Marcella  Caroline,  and  Samuel  S." 

ofl&pring  of  these  two  sisters  alive  at  the  death  of  the 

ifor  of  the  testator's  brother  and  sisters,  were  the  pref- 

otjects  of  his  bounty,  and  it  matters  not  whether  they 

the  offspring  of  one  sister  or  both.     If  only  one  had 

living,  that  offspring  was  to  take  the  whole  five- 

or  eleven-twelfths ;  if  offspring  of  both  was  then  alive, 

RiRsidne  was  to  be  divided  among  them  per  stirpes  and 

per  eapiia,  share  and  share  alike.     And  this  the  testator 

aid  in  terms,  or  thought  he  had  said  in  terms,  else,  why, 

providing  for  the  failure  of  his  brother's  issue  upon 

htppening  of  the  contingency  on  which  the  the  corpus 

4e  property  was  to  be  conveyed,  does  he  make  this  pro- 

?  "  But  if  my  brother  die  leaving  no  child  alive,  or  if 

tlnves  a  child,  and  that  child  shall  die  leaving  no  issue,  my 

18,  that  the  provision  above  made  for  my  brother's  child 

diildren  shall  revert  and  become  a  part  of  my  residuary 

tnd  be  disposed  of  to  my  sisters  and  their  children, 

a  above  provided,"  etc. 

n.   K  cross-limitations  do  not  exist,  by  express  words, 

the  children  of  Mrs.  Parr  and   Mrs.  Corbin,  then 

ciectaftte  the  intention  of  the  testator,  they  are  to   be 

j^iwd  by  "necessary   implication,"   "plain   intention,"  or 

|*«fid«nt  demonstration." 

F«  the  general  doctrine  of  estates  by  implication  and 

[•■wenwdnders,  the  Court  is  referred  to   2  Blackstone's 

!>W,  381, 382 ;  Ken's  Ed.,  388,  389. 

As  to  meaning  of  "necessar}^  implication"  and  equivalent 

^jI*'"^  8ee  per  Lord  Eldon,  1  Roper  on  Leg.,  84.     lb.,  724; 

!»  Urd  Mansfield,  1  Feame  on  Rem.     Appendix  iii,  589, 

**»^ Morgan;  per  Lumpkin,  C.  J.,  12  Ga.  jR.,  165, 
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Cross-remainders  among  tenants  in   tail  take  plma 
necessary  implication  "  under  the  following  circum 

Ist.  Under  a  devise  to  several  persons  in  tail,  bein^l 
ants  in  common,  with  a  limitation  over  for  want^  or  in 
of  such  issue,  cross-remainders  are  to  be  implied  am 
devisees. 

2d.  This  rule  applies  whether  the  devise  be  to  two 
or  a  larger  number,  though  it  be  made  to  them 
etc. 

3rd.  The  rule  applies  with  regard  to  execut<My 
leastf  though  there  be  an  express  direction  to   insert 
remainders  among  another  class  of  objects,  or  a  limi 
over  among  some  of  the  same  objects,  and  even  in 
devises,   an  express  limitation  of  cross-remainders  ai 
anotlier  class  of  objects,  has  been  held  not  to  repel  thei 
cation. 

4th.  The  word  remainder  following  a  devise  to  sevvnl 
tail  will  raise  cross-remainders  among  them.  2  Jarmn 
Wills,  379. 

5th.  But  the  occurrence  of  this,  or  some  tantamoant 
pression,  is  not  indespensable  to  the  result.     The  in 
of  the  testator  may  be  implied  from  other  circum 
Hobart,  34,  citing  Year  Book  7,  E.  6 ;  6  Bacon  Ab. 
Legacies  and  Devisas,  (J.),  p.  107. 

6th.  When  an  intention  appears  from  the  will  tbi* 
other  person  shall  inherit  any  portion  of  the  estate,  or 
it  by  way  of  remainder,  so  long  as  any  of  the  imm 
devisees  or  any  of  their  issue  are  living,  cross-remai: 
will  be  implied.  Bacon  Ab.  ut.  Sap.,  p.  108;  3  Greoitafl 
Cruise,  412,  Note  2;  4  Day,  368-372,  Hungerford  vs.  A« 
derson;  Dyer  303,  b.  pi.  49;  2  Bailey,  442,  Baldrickn 
White ;  4  S.  &  R.,  368,  Simpson  vs.  Coon;  2  Hal.,  41,  W 
vs.  Cook ;  2  Bing.,  N.  C,  422,  Brook  vs.  Turner ;  5  Jtt«i 
134,  Parker  vs.  Parker. 

7th.  Cross-limitations  take  place  among  legatees  or  deviM 
in  fee  where  even  the  title  is  to  vest  upon  a  contingency,  U 
the  contingency  does  not  happen  in  time  for  the  title  to  vflt 
and  the  intention  of  the  testator  would  be  defeated  if  d 
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implication  was  not  made.  2  Pierre  Will,  68,  Scott  vs.  Bar- 
pman;  2  Jarman  on  Wills,  481,  483;  Ves.,  236,  536, 
Mackell  vs.  Winter;  3  Mer.,  334,  Skey  vs.  Barnes  ;  4  Beav., 
117,  Currie  vs.  Gould ;  2  Jarman  on  Wills,  487 ;  2  Roper 
Lejr.,  1439,  d  seq. 

8th.  The  property  did  not  vest  in  this  case  until  the  death 
of  the  last  survivor  of  the  sisters  and  brothers  of  the  testa- 
tor, and  so  literal  a  fulfillment  of  the  conditions  upon  which 
it  was  to  vest,  is  not  required,  as  would  be  to  divest  it  where 
it  has  once  vested.     Shepperd's  Touchstone,  133. 

9th.  The  vesting  of  the  property  depended  upon  a  con- 
tingency which  rendered  it  uncertain  who  would  be  the  leg- 
atees, and  this  makes  the  legacy  contingent.  2  Bla.  Com., 
169;  1  Fearne  Rem.,  3,  381 ;  Lewis  on  Perp.,  72,  56.  The 
trust  is  executory  as  well  as  contingent,  and  for  that  reason 
most  receive  an  indulgent  construction.  2  Blackstone's 
Com.,  381,  382,  Jones  vs.  Morgan  ;  1  Fearne  Rem.  App.  iii, 
Edmonson  and  Wife  vs. Dyson;  2  KeUijy  307,  31 2,  313,  314 ; 
Fearne  Rem.,  185,  Earl  of  Stamford  vs.  Sir  John  Hobart 
cited  and  commented  on ;  Fearne  on  Rem.,  117-120,  338. 

III.  S.  P.  Corbin  held  this  property  in  trust,  and  was  a 
nked  trustee,  and  responsible  as  such.  T^win  on  Trusts, 
243,  Byrchall  and  Wife  vs.  Bradford  et  al.;  6  Madd.  Ch.  R., 
241,  Dix  vs.  Benford;  19  Beav.,  401,  cited  by  Lewin,  2]3; 
Hill  on  Trustees,  214,  215 ;  I^win,  242,  citing  Conyngham 
n.  Conyngham  ;  1  Ves.,  522,  and  Montgomery  vs.  Johnson, 
11  IredelFs  Eq.,  476. 

IV.  But  whether  he  held,  as  administrator  or  trustee,  the 
drf>t  of  the  cedui  que  iruaia  is  a  preferred  one.  Code,  sec., 
2496  par.  4. 

V.  The  defendants,  John  J.  Corbin  and  Lane's  wife,  not 
being  in  esse  at  the  rendition  of  the  decree  by  the  Court  of 
Chancery  in  Lexington  District,  South  Carolina,  in  favor  of 
Corbin  and  Wife  vs.  Mrs.  Parr  and  the  other  legatees  under 
John  J.  Saylor^s  will,  are  not  bound  thereby.  Huson  vs. 
Wallace;  1  Richardson's  Eq.,  1;  1  Daniell's  Ch.  Pr.,  90,  95, 
207.  And  if  they  were,  that  decree  interferes  with  none  of 
the  rights  or  trusts  under  that  will. 
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VI.  The  change  of  property,  ordered  by  that  decree,  left 
untouched  the  rights  of  the  legatees  under  the  will.    LewhjL' 
on  Trusts,  274.     The  cestui  que  trust  could  follow  the  pro^ 
erty  into  which  it  is  converted,  and  impose  the  trust  upoB 
all  profits  derived  from  the  conversion,  and  that  whethv; 
mixed  with  the  property  of  the  trustee  or  kept  sepania> 
Dockers  vs.  Somers,  2  M.  &  K.,  655,  (1  W.  &  T.  Lea  Ott, 
347  ;)  Fellows  vs.  Mitchell,  1  P.  Williams,  83,  Lewin,  337}  • 
Lupton  vs.  White,  15  Ves.,  420;  Code,  sees,   2310,  2311^' 
Lewin,  753;  Taylor  vs.  Plumer,3  M.  &  S.,  562;  Penndl- 
vs.  Deffell,  23  Eng.,  L.  and  Eq.  R.,  460;  Conard  vs.  Atlan- 
tic Ins.  &  Trust  Co.,  1  Peters,  386 ;  Nathan  vs.  Giles,  S 
Taunt  (1  E.  C.  L.  R.) 

VII.  The  children  of  S.  P.  Corbin  have  to  be  advanced  * 
in  proportion  to  the  amounts  received  by  Caruthers  and  will..i 
from  his  executor;  Dyose;  vs.  Dyose,  1  P.  Williams,  305; > 
Humphreys  vs.  Humphreys,  2  Cox  C.  C,  184,  185, 186. 

VIII.  S.  P.  Corbin  being  trustee,  was  liable  for  all  tint'! 
came  into  his  hands  from  Baylor's  estate,  whether  he  received  ;] 
it  as  trustee  or  in  any  other  capacity.  Lewin  on  Trusts,  326,1 
-330.  \ 

IX.  Under  the  laws  of  South  Carolina,  as  they  existed  \ 
when  Saylor's  will  took  effect,  the  clauses  thereof,  in  relatioa 
to  the  manumission  of  the  slaves,  were  valid.  Lenoir  vSi 
Sylvester,  1  Bailey,  632;  Gordon  vs.  Blackman,  1  Rich. 
Eq.,  65,  S.  C;  2  lb.  43 ;  Frazier  vs.  Frazier,  2  HilFs  (3u 
R.,  304. 

X.  But  whether  these  clauses  are  valid  or  not,  no  benrft 
can  inure  to  testator's  heirs  at  law,  for  there  is  a  valid  dispo* 
sition  over  to  strangers.  1  Richardson's  Eq.  R.,  63,  Gordon 
vs.  Blackman,  S.  C;  2  Richardson's  Eq.  R.,  45 ;  2  MOorf 
C.  R.,  269,  Hall  vs.  Hall ;  2  McMullen,  454,  Carmille  va, 
Wightman  ;  15  Ves.,  417,  Dawson  vs.  Clarice ;  2  Ves.,  Jr^ 
284,  Note  6  ;  Pickering  vs.  Lord  Stamford ;  8  lb.,  12  Qua- 
bridge  vs.  Rous;  12  Oa.  E.,  163,  Wrigkt  vs.  Hicks. 

XI.  Corbin  purchased  the  negroes  at  the  sale  of  Say* 
lor's  estate,  with  the  trust  funds,  but  made  such  purcbtfi 
on  his  own  responsibility — took  the  titles  in  himself— *Med 
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roes,  and    disposed  of  them  as  his  own  property, 
IS  a  conversion  ;  and  he  tliereby  became  responsible 
tui  que  trusts  for  the  amount  of  trust  funds,  with 
n  the  same  from  the  death  of  Mrs.  Corbin,  and  not 
r  the  hire  of  the  negroes,  as  reported  by  the  Master 
erj,  and  affirmed  by  the  Court  below. 
We  are  entitled  to  recover  interest  on  the  portion 
from  Mrs.  Parr,  from  her  death,  in  1848,  and  not 
death  of  Mrs.  Corbin,  as  reported  by  the  Master. 
jubsequently  submitted  another  brief,  as  follows: 
Liestion  upon  which  a  portion  of  the  Court,  as  we  are 
,  hesitates  in  this  case,  and  which  we  do  not  remem- 
ve  been  suggested  on  the  argument,  and  which  was 

not  discussed,  is  this :     The  trusts  being  created  in 

of  South  Carolina,  and  the  trustee  having  removed 
settled  in,  Georgia,  (bringing  with  him  the  trust 
)  where  he  died  indebted  to  the  trust  estate,  and  his 
ing  administered  here,  (the  cestui  que  trust  being 

and  at  the  death  of  the  trustee,  also  citizens  of 
)  do  they  take  under  the  law  of  this  State  regulating 
r  of  the  payment  of  deceased  persons'  debts,  as  pre- 
r  merely  as  simple  contract,  creditors? 
link  the  following  propositions  are  clearly  deducible 

authorities : 

hat  the  law  appointing  the  order  in  which  distribu- 
1  be  made,  is  local  in  its  operation  and  has  no  extra 
il  force ;  and,  therefore,  if  the  laws  of  South  Caro- 
aecured  priority  in  this  respect  to  the  cestui  que  trust, 
mion  would  not  have  been  observed  if  the  adminis- 
taken  out  in  Georgia  and  the  distribution  made 

lows  that  the  law  of  the  place  where  the  admin- 
:en  is  to  be  observed  in  the  order  of  distribu- 

by  that  law. 

the  result  of  two  well  settled  principles  :  1st. 

^Jof  distribution  of  the  place  where  the  contract 

iWbere  it  was  contemplated  it  should  be  execu- 

of  the  contract,  but  is  a  part  of  the  remedy. 

T—e. 
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These  laws  belong  to  the  proceedings  in  suit,  {ad  litis  i 
nationem,)  not  to  the  merits  of  the  claim  {ad  litis  decimr 
And  2d.  Because  comity  does  not  require  the  observan 
the  laws  of  a  foreign  jurisdiction,  where  such  laws  inte 
with  the  settled  policy  of  the  country,  of  the  tribunal 
pealed  to,  for  the  enforcement  of  the  demand  or  collectio 
debts. 

4th.  Because  the  foreign  creditor  is  entitled  to  all  the 
efits  of  the  remedy  to  which  any  other  creditor  is  enti 
unless  he  shall  be  expressly  or  impliedly  excluded  there; 
by  the  law  affording  the  remedy. 

5th.  These  general  principles  are  applicable  to  liens, 
pothecations  and  priorities  given  to  creditors  by  the  la\ 
particular  countries  as  well  as  to  other  claims. 

As  to  the  first,  second  and  third  propositions,  Harriso 
Story,  5  Cranch,  299.  Smith,  adm'r  vs.  Union  Ban 
Georgetown,  5  Peter's  R.,  518.    McElmoylet?«.  Cohen,  ad 

13  Peters,  328.     Ten  Eyck  vs.  Ten  Eyck,  .    » 

vs.  Morton,  C.  Burney,  36.  Potter  vs.  Brown,  5th  East' 
131.  Story  on  C.  of  L.,  sees.  524, 525,  575  et  seq.,  and  35 
339,  (edition  of  1846,)  and  the  Code  of  Georgia,  sec.  2 
pr.  4. 

B.  Hill  and  Wallace  for  Caruthers  and  Wife. 

Walker,  J. 

In  1834,  John  J.  Saylor,  then  of  Lexington  Disi 
South  Carolina,  made  his  will,  and  died,  in  South  Caro 
pretty  soon  thereafter,  say  in  1 835.  By  this  will  he  proT 
for  the  practical  emancipation  of  six  certain  favorite  sli 
and  made  sundry  bequests  in  their  favor.  The  bulk  ol 
property  was  left  to  his  brother  and  sisters,  during  life, 
at  their  death  to  their  children.  The  leading  object  oi 
will  was  to  secure  the  practical  or  actual  emancipati< 
the  favorite  slaves,  if  possible ;  and  the  other  bequests 
made  conditional  upon  all  the  beneficiaries  under  the 
aiding  to  effectuate  this  object.  After  making  certain 
cific  bequests  which  disposed  of  but  a  comparatively  a 
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portion  of  the  estate,  he  devises,  in  the  sixth  item,  to  trus- 
tees, the  residue  of  his  estate,  both  real  and  personal,  to  be 
Iield  in  trust  for  the  benefit  of  testator's  sisters,  Mary  Parr 
ind  Maroella  Caroline  Corbin,  (wife  of  Samuel  Peter  Corbin,) 
iDd  his  brother,  Samuel  S.  Saylor,  in  the  following  propor- 
tions: say  one  sixth  of  the  annual  income  arising  from  such 
residue  for  the  benefit  of  said  brother  during  his  life ;  and 
the  remaining  iive-sixths  of  such  income  for  the  use  of  said 
two  sisters  during  their  natural  lives.  After  the  death  of  the 
brother  and  sisters,  said  trustees  were  to  convey  one-sixth  of 
said  residuum  to  the  children  of  the  brother,  should  he  die 
leaving  more  than  one,  share  and  share  alike;  but  if  he 
ihould  leave  but  one  child,  him  surviving,  then  but  one- 
twelfth  of  said  residue  should  be  conveyed  to  such  child ; 
the  trustees  were  to  convey  the  balance  of  said  residue,  say 
five-sixths  or  eleven-twelflhs,  (as  the  case  may  be,)  to  the 
children  of  said  two  sisters,  (say  to  such  children  or  child  of 
Kid  two  sisters  as  may  be  alive  at  the  death  of  the  survivor  of 
the  sisters.)  ^'I  mean  that  one  moiety,  or  half  of  the  said 
five-sixths  or  eleven-twelfths  of  the  said  residue,  or  balance 
of  my  said  estate,  shall  be  conveyed  unto  the  child  or  chil- 
dren of  my  said  sister,  Mary  Parr,  then  alive,  share  and 
share  alike;  and  the  other  moiety  or  half  of  said  five-sixths 
or  eleven-twelflhs  of  the  said  residue,  or  balance  of  my  es- 
tate, unto  the  child  or  children  of  my  sister,  Marcella  Caro- 
line Corbin,  share  and  share  alike."  The  increase  of  the  es- 
tate was  intended  to  be  included,  subject  to  the  limitations, 
ttnditions,  and  restrictions  specified  in  relation  to  the  six 
iitrorite  negroes,  'Svhich  conveyances  shall  become  null  and 
linid,  if  the  intentions  of  my  will,  in  relation  to  my  said  ser- 
ahall  be  opposed  or  neglected  by  the  persons  thus  ta- 
said  property.''  The  will  further  provided,  that  if 
the  brother  or  sisters  should  die,  leaving  a  child  or 
1^  snch  child  should  take  the  share  which  the  {>arent 
1  have  taken  if  alive ;  and,  in  order  to  dispose  of  the 
antil  the  death  of  the  last  surviving  sister  or  brother, 
ivided,  that  if  the  brother  should  die  first,  one-sixth 
annnal  income,  until  the  death  of  the  last  survi- 
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ving  sister,  should  be  paid  to  his  children,  if  more  than  one; 
if  only  one,  then  one-twelfth;  but  if  one  of  the  sisters  shouM 
die,  her  children  should  take  their  mother^s  share,  until  tb 
death  of  the  last  survivor  of  the  three ;  if  the  brother  should 
die  leaving  no  child,  the  provision  made  for  hia  child  or  chil- 
dren was  to  revert,  and  become  a  part  of  the  rcsiduarj'  estite^ 
to  be  disposed  of  as  provided  for  the  sisters  and  their  children. 
The  property  was  not  to  be  subject  to  the  debts  of  the  broth- 
er or  sisters,  or  the  husbands  of  the  sisters.  If  any  l)eneficJ- 
ary  should  oppose  the  intention  of  the  testator  relative  ttt 
said  six  favorite  slaves,  the  portion  which  would  come,  under 
said  will,  to  such  person  opposing  said  intention,  was  devised 
to  the  Theological  Seminary  of  the  Lutheran  Church  of 
South  Carolina,  provided  said  corporation  would  carry  oat 
his  desires ;  and  if  said  church  would  not  do  so,  then  sqA 
portion  was  devised  over  to  the  Commissioners  of  the  Free 
Schools  for  Lexington  District,  who  were  to  become  trustees 
to  carry  out  testator's  intentions  in  regard  to  said  six  ne- 
groes. The  will  imposed  certain  duties  on  the  trustees  in  re- 
lation to  the  care  and  management  of  certain  portions  of  the 
property,  for  the  use  of  said  six  negroes,  which  must  neces- 
sarily have  continued  for  a  long  series  of  years,  and  wassaA 
"a  troublesome  office"  that  the  trustees  declined  to  act. 

Samuel  D.  Corbin,  the  husband  of  Mrs.  Marcella  C.  0«^ 
bin,  was  appointed  by  the  proper  court  to  carry  out  the 
provisions  of  the  will,  and  meeting  with  difficulties,  filed  a 
bill  in  the  Courts  of  South  Carolina,  for  the  distribution  of 
the  estate  among  the  legatees,  according  to  their  respective 
shares  under  the  will.  Chancellor  Johnson,  before  whom  the 
case  was  heard,  refused  to  grant  the  prayer  of  the  bill,  oil 
the  groand  that  to  do  so  "  would  be  making  a  will  for  the 
testator,  a  power  which  this  Court  disdains,"  and  he  dis- 
missed the  bill.  This  ruling  was  excepted  to,  and  the  Supreme 
Court  of  South  Carolina  reversed  the  decision  of  the  Chan* 
cellor,  and  thereupon  a  division  of  the  property  was  had| 
under  the  direction  of  the  Court  of  Chancery.  This  division 
took  place  about  January,  1840.  In  the  division,  the  chil* 
dren  of  Samuel  Say  lor  received  oge-^ixth  of  the  residuum » 
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e  estate,  (the  specific  devises  in  favor  of  said  six  negroes 
iDg  strictly  carried  out,)  and  the  other  five-sixths  being 
oally  divided  between  Mrs.  Parr  and  Mrs.  Corbin.     The 
lole  transaction  seems  lb  have  been  treated  by  the  Court 
d  the  parties  as  a  final  distribution  and  settlement  of  the 
aire  of  the  estate  of  John  J.  Saylor.     Tlie  negroes  were  pro- 
led  for,  according  to  the  terms  of  his  will ;  and  the  residue 
his  property  was  divided  between  his  sisters  and  the  chil- 
SD  of  his  brother,  in  the  proportion  he  had  intended.    The 
rision,  however,  took  place  during  the  lives  of  the  sisters, 
d  not  aftertheir  deaths,  as  the  testator  intended  that  itshould 
.    His  brother  was  dead.     The  negroes  were  sold  for  dis- 
bation,  and  Samuel  P.  Corbin  purchased  just  about  as 
m  of  them  as  were  coming  to  his  wife  and  children,  and 
ought  them  to  Georgia,  and  kept  them  until  his  death,  and 
ey  remained  in  the  hands  of  his  executor  until  they  were 
oanciiiated.     Samuel  P.  'Corbin  died   in   Taylor  county, 
eorgia,  about  the  latter  part  of  November,  1862,  having 
cecuted  a  will,  appointing  his  brother,  Henry  L.  Corbin,  as 
is  executor,  who  qualified  as  such,  and  filed  a  bill  for  direc- 
on,  in  Crawford  Superior  Court,  alleging  the  emancipation 
f  the  slaves^  and  the  insolvency  of  the  estate  in  consequence 
hereof;  and  praying  that  the  various  creditors  might  be 
equired  to  prove  their  demands,  that  the  Court  might  adju- 
licate  and  settle  the  amount  and  order  of  payment  of  the 
vious  claims  against  the  estate,  etc.     An  injunction  was 
ptnted  to  restrain  the  creditors  from  proceeding  at  law. 
Dnriog  the  progress  of  the  case,  the  whole  matter  was  referred 
iW.  K.  deGraffenried,  Esq.,  Master  in  Chancery,  who  was 
bttted  to  report  "tlie  state  of  the  account  between  said 
(buy  L.  Corbin  and  the  estate,  and  between  him  and  said 
its  and   claimants  and   creditors,"   and   report  his 
upon  all  questions  of  law  and  fact  arising  between 
Said  Master  in  Chancery  proceeded  to  take  the 
and   made  his  report  to  the  Court,  and  the  Court, 
ring  the  exceptions,  confirmed  the  report ;  and  to 
lent  affirming  the  report,  various  exceptions  were 
brought  to  thb  Court. 
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We  do  not  propose  to  notice  all  the  questions  made  in  tlie 
record,  which*  is  very  voluminous,  and  contains  the  record  of 
the  distribution  of  Sailor's  estate,  in  South  Carolina,  the  bill 
filed  by  Samuel  P.  Corbin  for  that  purpose,  and  all  the  pro- 
ceedings had  therein,  then  the  will  of  Mrs.  Parr,  the  bill 
filed  to  set  aside  certain  devises  therein,  and  the  distributioii 
of  her  estate,  with  the  long  accounts  of  the  representativa 
of  that  estate,  and  tlie  testimony  taken  in  these  two  billfli 
then  the  proceedings  in  relation  to  tlie  estate  belonging 
to  Ella  Gray,  (now  Mrs.  Caruthers,)  of  which  Samuel  P, 
Corbin  was  guardian,  and  in  relation  to  the  actings  and 
doings  of  the  present  executor.  We  will  notice  those  points 
which  we  deem  material  for  the  adjustment  of  the  rights  of 
the  respective  parties,  in  relation  to  the  property  belonging 
to  the  estate  of  said  Corbin. 

1.  It  was  insisted  that  the  will  of  John  J.  Saylor,  by  the 
laws  of  South  Carolina,  was  invalid,  that  it  attempted  to 
manumit  certain  slaves,  and  was,  therefore,  null  and  void. 
We  have  looked  into  the  provisions  of  the  laws  of  South 
Carolina  on  this  subject,  and  we  think  that,  so  far  as  the 
will  attempted  to  emancipate  the  slaves  was  concerned,  tbis 
portion  of  it,  by  the  laws  of  that  State,  as  they  existed 
in  1835,  was  invalid ;  but  other  portions  of  the  will  wero 
not  thereby  affected.  Consequently,  while  the  provisions  of 
the  will,  in  favor  of  the  practical  manumission  of  the  slaves, 
could  not  have  been  enforced,  if  resisted,  yet  the  other 
bequests  in  the  will  were  valid. 

2.  Again,  it  was  insisted  that  Saylor's  will,  being  coutrarjr 
to  the  then  declared, policy  of  the  laws  of  this. State,  cannot 
be  enforced  by  our  laws,  that  admitting  the  will  to  be 
valid  in  all  its  provisions,  according  to  the  laws  of  South 
Carolina,  yet,  to  enforce  it  in  Georgia,  would  be  contrary  ^ 
the  policy,  and  prejudicial  to  the  interests,  of  this  State.  Eev. 
Code,  sees.  9  and  2696.  We  fully  recognize  the  rule  hero 
contended  for,  that  this  State  will  not  enforce  the  la'* 
of  another  State,  which  contravene  the  policy  of  oor  laws; 
but  this  case  does  not  fall  within  the  rule.  Here  a  will  wis 
made  in  South  Carolina,  which,  according  to  the  decision  of 
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host  tribunal  known  to  the  laws  of  that  State,  con- 
certain  rights  on  certain  parties,  irrespective  of  the 
»ns  which,  in  our  courts,  would  render  the  will  ille- 
'^e  are  not  called  upon  to  enforce  any  illegal  provisions 
rill.  The  question  of  emancipation  is  not,  in  any 
fore  us.  Here  is  a  judgment  of  our  sister  State,  by 
having  jurisdiction  of  the  parties  and  the  subject 
and  the  question  is,  shall  the  judgment  of  that  court 
cted  by  our  courts?  Shall  we  mete  out  to  the  par- 
rights  which,  according  to  the  decision  of  the  Courts 
ister  State,  they  have  been  decided  to  be  entitled  to  ? 
e  called  upon  to  enforce  the  illegal  provisions  of  this 
*n  other  questions  might  arise.  But  such  is  not  the 
?he  simple  question  is,  whether  the  judgment  of  that 
ball  be  respected  or  not?  If  that  judgment  is  to  be 
d,  what  is  the  effect?  The  property  of  John  J.  Say- 
,  by  a  court  of  competent  jurisdiction,  divided  under 
;  and  that  judgment  must  conclude  the  rights  of  the 
What  was  the  effect  of  that  judgment?  It  was 
^half  of  the  residue  of  the  five-sixths  of  the  John  J. 
estate  belonged  absolutely  to  Mrs.  Corbin  and  her 
I,  under  this  will,  and  the  other  half  to  Mrs.  Parr 
children,  absolutely.  There  was  an  administration, 
ivision  of  the  property,  under  the*  will,  according  to 
gment  of  a  court  of  competent  jurisdiction. 
Parr  survived  all  her  children,  and  then  died,  leav- 
vill,  portions  of  which  were  set  aside  by  the  proper 
nd  the  property  divided  among  her  heirs-at-law,  Mrs. 
and  Samuel  Saylor's  children.  The  portion  which 
P.  Corbin  received,  in  right  of  his  wife,  from  Mrs. 
state,  was  received  a«  heir-at-law ,  and  not  as  legatee 
ft;^lor's  will.  Consequently,  the  property  was  his,  abeo- 
jj^tliout  liability  to  account  to  any  one.  The  conclu- 
to  which  we  come,  on  this  branch  of  the  case,  are, 
Lviaion  made  of  the  Saylor  estate  by  the  Court  of 
tth  Carolina,  between  Mrs.  Parr  and  Mrs.  Cor- 
and  valid,  vesting  one  portion,  or  half  of  the 
Mrs.  Parr  and  her  children,  and  the  other  in 
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Mrs.  Corbin  and  her  children,  respectively,  according  to  At 
division  as  then  made.  Each  ceased  to  have  any  interest  is. 
the  property  allotted  to  the  other ;  and  when  the  property  fli 
Mrs.  Parr  was  paid  to  Samuel  P.  Corbin,  after  her  death,  it 
was  freed  from  any  trust  whatever  connected  with  SayWl 
will.  Consequently,  the  children  of  Samuel  P.  Corbin  litw 
no  claim  against  his  estate,  on  account  of  the  Mrs.  Panr 
half  .of  the  five-sixths  of  the  residuum  of  Baylor's  estate,  nor 
on  account  of  the  property  received  from  her  represencativei 
afiier  her  death.  They  have  a  claim  for  the  half  paid  to  him 
in  their  right,  and  that  of  their  mother.  The  negroes  willed 
by  Saylor  were  sold  for  distribution,  and  Samuel  P.  Corbin 
purchased  enough  of  them  to  make  the  portion  due  his  wife 
and  children,  or  just  about  enough  for  that  purpose.  The 
sale  of  the  negroes  was  a  method  adopted  for  division,  and 
the  negroes  received  by  said  Corbin  belonged  to  his  wife 
during  her  life,  and  at  her  death,  to  her  children.  The 
negroes  belonged  to  the  wife  and  children ;  and  when  thef 
were  emancipated,  the  loss  must  fall  upon  the  children,  the 
ownere  at  the  time.  Hand  vs.  Ai^mdrong,  34  Go,  i?.,  232, 
3.  Is  the  claim  of  Samuel  P.  Corbin's  children  such  a 
debt  as  to  be  entitled  to  a  priority  of  payment  in  the  distri- 
bution of  the  assets  of  his  estate  among  his  creditors?  h 
it  a  debt  due  by  the  deceased,  as  executor,  administrator  or 
guardian,  or  as  trustee?  Rev.  Code,  sec.  2312,  and  par.  4, 
of  sec.  2494.  It  is  claimed  that  Corbin  was  both  executor 
and  trustee  in  South  Carolina,  and  that,  as  such,  this  trust 
debt  must  have  a  higher  dignity  in  the  order  of  the  payment 
of  debts  than  simple  contract  debts.  Is  a  foreign  trustee 
embraced  by  the  words  of  the  Statute  ?  The  original  Act 
was  passed,  1 8th  February,  1799.  Cobb's  Dig.,  31 1  and  288. 
It  is  entitled  "  An  Act  for  the  better  protection  and  security 
of  orphans,  and  their  estates.'^  The  first  section  makes  it 
the  duty  of  the  Clerks  of  the  Courts  of  Ordinary  to  enter 
in  a  book  the  names  of  all  executors,  administrators  and 
guardians,  appointed  in  their  several  counties,  with  the 
names  of  their  securities,  which  book  should,  at  all  times, 
be  subject  to  examination  by  the  Court,  or  other  person* 
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sted.  The  second  section  makes  it  the  duty  of  such 
lines  to  make  returns,  showing  the  conditions  of  the 
5,  and  authorizes  the  Court  to  take  such  steps  as  may 
ought  fit  to  protect  the  rights  of  parties  interested, 
hird  requires  annual  returns  of  the  condition  of  the 
>,  and  authorizes  process  to  issue  against  delinquents. 
3urth  section  allows  guardians  reasonable  disbursements 
»unt  of  their  wards,  and  authorizes  the  binding  out  of 
,  in  case  the  annual  profits  of  the  estate  are  not  suffi- 
For  the  education  and  maintenance  of  the  wards.    Then 

the  fifth,  which  says :  "  When  any  guardian,  executor 
uinistrator,  chargeable  with  the  estate  of  any  orphan  or 
5ed  person,  to  him,  her,  or  them  committed,  shall  die 
irgeable,  his,  her,  or  their  executors  or  administrators 
be  compelled  to  pay  out  of  his,  her,  or  their  estate,  so 

as  shall  appear  to  be  due  to  the  estate  of  such  orphan 
ceased  person,  before  any  other  debt  of  such  testator  or 
ate."  The  word  "  trustee "  is  not  in  this  Act.  This 
mended  by  the  Act  of  February,  1854,  pamph.  Acts, 
,  which  amends  the  before  recited  Act  of  1799,  and 

"  That  from  and  after  the  passage  of  this  Act,  the  pro- 
is  of  the  fifth  section  of  the  above  recited  Act,  be,  and 
ame  are  hereby  extended,  and  made  applicable  to  the 
s  of  all  trustees  in  this  State,  who  may  have  converted 
BIT  own  use,  wasted,  de^^troyed,  or  died  chargeable  to  the 
^  oi  i\\e\v  cestui  qxLe  trusts  ;  provided  said  trustees  have 
ie  actual  possession,  control,  and  management  of  the 
Jrty  vested  in  them  as  such."  Take  the  whole  of  these 
\xk&  together,  and  is  it  not  most  manifest  that  they  apply 
ilGBtic,  and  not  to  foreign,  trustees?  The  whole  scope  of 
tot  of  1799,  is  in  relation  to  persons  appointed  by  the 
Ordinary,  to  act  in  a  fiduciary  character ;  and  the  ob- 
Act  was  to  protect  the  rights  of  all  persons  who  had 
the  Court  for  the  selection  of  agents  to  transact 
and  then,  by  the  Act  of  1854,  the  provisions  of 
are  "  extended  and  made  applicable  to  the  es- 
in  this  State."  This  is  a  legislative  interpreta- 
^whole  Act  intended  to  apply  to  domestic  trustees, 
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to  such  as  are  made  so  by  the  laws  '^  in  tliis  State."  Is  nok 
the  general  sense  of  the  words,  executors,  administrators,  eto^. 
applicable  to  such  as  are  appointed  by  our  own  laws?  Our 
laws  do  not  recognize  foreign  executors,  etc.,  as  such,  at  allf 
or  rather,  they  did  not  do  so  prior  to  the  Act  of  1850l 
Cobb's  Dig.,  341.  (The  Rev.  Code,  sees.  2573-6,  now 
authorizes  them  to  sue  in  our  courts.)  See  Davis  vs.  SaiiAf 
5  Ga,  R.,  295;  The  Souih- Western  Railroad  Company  w« 
Paulk,  24  Oa.  iJ.,  370 ;  Vaughan  vs.  Northup,  15  Pet  R, 
1 ;  Sto.  Confl.  L.,  sec.  513 ;  Jackson  vs.  Johnson^  34  Ga.  &, 
511.  As  the  law  did  not  recognize  the  existence  of  foreigi 
trustees,  at  the  time  of  the  passage  of  the  Act  of  1799,  is  DOt 
this  a  strong  reason  for  construing  the  Act  to  apply  tosaxk 
persons  of  the  classes  named  as  were  recognized  by  the  law 
as  belonging  to  those  classes?  We  think  so,  most  clearly. 
We  think  too,  we  can  see  good  reasons  for  allowing  tbk 
preference  as  to  the  estates  of  domestic  trustees,  which  do  not 
apply  to  foreign  ones. 

Samuel  P.  Corbin  died  about  the  28th  November,  1863^ 
and,  therefore,  before  the  Code  went  into  effect.  This  case 
must  be  decided  according  to  the  provisions  of  the  statute 
existing  prior  to  the  Code.  We  think,  however,  that  the 
same  reasons  apply  to  the  Code,  and  that  the  sections  therein 
must  be  construed  to  mean- just  what  the  law  did  previously. 
See  sec.  2312,  and  par.  4,  of  sec.  2494.  From  all  which,  it 
follows  that  the  claim  of  Corbin's  children  against  his  estate^ 
is  not  such  a  trust  debt  as  is  entitled  to  a  priority  in  the  pay- 
ment of  the  debts  of  the  estate. 

Samuel  P.  Corbin,  in  his  lifetime,  having  been  the  guardi- 
an of  Ella  Gray,  (now  Mrs.  Caruthers,)  appointed  in  this 
State,  and  having  died  so  chargeable,  whatever  may  be  found 
due  on  this  claim  is  properly  entitled  to  a  priority  in  the 
payment  of  the  debts,  as  contemplated  by  the  Statute. 

Sundry  payments  were  made  to  Caruthers  and  wife  i* 
^'Confederate  Treasury  Notes,"  by  the  executor.  These  pay- 
ments w-ere  valid,  as  against  the  parties  receiving  them. 
Caruthers  and  wife  were  competent  to  contract  for,  and  re- 
ceive in  payment,  anything  that  might  be  agreed  upon  ^ 
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Ikem  and  the  debtor.  Freeman  vs.  BaaSy  34  Oa.  /?.,  364. 
Ihe  amounts  received  by  Caruthers  and  wife  as  payments, 
Bmst  be  charged  against  them,  in  a  settlement  of  the  estate, 
it  the  nominal  amount  so  received.  They  agreed  so  to  re- 
BHve  the  currency,  and  must  be  bound  by  their  agreement. 

As  between  the  executor  and  the  estate,  the  executor  can- 
Bot  advance  his  own  "Confederate  notes"  in  payment  of  the 
debts  of  the  estate,  and  be  allowed  on  settlement,  the  full 
Mmunal  amount,  notwithstanding  the  '^notes''  were  worth 
but  five  cents  in  the  dollar.  The  executor  must  account  for 
ill  the  profits  which  have  accrued  in  his  time  on  account  of 
the  estate.  If  he  compounds  debts  or  mortgages,  or  buys 
them  in  for  less  than  is  due  upon  them,  he  shall  not  take  the 
boiefit  of  it  himself,  but  other  creditors  and  legatees  shall 
hare  the  advantage  of  it.  If  an  executor  take  upon  him- 
idf  to  act  with  regard  to  the  testator's  property,  in  any  other 
■toner  than  the  trust  requires,  if  there  be  a  loss,  he  must  re- 
phoeit;  and  any  gain  will  be  for  the  benefit  of  the  cestui 
fte  trust.  2  Hill  on  Ex.,  1566-7.  It  is  his  duty  to  act  for 
the  best  interests  of  the  estate,  and  whatever  he  can  save  in 
■anaging  the  business  of  the  estate  shall  go  to  the  bencficia- 
nes  under  the  will. — lb.  He  can  not  use  his  trust  to  pro- 
Bote  his  own  personal  interest. 

It  was  insisted  that  the  money  belonging  to  Mrs.  Corbin 
■wl  children  was  paid  for  the  Crowell  place,  and  the  children 
nek  to  follow  their  funds  into  this  land,  and  claim  the  land. 
Biere  is  no  doubt  about  the  right  of  a  beneficiary  of  a  trust 
■hte  to  follow  the  funds  wherever  they  can  be  traced,  and 
Am  or  reject  any  unauthorized  investment  by  the  trustee. 
Iw.Code,  sec.  2307;  2  Hill,  on  Ex.,  1765. 

Bat  here  the  Master  has  found  against  this  claim,  and  we 
Mi  not  say  that  his  decision  is  so  strongly  and  decidedly 
the  weight  of  the  evidence  as  to  require  us  to  reverse 
ling  on  this  point.     To  authorize  the  taking  of  proper- 
in  the  name  of  the  trustee,  it  should  clearly 
diat  the  trust  funds  were  appropriated  to  the  purpose 
jporchase.     2  Hill,  on  Ex.,  1765.     The  proof  in  this 
JB  not  come  np  to  this  rule. 
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The  same  may  be  said  as  to  the  items  for  the  board  c 
Ella  Gray,  and  for  amounts  paid  for  overseer's  wages  on  Ell 
Gray's  plantation.  We  can  not  say  that  the  report  of  tl) 
Master  on  these  items  is  decidedly  and  strongly  against  \k 
weight  of  the  evidence.  The  rule  laid  down  by  the  Mastc 
of  taking  the  highest  estimate  of  the  value  of  cotton  in  ti 
year  of  production,  and  the  largest  size  bales,  in  making  u 
the  amount  against  S.  P.  Corbin,  as  guardian,  is  pretty  stri) 
gent;  but,  perhaps,  it  would  be  wrong,  in  a  case  like  this, I 
adopt  a  more  lenient  one.  Here  the  guardian  failed  to  mal 
the  returns  required  by  law,  and  thus  neglected  his  dot 
He  had  tlie  means  necessary,  and  the  law  made  it  his  dal 
to  show  the  true  amount  which  came  into  his  hands.  Fai 
ing  to  do  so,  he  was  in  default,  and  under  the  circumstance 
perhaps,  it  would  not  be  well  to  lay  down  a  different  rule. 

We  have  thus  noticed  all  the  points  we  deem  material  i 
these  cross  bills  of  exceptions,  and  laid  down  the  rules  whk 
should  govern  in  ascertaining  the  rights  of  the  respectr 
parties.  We  reverse  the  judgment  on  the  grounds  intimaU 
in  this  opinion. 

Judgment  reversed. 

Warner,  C.  J.,  concurred,  but  wrote  out  no  opinion. 
Harris,  J.,  dissenting. 

I  was  disposed  to  adopt  the  very  eIal)orate  and,  in  genera 
satisfactory  report  of  the  Master  in  .Chancery,  of  the  Mace 
circuit,  and  which  was  approved  by  the  Judge  thereof;  ai 
to  make  our  judgment,  in  these  cases,  conform  to  its  concli 
sions,  but  my  associates  not  assenting  to,  but  rejecting,  the 
entirely,  imposes  upon  me  the  necessity  of  putting  my  di 
sent  in  writing,  to  one,  at  least,  of  the  points  ruled  by  n 
associates,  and  which  is  contained  in  the  following  summai 
prepared  by  one  of  them,  viz:  "  Debts,  due  by  a  deceas* 
executor,  administrator,  guardian,  or  trustee,  entitled  to  pi 
ority  of  payment  in  the  administration  of  assets,  as  proviA 
by  the  Code,  sec.  2312,  and  4th  part  of  the  paragraph  249 
are  such  only  as  may  be  due  by  such  executor,  etc.,  as  w 
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Reappointed  by  the  laws  of  this  State;  trustees  appointed  in 
dker  States  are  not  embraced.  Debts,  due  by  foreir/n  cxecu- 
hrSj  trxistecSy  etc.,  are  to  be  paid  according  to  their  diaracter, 
a  bonds,  accounts^  etc.,  the  same  as  if  owing  by  others,  with- 
4ld  priority  on  account  of  such  character,'' 

The  record  shows  that  Samuel  P.  Corbin,  now  dec(»as€d, 
iteof  Taylor  county,  Georgia,  many  years  since,  under  the 
ri?  of  Saylor,  of  South  Carolina,  and  l)y  a  decTco  of  Chan- 
eeiy  of  that  State,  as  trustee  for  his  children,  Jcjhn  J.  Cor- 
h'n  and  others,  |)arties  to  one  of  the  foregoing  suits,  received 
tiargc  pmperty,  mostly  in  money,  and  that,  removing  im- 
mediately thereafter  to  Georgia,  he  brought  with  him  said 
property,  and  that  it  remained  in  the  possession,  control  and 
management  of  said  Samuel  until  his  death,  in   18G3.     The 
record  further  shews,  that  two  of  the  cestui  que  trusts,  his 
children,  were  born  in  Georgia,  since  the  removal  of  said 
Samuel  to  this  State,  with  the  trust  property,  that  they  are 
citizens  of  this  State,  and  further,  that  said  Samuel  died  in 
Georgia,  insolvent,  and  deeply  involved  in  debt,  without 
having  delivered  to  said  cestui  (pie  trusts  their  property,  or 
paid  thera  an  e<|uivalent  therefor,  or,  in  any  manner  having 
^counted  to  them. 

The  amount  with  which  he  died  chargeable  to  the  cestui 
f^  ^r(£«f«  is  ascertained  by  the  Master's  report,  which  I  adopt 
fcf  the  purposes  of  this  opinion. 

The  question,  upon  the  facts  stated,  then,  is  whether  the 
^ui(p(e  trusts  have  a  right,  as  against  Henry  Corbin,  exec- 
utor of  said  Samuel  P.  Corbin,  to   have  the  amount  due  to 
fern,  paid  before  other  liens  or  claims,  or  debts  due  by  Sam- 
1  Id  P.  Corbin? 

L. 

I  take  it  to  be  clear,  that  if  the  property  of  the  children  of 

P.  Corbin,  in  his  hands,  as  their  trustee  under  the 

of  Saylor,  and  which  was  delivered  to  him  under  the 

of  Chancery,  had  been  found,  upon  the  death  of  said 

I,  in  Georgia,  in  kind,  and  capable  of  identification  as 

[trust  property,  the  individual  creditor  of  said  Samuel, 

ik  ooutracts  with  them,  could  not,  to  any  extent,  or  in 
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any  mode  whatever ^  have  subjected  that  trust  property  to  the; 
payment  of  their  demands. 

The  plain  and  unanswerable  reason  for  this  position  is,  tht 
if  was  not  his  property,  but  his  children's;  nor  woald  aCouk 
of  Equity  stop  for  a  moment  to  ask  where  the  trust  originatdi 
as  itsaeknowlcdgedjurisdiction  covered  all  trusts,  and  broo^ 
all  trustees  living  on  the  soil  of  Georgia  within  the  scope  d 
its  remedial  powers.  If  the  trustee  was  alive,  and  a  biR 
was  filed  against  him,  at  the  instance  or  in  behalf  of  tk 
cestui  que  trustSy  to  account  for  the  trust  property  received  Ij 
him,  to  discover  how  and  when  and  into  \^])at  it  had  ben 
converted  by  him,  or  in  what  manner  he  had  mixed  itwitk, 
and  used  it  as,  his  own,  alleging  the  insolvency  of  the  trustee 
it  is  believed  that  his  individual  creditors,  whether  by  judg- 
ment or  otherwise,  would  be  promptly  enjoined,  by  a  Cooit 
of  Equity,  from  any  attempt  to  cause  the  property  of  whick 
he  was  in  possession  to  be  appropriated  to  their  demandi^ 
until  the  trust  property  in  his  hands  should  have  been  sepi- 
rated  from  his  own  property,  and  paid  over  to  cestui  que  trvaiMi 
or  failing  to  accomplish  that,  from  a  conversion  by  himoftiM 
money,  or  other  thing,  so  that  it  could  not  be  cfearly  traced, 
such  tnistee  would  be  decreed  to  pay  an  equivalent  to  the  extent 
of  the  property  converted  or  mixed  up  with  his  own,  andbf 
which  the  bulk  of  his  apparent  property  had  been  increaeed^ 
and  this  before  such  individual  creditors  could  he  paid,  tfacf 
being  turned  over  for  payment  upon  the  residue  in  the  tros^ 
tee's  hands,  that  being  in  truth  and  right  his  property,  and 
no  more.  This  principle  of  the  restoration  of  property  to  its 
owner,  unaffected  by  the  personal  contracts  or  debts  of  the 
person  having  it  in  i)ossession  as  a  fiduciary,  is  of  universal 
application,  and  is  maintained  and  enforced  by  Courts  rf 
Equity  where  the  trustee  has  obliterated  all  means  of  iden- 
tification, or  mixed  it,  so  that  it  is  impracticable  to  separate 
it,  specifically,  from  his  own,  in  the  form  above  indicated^ 
that  of  withdrawing  an  equivalent  in  value  from  the  bulkof 
the  property  in  possession  of  the  trustee,  inaccurately  callfi" 
his  property  or  estate.  So  that  whether  the  trustee*  is  HvioB 
or  dead,  a  Court  of  Equity  employs  the  same  means  to  cao^ 
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nght  to  be  done.  Is  it  not  palpable  that,  without  the  exer- 
cise of  such  power,  the  fraud  or  misconduct  of  a  trustee  would 
ipente  to  his  benefit,  and  most  injuriously  to  cestui  que  trusts, 
If  snbjecting  their  property  to  pay  his  individual  debts? 

Oar  Legislature  have  not  left  the  subject  of  trustees,  and 
tbeliabili^  of  their  estates,  where  they  die  chargeable,  to  rest 
ipoo  the  course  of  Courts  of  Equity,  when  applied  to  by 
tBdi?idaa1s,  bat  have  declared  a  principle  of  justice  in  com- 
frdiensive,  unequivocal  language,  that  all  may  know  their 
Bgbts  and  liabilities,  and  especially  that  executors  and  admin- 
irtntors  may  know  their  duties  in  the  distribution  of  assets 
vhieh  may  come  to  their  hands,  without  resorting  to  a  Court 
of  Equity  for  direction. 

Thus,  by  paragraph  2312  of  the  Code,  it  is  enacted  that 
tbe  estate  of  a  tnistee  dying,  chargeable  with  tntst  funds  in 
kni,  shall  be  appropriated  first  to  the  payment  of  such  indebt- 
M,  after  the  funeral  expenses,  in  preference  to  oil  other  liens 
9r  daims  whatever. 

ij  paragraph  2494,  under  the  head  ^'of  managing  the 
(State  and  paying  the  debts  of  testators  and  intestates,"  the 
following  order  of  payment  by  executors  and  administrators 
is  prescribed :  1st.  Funeral  expenccs.  2d.  Necessary  ex- 
pences  of  administration.  3d.  Taxes.  4th.  Any  debt  due 
ky  deceased  as  trustee,  he  having  had  actual  possession,  con- 
Wand  management  of  the  trust  property. 

It  cannot  be  questioned  that  the  bulk  of  the  property  in 
flie  possession  of  Samuel  P.  Cerbin,  at  his  death,  had  been 
iQgmented  by  the  addition  to  his  own  of  the  property  of  his 
children,  in  his  hands,  as  their  trustee. 

Now  I  have  shown  that  a  Court  of  Equity,  independent  of 
«ir  statutes,  and  by  its  mode  of  procedure,  for  the  purpose  of 
feogjustice  when  applied  to,  reduces  the  bulk  of  property 
in  the  hands  of  the  trustee,  to  its  rightful  and  legitimate  size, 
*i4  then  subjects  that  residue  to  the  payment  of  the  creditors 
rf  the  trustee  upon  his  personal  contracts. 

In  Watson  vs,  Watson,  1  Ga.  R,,  271,  which  was  a  case 
•pinst  the  estate  of  a  guardian  who  had  sold  the  land  and 
^J^groes  of  his  ward,  and  mixed  up  the  proceeds  with  lua 
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own  estate,  I  find  Judge  Warner  saying:  "The  estate  of  Wtt^ 
son  having  been  increased  to  the  extent  of  the  value  of  thdf 
(complainants')  property,  sold  by  him  as  their  guardian,  itii 
nothing  hut  sheer  jasiicey  that  the  claim  of  plaintiffs  be  fmi 
first  out  of  it  before  any  other  debt.''  Again,  "this  statute,* 
(of  1799,)  "giving  pr/orrty,  is,  in  our  judgment, /oundedona 
clear  equity.'' 

I  entirely  concur  in  the  soundness  of  the  views  thus  ex- 
pressed, and  ask,  is  it  not  true  here  that  the  estate  of  Samod 
P.  Corbin  was  increased  to  the  extent  of  the  property  of  ihi 
cestui  que  triistd,  and  can  it  be  anytliing  but  ^^sheer  justief 
that  their  claims  shall  be  first  paid  out  of  the  property  in  the 
hands  of  Henry  L.  Corbin,  as  the  executor  of  Samuel  P. 
Corbin,  the  deceased  trustee  ?  I  apprehend  my  learned  col- 
league will  find  it  no  easy  task  to  distinguish,  substantially, 
between  "the  sheer  justice"  which  afforded  relief  in  the  ona 
case,  and  refused  it  in  the  other.  The  only  difference  is  in 
the  name  :  one  is  a  guardian,  the  otlier  a  trustee.  But  in 
equity,  what  does  a  name  amount  to?  Both  are  trustees.  We 
are  in  search  of  right,  and  bound  to  do  right.  Nothing  is 
clearer  under  the  heavens,  than  that  the  equities  in  both 
cases  are  identical  and  equal.  Why  then,  should  the  judp 
ments  be  dissimilar  ? 

Bat  my  associates,  who  cannot  deny  the  facts  as  I  have 
stated  them,  nor  the  natural  equity  of  the  cestui  que  trusiSf 
nor  the  course  of  courts  of  equity,  in  decreeing  primary  pay- 
ment, say  tliat  our  statutes  make  provision  only  for  the  lii- 
bility  of  the  estates  of  such  trustees  as  may  have  been  appoinir 
ed  by  the  laros  of  Georgia. 

I  take  this  to  be  a  great  error.  The  Legislature  havingt 
by  the  Declaratory  Act  of  1790,  made  the  estates  of  deceased 
executors,  administrators  and  guardians,  dying  chargeable 
with  trust  property,  primarily  liable^  subsequently  impressed 
with  the  necessity  of  extending  similar  relief  against  aUtrui' 
tees'  estates,  as  the  equities  were  the  same— enacted  the  para- 
graphs which  have  before  been  mentioned.  My  associates 
have,  instead  of  giving  effect  to  an  enlarging  Act,  in  its  wM 
sense,  and  in  accordance  with  its  language,  narrowed  or  re* 
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rteea  as  may  have  been  appointed  under  the  laws  of 

narrow  interpretation  be  correct^  upon  what  grounds 
>f  the  cestui  que  trusts^  bom  on  our  soil,  after  the 
perty  was  brought  into  Georgia,  by  Samuel  P.  Cor- 
e  excluded  ?  for  as  to  tlieniy  the  trust  arose  in  Georgia. 
but  regret  this  interpretation  as  not  only  unsound, 
terly  unwarranted  by  any  of  the  rules  employed  by 
text  writers  in  the  ascertainment  of  legislative  will, 
oreover,  incapable  of  being  supported  by  even  a 
reason. 

iware  of  the  position  occupied  by  my  associates,  that 
executors,  iidministrators  and  guardians  are  not  in- 
i  our  statutes,  for  the  reason  that  those  appointed 
re  not  recognized  as  such  in  our  courts ;  but  as  Sam- 
brbin's  estate  is  pursued,  not  for  his  default  and 
ness,  as  either  an  executor,  administrator  or  guardian 
Carolina  commission,  I  deem  it  unnecessary  to  dis- 
\  question. 

uestion  is  restricted  to  the  determination  of  whether 
e  of  a  trustee,  created  by  a  deed  or  will,  made  out 
^,  if  he,  subsequently  bringing  such  property  into 
and  here  possessing,  controlling  and  managing  it  to 
of  his  death,  dying  chargeable  therefor,  is  not  pH- 
able  to  the  cestui  que  trusts,  before  his  other  creditors. 
Jse  can  they  pursue  their  property,  mingled  with 
e  of  the  trustee,  but  in  the  Courts  of  Georgia?  No 
f  contract  is  involved,  requiring  construction  accord- 
le  Ux  loci.  Upon  what  principle,  then,  are  the  reme- 
Utitd  by  statutes,  and  which  the  forum  administers 
H^mUtors,  come  from  where  they  may,  denied  to  themf 
do  to  reply  that  our  statutes  so  direct.  I  deny 
and  demand  the  proof  by  those  who  assert  that 
ions  the  position  "that  debts  due  by  trustees 
dntment,  dying  chargeable,  are  to  be  paid 
rlhdr  character,  as  bonds,  accounts,  etc.,  the 
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same  as  if  owing  by  others,  without  priority  on  accoant  i|| 
such  character."  1 

This  decision  is  not  interpretation^  but  judicial  leffidaSat 
It  is  an  alteration  of  a  clear,  unambiguous  statute,  witfaoil 
a  tittle  of  argument  or  reason  to  sustain  it.  Nor  does  Al 
decision  stop  at  the  alteration  of  the  paragraphs  2312  taj 
2494 ;  but  it  goes  further,  and  prescribes  an  order  for  ik 
payment  of  the  indebtedness  of  a  trustee,  appointed  oato 
Georgia,  dying  here,  chargeable  to  the  trust  which  he  poi 
sessed,  managed  and  controlled,  which  the  daiute  has  noL 

By  what  authority  do  they  assign  to  debts,  due  bj( 
trustee  of  foreign  appointment,  dying  in  Greorgia,  an  oidi 
of  payment,  according  to  the  form  in  which  those  liabilitie 
are  evidenced  as  bonds,  notes,  etc.  ? 

By  this  judicial  legislation  the  result  will  be,  that  if  dv 
claims  of  cestui  que  trusts  should  not  be  evidenced  by  son 
judgment  against  the  dead  trustee,  some  mortgage,  or  bond 
or  note,  they  will  go  to  the  foot  of  the  list,  of  the  order  a 
payment  out  of  the  assets  prescribed  for  the  direction  of  €f' 
ecu  tors  and  administrators,  and  take  their  place  among  tin 
account  creditors  of  the  deceased  trustee. 

Again,  it  causes  a  discrimination  to  be  made,  as  amoii| 
cestui  que  trusts,  and  makes  it  depend  upon  the  form  in  whid 
the  indebtedness  of  the  trustee  exists,  so  that  theonewhohn 
a  judgment,  is  to  be  paid  before  the  cestui  que  trust,  whoboU 
the  bond  of  .the  trustee,  and  he  who  holds  the  bond,  befon 
the  one  who  holds  merely  the  note. 

Now,  no  such  discrimination  can  be  made  in  cases  of  tm* 
tees  appointed  in  Georgia  and  dying  chargeable  for  property 
possessed,  controlled  and  managed  by  them  as  trustees;  fi)rtbi 
law,  by  a  sweeping,  comprehensive  declaration,  enacts  tW 
for  all  the  indebtedness  for  trust  property,  without  r^ard  tl 
the  form  by  which  it  is  evidenced,  his  estate  shall  be  priM' 
rily  liable. 

Why,  in  principle  or  common  sense,  should  there  be  adit 
ference  between  the  liability  of  the  estate  of  a  deceased  fif 
eign  appointed  trustee  and  a  domestic  appointed  one?  Otf 
Legislature   cp.nnot   be   charged   with  either  the  injufitta 
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r  absurdity  of  such  discrimiDations.  Tbe^  primary  lia- 
fity  of  estates  of  dead  trastees  is  founded  on  the  in- 
stable equity  that  the  cestui  que  trvsfs  property  should 
separated,  withdrawn  or  accounted  for  in  value,  to  its 
tent,  before  the  individual  creditors  are  let  in  for  pay- 
mt ;  but  the  construction  here,  as  to  the  estates  of  trustees 
feinted  out  of  Georgia,  dying  chargeable  with  the  trust 
nds  in  hand  of  cestui  que  trusty  is,  that  they  come  in  only 
rijpcw9U,  and  according  to  the  forms  in  which  the  indebt- 
ness  to  them  exists,  thus  sanctioning  the  payment  of  the 
lividnal  creditors,  by  contract  with  a  trustee,  out  of  the 
vperty  of  cestui  que  trusts,  or  that  iuto  which  it  was  cou- 
rted by  the  misconduct  or  fraud  of  their  trustee. 
The  obvious  intent  of  our  statutes,  was  to  recognize  this 
iramount  equity  to  primary  payment,  without  the  slightest 
purd  to  the  shape  or  form  by  which  the  debt  was  evidenced, 
be  Legislature  looked  only  to  the  important  fad  of  the  trus- 
e  dying  chargeable  with  trust  funds  in  hand,  and  placed,' 
r  the  words  and  spirit  of  their  Act,  all  cestui  qa^  trusts  upon 
lesame  equality j  without  reference  to  any  other  considera- 
on  than  that  the  property  of  which  he,  as  trustee,  died  pos- 
SBed  was  theirs,  or  rather  that  their  property  should  be  so 
sparated,  J?r«<  from  his  property,  and  when  this  shall  have 
«n  done,  then  that  his  idividual  creditors,  on  his  personal 
fnitrads,  should,  according  to  the  grade  of  their  claims,  be 
■id  oat  of  his  property  left  after  the  separation  from  the 
iwt  property  or  funds. 

The  majority  of  this  Court  have  associated  with  deceased 
VMQtors,  administrators   and  guardians,  appointed  out  of 
Itorg^a  and  dying  chargeable  with  the  funds  of  the  estate  in 
band,  trustees  appointed  abroad,  and  dying  here,  charge- 
with  trust  funds. 

has  been  done,  not  by  the  Legislature,  but  by  the 

The  association  is  a  forced  one,  and  as  the  majority 

virtoally  interpolated  the  Act  of  1799,  by  restricting 

liability  prescribed  by  it  to  the  estates  of  execu- 

istrators  and  guardians  as  were  appointed  under 

iff  Oeorgia :  so  too,  with  less  reason,  and  of  their 
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own  will,  have  they  likewise  virtually  interpolated,  in  p 
graph  2312  of  the  Code,  after  the  words  "the  estate  ( 
tnistee/'  the  words  "appointed  or  created  in  Greorgia  on 
and  in  paragraph  2494,  after  the  words  "or  any  debt  dm 
the  deceased  as  trustee,"  the  words  "created  or  appointe 
Georgia  only/' 

I  do  my  associates  no  injustice  when  I  assert  that  thai 
cision  carries  on  its  front  the  evidence  of  unauthorized  I 
lotion  by  theniy  and  as  efiectually  introduces  into  those  { 
graphs,  and  incorporates  their  opinions  therein  as  sub 
tially  as  if  it  had  been  by  the  law  itself  enacted,  the  ret 
tions  which  they  have  made. 

Nor  can  my  associates  derive,  in  support  of  their  deci 
an  argument  from  the  maxim  noscitur  a  aociis,  as  the  A< 
reference  to  executors,  administrators  and  guardians,  art 
tirely  separate  from  those  touching  trustees. 

The  Act  of  1799,  providing  for  the  pnmary  liability  o 
estates  of  executors,  administrators  and  guardians,  embi 
only  the  specific  class  comprehending  them.  The  subseq 
legislation  extended  to  the  genua  trustees  of  every  other  I 
the  same  provision  made  as  to  the  specific  class. 

I  conclude  by  saying  that  to  me  it  is  a  source  of  art 
ment,  that  my  associates  should  have  overlooked  the 
plain,  palpable  and  unanswerable  reason,  which  must  1 
influenced  the  Legislature  to  declare  that  "the  estate  < 
trustee,  dying  chargeable  with  trust  funds  in  hand,  shal 
appropriated,  J?rs<  to  the  payment  of  such  indebtedness  i 
funeral  expenses,  in  preference  to  all  other  liens  or  ck 
whatever J^  It  felt  that  it  was  but  "sheer  justice,"  as  the 
tate  of  the  deceased  trustee  had  been  increased  to  the  ex 
of  the  value  of  the  cestui  que  trusts  property  used  and  ( 
verted  by  him  as  their  trustee,  that  their  claims  should 
paid  first  out  of  his  estate,  before  any  other  debt.  It 
that  to  give  to  all  cestui  que  trusts  a  priority  of  payment, ' 
but  a  recognition  of  "a  clear  equity." 

This  must  have  been  the  reason  which  led  to  this  en 
ment.  Could  any  one  be  more  ample  and  satis&ctory,  o 
mending,  &om  its  natural  justice,  itself  to  the  approva 
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tj  honest  heart  ?  and  if  it  be  the  true  reason,  it  is,  per  acy 
Ddemnation  of  the  miserable  and  odious  discrimination 
!e  between  trastees  of  foreign  and  domestic  origin,  hy  the 
id  kgiaUxUon  in  these  cases^  and  against  which  I  enter 
)rotest. 


C^SES 


ARGUED  AND  DETERMINED 


IN  TQE 


AT  ATLANTA, 


I>EO  EMBER  TERM.  1868. 


Present -JOSEPH  E.  BROWN,  Chief  Justice. 
H.  K.  McCAY,  \  x„ ,  ^, 

HIRAM  WARNER,    /  ^^^^^' 


John  B.  Pbbby,  plaintiff  in  error,  vs.  Wm.  H.  Hodnett, 

defendant  in  error. 

<Th!f  was  held  up  under  military  order.)  • 

1.  A  and  B  made  and  delivered  to  C  their  joint  and  several  promissory 
note,  dne  twelve  months  afler  date.  G  aflerwards,  for  a  valuable  con- 
nderation,  agreed  with  A,  without  the  consent  of  6,  to  extend  the 
time  of  payment  twelve  months  longer.  G  endorsed  and  delivered  the 
note  to  D  after  it  was  due,  with  notice  of  the  extension  of  the  time  of 
payment.  D,  after  said  time  expired,  sued  A  and  B,  as  makers,  and 
C  as  endorser,  and  obtained  judgment.  B,  who  was  then  absent  in 
llie  military  service,  returned,  after  the  rendition  of  judgment,  and 
entered  an  appeal  within  the  time  allowed  by  the  Ordinance  of  the  Gon- 
wntion  of  1865,  and  set  up  the  defence  that  he  was  only  a  surety  for 
kd  had  no  interest  in  the  consideration  of  the  note.  A,  who  had 
no  appeal,  died  before  the  trial,  and  was  not  a  party  to 
"issQe  on  trial:" 
that  OB  the  trial  of  the  issue  between  D  as  plaintiff,  and  B  as 
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defendant,  6  was  a  competent  witness  under  our  Statute,  to  prove  AiH 
he  was  only  a  surety  to  the  note.  In  a  suit  by  A's  representatiiK 
afler  payment  out  of  A^s  estate,  against  B  for  contribution,  A  and  B^ 
who  were  parties  on  the  same  side  of  the  original  contract,  would  ll 
opposing  parties  to  the  issue  on  trial,  and  B  would  be  an  incompeteit 
witness. 

2.  The  evidence  that  B  was  only  a  surety,  and  that  C  knew  that  A  wM 
to  pay  the  debt,  was  sufficient  to  sustain  the  finding  of  the  jury,  ud 
the  extension  of  time  of  payment  given  by  C  to  A,  without  the  conaol 
of  B,  the  surety,  released  him. 

8.  A  motion  was  made,  which  the  Court  agreed  to  consider  in  conneetiM 
with  the  record,  to  dismiss  this  case,  on  the  ground  that  the  new  Gob: 
Btitution  of  the  State,  adopted  since  the  trial  in  the  Court  below,  deoiM 
to  the  Courts  of  this  State  jurisdiction  to  enforce  any  contract,  Al 
consideration  of  which  was  a  slave,  it  appearing  from  the  record  tinl 
the   note  in  suit  was  given  for  slaves: 

Heldj  that  the  judgment  which  this  Court  pronounces  upon  the  poiiH 
made  by  the  bill  of  exceptions,  renders  it  unnecessary  to  decide  tki 
question  raised  by  the  motion. 

Complaint.  Novation.  Tried  by  Judge  Vason.  Od- 
lioun  Superior  Court.     March  Term,  1868. 

This  action  was  bottomed  upon  the  following  promissory 
note : 

f 

$8,746  00.    Twelve  months  afler  date  we,  or  either  of  us,  prpmiwtci 

pay  James  W.  Powell,  or  bearer,  the  sum  of  thirty-seven  hundred  aaa 

fifly  dollars,  for  value  received,  and  if  not  punctually  paid,  interest  fieai 

date.     Dec'r  2nd,  1859. 

ROBERT  WHTTB, 

W.  H.  HODNETT. 

Endorsed  "J.  W.  Powell.*' 

Plaintiff  had  judgment  against  the  makers  and  enioTSSF* 
Subsequently,  Hodnett  appeared,  and  showed  that  he  wtf 
absent  in  the  army  when  said  judgment  was  entered,  ano 
had  a  substantial  defence,  and  by  permission  of  the  Oourtj 
entered  an  appeal.  Hodnett's  defence  was,  that  he  was  onlj 
surety  for  White,  and  that  Powell  had  contracted  to  indnlg^ 
White  on  the  note,  and  that  plaintiff  took  it  with  notice. 

At  the  trial,  the  plaintiff  read  in  evidence  the  note,  and 
closed.  Defendantread  in  evidence  the  interrogatories  of  bm^ 
indorser,  by  which  it  was  shewn  that  he  was  the  owner  O" 
the  note,  and,  in  the  fall  of  1865,  he  took  from  said  Boberf 
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^ite  his  promissoiy  note  for  one  hundred  and  twelve  dol- 
'Su&j  in  consideration  of  giving  him  a  year's  indulgence  on 
idle  note  saed  on ;  that  when  the  plaintiff  bought  the  note, 
k  was  told  of  that  arrangement,  and  agreed  to  carry  it  out ; 
Ike  note  was  given  for  slaves ;  that  he  never  knew  nor  had 
toy  reason  to  believe  Hodnett  was  not  a  co-obligor,  equally 
interested  with  White  in  the  consideration  of  the  note  till 
Hodnett  said  so,  in  the  fall  of  1865,  though  he  (Powell)  was 
WBS  not  present  when  the  note  was  signed,  and  he  had  no 
idea  that  Hodnett  was  only  a  secdrty  on  the  note  when  said 
indolgence  was  granted. 

Hodnett  then  offered  to  testify  in  his  own  behalf.  His 
testimony  was  objected  to,  because  White  was  dead,  but  the 
Coart  held  that  he  was  competent.  He  then  testified  that 
tlie  note  was  given  for  slaves ;  that  he  was  not  interested  in 
die  consideration,  and  was  only  a  security  for  White,  though 
lie  was  not  sure  Powell  knew  that  when  he  took  the  note. 

F.  M.  Harper  testified  that  Powell  gave  him  said  note  for 
suit,  and  told  him  to  sue  it  in  Stewart  county,  (where  White 
lived,)  saying.  White  was  to  pay  the  note ;  that  afterwards 
Powell  told  him  of  said  contract  for  indulgence,  and  soon 
ifter  Powell  sold  it  to  Perry,  he  agreeing  to  carry  out  said 
ttntract.  Harper  preferred  suing  it  in  Calhoun,  where  Hod- 
nett resided. 

All  this  evidence,  to  show  that  Hodnett  was  a  security  on 
fte  note,  was  allowed  by  the  Court,  over  the  objection  of  the 
pWntiff^s  attorneys. 

The  Court  charged  the  jury  that,  if  Hodnett  was  but  a 
Mnrity  on  said  note,  though  there  was  nothing  in  the  note 
:4»  indicate  it,  he  could  show  it  on  this  trial  as  a  defence 
%|pinst  the  plaintiff,  etc. 
*The  verdict  was  for  the  defendant.     Thereupon,  the  plain- 
moved  for  a  new  trial,  on  the  ground  that,  the  Court 
in  allowing  evidence  that  Hodnett  was  only  a  security 
note,  in  allowing  Hodnett  to  testify  in  the  cause, 
file  Court  erred  in  charging  as  aforesaid,  and  because 
was  contrary  to  the  evidence,  etc.     The  Court 
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refused  a  new  trial;  and  error  is  assigned  on  each  of  i 
grounds. 

C.  B.  WooTTEN,  Lyon  &  deGraffenried,  for  plai 
in  error. 

W.  A.  Hawkins  for  defendant  in  error. 


Brown,  C.  J. 

The  main  question  in  this  case,  is  whether  Uodnett, 
defendant,  was  a  competent  witness  under  the  Act  of  L 
to  prove  that  he  was  not  interested  in  the  original  oonsid 
tion  for  which  the  note  was  given,  and  was,  in  fact,  on 
surety. 

The  statute  declares,  that  no  person  offered  as  a  wit 
shall  be  excluded  hy  reason  of  incapacity  from  crime  oi 
terest,  or  from  being  a  party,  from  giving  evidence,  etc. 
this  general  rule,  there  are  certain  exceptions,  of  which 
following  is  the  only  one  that  bears  upon  this  case.  Its  1 
guage  is : , 

1.  "When  one  of  the  original  parties  to  the  contract 
cause  of  action,  in  issue,  or  on  trial,  is  dead,  or  is  showi 
the  Court  to  be  insane,  or  when  an  executor  or  administn 
is  a  party  in  any  suit,  on  a  contract  of  his  testator  or  in 
tate,  the  other  party  shall  not  be  admitted  to  testify  in 
own  favor.'' 

We  think  the  proper  construction  of  this  clause  is,  t 
the  parties  must  have  been  on  diSerent  sides  of  the  contr 
or  cause  of  action,  or  must  be  opposing  parties,  with  confl 
ing  interests  in  the  issue  on  trial,  to  exclude  the  survivoi 
a  witness,  on  the  death  of  one  of  the  parties.  In  this  c 
White  and  Hodnett,  as  makers,  were  on  the  same  side  of 
original  contract,  and  in  the  original  suit,  were  sued  togetl 
by  Perry,  and  judgment  rendered  against  them,  as  mak 
and  Powell,  as  endorser.  Neither  White  nor  Powell  ent« 
an  appeal.  At  the  time  of  the  rendition  of  this  judgxni 
Hodnett  was  absent  in  the  military  service,  and  after 
return  home,  he  alone  entered  an  appeal,  within  the  ti 
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fied  by  the  Ordinance  of  the  Convention  of  1865,  and 
p  as  a  defence  that  he  was^  in  fact,  a  surety  to  the  note, 
out  interest  in  the  consideration ;  which  fact  did  not 
ar  upon  the  face  of  the  note.  Perry  is  mentioned  as 
itiff,  and   Hodnett  as  defendant,   through   the  entire 

d,  afler  the  appeal,  including  the  bill  of  exceptions. 
he  mean  time.  White,  the  other  maker,  died,  and  his 
e  was  not  represented  in  any  of  the  litigation  subse- 
t  to  the  appeal.  The  original  judgment  remained  against 
and  Powell,  unreversed  and  unsatisfied.     The  only  ques- 

on  trial  was  between  Perry  and  Hodnett,  and  the 
ment  to  be  rendered  on  the  trial  of  this  issue,  could  in 
ny  affect  the  interest  of  White's  estate,  as  he  was  not  a 
7  to  the  issue  on  trial ;  and  in  case  the  estate  should  pay 
he  original  judgment,  and  sue  Hodnett  for  contribution, 
judgment  could  not  be  evidence  in  his  favor  against  the 

e,  which  was  neither  a  party  to  this  issue,  nor  in  any 
represented  on  the  trial.  In  case  such  an  action  should 
\ReT  be  brought  by  White's  representative  against 
aett,  their  interests  would  then  become  antagonistic, 
they  would  be  opposing  parties  to  the  "  issue  on  trial." 
lat  case.  White  being  dead,  Hodnett,  the  opposing  party, 
d  not  be  a  competent  witness  in  his  own  fiivor. 

Bat  it  was  insisted,  by  the  plaintiff  in  error,  that  Hod- 
)aght  not  to  be  released,  admitting  all  he  states  in  his 
Qony  to  be  true,  as  it  was  not  proven  that  Powell,  the 
i  and  holder  of  the  note,  knew  that  Hodnett  was  a 
f  when  he  agreed,  for  a  valuable  consideration,  to 
id  the  time  of  payment.  We  do  not  think  it  necessary 
kst  into  a  discussion  of  the  question  here  raised,  as  we 
HiBfied  upon  an  inspection  of  the  record,  that  there  was 
^Bl  evidence  that  White,  alone,  was  to  pay  the  note,  to 
finding  of  the  jury;  and  as  the  presiding  Judge 
with  the  verdict,  we  will  not  disturb  it  on  this 

rd  in  this  case,  discloses  the  fact  that  the  note 

was  given  for  slaves,  and  rested  upon  no  other 

Since  the  trial  in  the  Court  below  the  new 
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Constitution  has  been  adopted,  which  contains  the  followiDg 
language :  "  Pramded,  that  bo  court  or  officer  shall  haw^ 
nor  shall  the  General  Assembly  give  jurisdiction  or  aatboriif 
to  try  or  give  judgment  on,  or  enforce  any  debt^  the  otmnd- 
eration  of  which  was  a  slave  or  slaves,  or  the  hire  thereof* 
Counsel,  for  defendant  in  error,  moved  to  dismiss  this  cue^ 
on  the  ground  that  neither  this  Court,  nor  any  other  coorl  a  ; 
this  State,  can  entertain  jurisdiction  of  this  case,  under  the 
above  provision  of  the  Constitution.  The  Court  agreed  to 
consider  this  motion  in  connection  with  the  record.  After  t 
dareful  consideration  of  the  questions  made  in  the  record,  irs 
are  satisfied  that  the  judgment  we  pronounce  upon  them 
renders  ft  necessary  to  decide  the  question  raised  by  the  mo- 
tion to  disWiiss.  We  therefore  affirm  the  judgment  of  the 
Court  below. 


Wright  Brady,  adm'r,  etc.,  plaintiff  in  error,  vs.  Fxm/>%  ] 
Price  &  Furlow,*  defendants  in  error.  3 

McCoT,  J.,  having  been  of  Counsel,  did  not  preside  in  this  case.   It  stood  offf     j 
from  Jane  Term,  1868,  by  reason  of  the  military  order.  ! 

'When  an  order  was  made  in  an  eqnity  cause,  setting  the  same  down  fot 
trial^  to  ascertain  whether  the  complainant^  s  claim  had  been  fio^ 
adjudicated  by  a  former  decree  of  the  Court : 

Held,  that  the  granting  such  order,  was  not  such  a  final  disposition  « 
the  cause  as  will  entitle  the  party  complaining,  to  bring  up  that  decittoa 
to  this  Court,  upon  a  bill  of  exceptions  thereto,  under  the  4191st  Mt 
tion  of  the  Code. 

Equity.    Motion  to  dismiss  Writ  of  Error.     Judoe  Va- 
SON.     Sumter  Superior  Court.     October  Term,  1867. 

William  Dennard  died  in  1850  or  1851,  testate,  leaving  his 
property  mainly  to  his  son,  Burton  T.  Dennard,  to  the  ex- 
clusion of  Julia,  daughter  of  testator  and  wife  of  Wm.  ML. 
Brady.  A  caveat  was  filed  against  said  will.  That  litiga- 
tion was  compromised  by  Burton  T.  agreeing  to  divide  the 
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property  with  his  sister  Julia,  upon  certain  terms.  In  car- 
lying  out  this  agreement,  Burton  T.  Dcnnard  and  Wm.  M, 
firady  farmed  together  for  the  year  1863,  and  thereby  produced 
aooafusion  of  the  goods,  etc.,  of  said  Burton  T.,  and  Wm.  M., 
as  trustee  for  his  wife. 

In  December,  1853,  Burton  T.  died  intestate.  Said  Wm. 
M.  became  his  administrator,  giving  Wright  Brady,  as  one 
of  the  securities  on  his  bond.  Burton  T.,  having  been  largely 
in  debt,  many  judgments  were  obtained  against  said  Wm. 
If.,  as  his  a<lministrator,  and  many  debts  against  him  were 
yet  open.  Said  Wm.  M.  also  oweil  private  debts,  and  some 
rf  them  were  in  judgment.  Among  these  debts  not  in  judg- 
ment, was  one  arising  in  this  way  :  Said  Wm.  M.  had  pro- 
cured Furlow,  Price  &  Furlow,  of  Americus,  Georgia,  com- 
mission merchants,  to  make  to  him  certain  advances  of 
cash,  upon  drafts  drawn  against  said  Wm.  M.'s  cotton-crop. 
In  endeavoring  to  pay  back  these  advances,  Wm.  M.  had 
notified  Furlow,  Price  &  Furlow  that  he  had  forty-one  bales 
of  ootton,  at  a  certain  place,  and  directed  them  to  send  for  it, 
and  sell  the  same,  and  with  the  proceeds  discharge  said  drafts. 
Accordingly,  they  sent  three  wagons,  which  took  twenty-five 
bales  of  the  same  (all  they  could  carry,)  to  Americus. 
Meanwhile,  and  before  said  twenty-five  bales  had  reached 
the  actual  custody  of  Furlow,  Price  &  Furlow,  and  before 
the  sixteen  bales  had  been  mov^  from  said  place,  Wm.  T. 
Brady  died,  and  Wright  Brady  became  his  temporary  admin- 
istrator. He  stopped  the  delivery  of  said  cotton.  Furlow, 
Price  &  Furlow  claimed  that  it  had  been  all  constructively 
delivered  to  them.  Wright  Brady  said  no,  and  the  sheriff, 
b  behalf  of  plaintifis,  in  fi,  fas.  against  said  Wm.  M.,  was 
about  to  sell  the  same.  Possessory  warrants  and  a  bill  of 
injunction,  by  Wright  Brady,  as  such  administrator,  kept 
tfce  matter  hung  up  till  1st  January,  1859,  when  Furlow, 
Wee  &  Furlow  filed  a  bill  against  Wright  Brady,  as  admin-  . 
Mtntot  of  said  Wm.  M.  et  al.,  by  which  all  the  defendants 
,«M  enjoined  from  interfering  till  their  rights,  in  the  matter 
.ffjliid  cotton,  were  adjudicated.  Wright  Brady,  besides 
the  administrator  of  said  Wm.  M.,  was  the  adminis- 
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trator  de  bonus  non  of  said  Burton  T.  Dennard.  Furlov 
Price  &  Furlow  had  gotten  said  twenty-five  bales^  and  sol 
them.  Besides  this  litigation,  Irena,  wife  of  said  Williai 
Dennard,  had  filed  a  bill,  seeking  to  make  one  Foy,  wl 
had  a  claim  against  said  William,  go  upon  the  estate  of  sa 
Burton  T.,  therefor,  etc.  Julia  Brady,  widow,  had  marri 
Jourdan  Wilcher,  and  they  filed  a  bill,  to  ascertain  ai 
secure  the  rights  of  said  Julia,  in  the  matter  of  her  tn 
estate ;  and  other  creditors  of  Wm.  M.  and  of  Burton 
were  proceeding,  as  best  they  could,  to  get  their  respecti 
rights. 

Under  these  circumstances,  on  the  12th  of  Augoat,  18S 
Wright  F.  Brady,  as  administrator  of  said  Wm.  M.,  and 
administrator  de  bonis  7wn  of  said  Burton  T.,  filed  a  bill 
Equity  against  all  of  said  claimants,  setting  up  the  doubt! 
condition  of  said  estates,  his  danger  as  said  security,  ai 
from  the  probability  of  mistaking  his  duty,  etc.,  etc.,  ai 
prayed  that  said  claimants  should  be  enjoined,  except  so  f 
as  it  was  necessary  for  them  to  fix  or  ascertain  their  righl 
and  that  all  these  matters  should  be  disposed  of  by  one  decn 
under  this  last  bill. 

At  April  Term,  1864,  the  following  order  was  taken: 

"  Wright  Brady,  adm^r,  ^ 

vs.  >  In  Equity, 

Furlow,  Price  &  Furlow.  j 

It  is  hereby  consented  and  agreed  that  all  the  cases  i 
which  Wright  Brady,  as  administrator  of  Wm.  M.  Bradj 
Furlow,  Price  &  Furlow,.  Mrs.  Wilcher,  formerly  widovt 
Wra.  M.  Brady,  Shad  wick  T.  Crawford,  and  other  creditoi 
of  Wm.  M.  Brady,  be  tried  together.  It  is  ordered  thi 
said  cases  be  so  tried." 

They  were  so  tried.  The  decree,  after  providing  for  tl 
other  claims,  was  as  follows:  "6th.  That  Furlow,  Price < 
Furlow  have  a  judgment,  of  this  date,  against  Wrigl 
Brady,  for  the  amount  of  their  claim,  the  same  to  be  a  Tw 
on  the  cotton  from  the  1st  of  December,  1856,  though  onl 
to  be  a  judgment  gt^ndo  acciderint,  for  any  amount  it  sha 
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Jiot  receive  out  of  said  funds  of  Wm.  M.  Brady,  and  that 
Ihe  creditors  of  said  William  M.  be  paid,  according  to  their 
jnonty  and  dignity,  out  of  any  of  said  fund  arising  from 
die  undisputed  property  of  said  William  M.,  after  paying 
Ibe  proper  expenses  of  administration  of  said  estate.  7th. 
Thii  the  Court  make  such  order  as  may  be  necessary  to  exe- 
aite  this  decree." 

The  Court  appointed  an  auditor  to  adjust  the  said  claims, 
to.  He  reported,  as  part  of  the  assets  of  said  Bradjr's 
state,  $1,165  69,  principal,  and  $794  00,  as  interest 
Tom  the  1st  of  April,  1857,  in  the  hands  of  Furlow,  Price 
I  Farlow,  as  proceeds  of  said  twenty-five  bales  of  cotton. 
Se  did  not  say  what  should  become  of  said  proceeds,  but  did 
hd  that  Furlow,  Price  &  Furlow  pay  the  costs  of  their  bill. 
This  report  being  filed,  the  Court,  by  order,  allowed  forty 
\sfs  afler  the  adjournment  of  the  Court  for  filing  exceptions 
kreto.  No  exceptions  having  been  filed,  at  April  Term, 
1867,  the  jury  found  that  said  report  should  be  confirmed 
od  spread  upon  the  minutes  as  their  verdict.  Thereupon  a 
ecree  was  made,  in  which  it  was  adjudged  that  Furlow, 
Wee  &  Furlow  bring  into  Court,  within  sixty  days  from  its 
Ijoarnment,  said  specified  proceeds  of  said  twenty-five  bales 
'  cotton,  principal  and  interest,  to  be  distributed  by  the 
oart,  according  to  said  report,  and  that  upon  their  failure 
» to  do,  execution  i^sue  against  them  for  the  same. 
They  did  not  pay.  Fi.  fa,  was  issued,  but  by  stay-laws,* 
t,  they  had  kept  from  paying  said  money  until  October 
loomed  term,  1867.  At  that  term  a  motion  was  made  to 
Mod  the  decree  in  the  case  of  Furlow,  Price  &  Furlow,  so 
rfo  make  it  conform  to  said  verdict  of  the  jury,  Wright 
Brfy,  administrator,  etc.,  was  required  to  show  cause  why 
|p  should  not  be  done.  He  showed,  for  cause,  all  of  said 
proceedings,  and  contended  that  said  case  of  Furlow, 
[-A  Furlow  had  been  finally  tried  and  properly  disposed 
Judge,  "  upon  inspecting  the  record  in  the  above 
not  being  satisfied  that  the  rights  of  Furlow,  Price 
set  up  in  their  bill,  were  settled  and  adjudicated 
in  sud  case,'^  ordered  their  bill  "  set  down  for 
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trial  at  the  next  term,  with  the  right  of  Brady,  administn 
to  show  that  said  rights  of  said  Furlow,  Price  &  Fuj 
were  settled  and  adjudicated  by  said  decrees/'  He  fur 
ordered  a  stay  of  said  proceedings  till  further  order.  To 
order,  setting  down  said  case  for  trial,  etc.,  said  Wi 
Brady,  administrator,  etc.,  by  his  counsel,  excepted,  and 
assigns  the  same  as  error. 

When  the  case  was  called  for  trial  here,  a  motion  wasi 
to  dismiss  the  same,  because  said  order  was  interlocutory, 
therefore,  the  cause  was  prematurely  brought  here. 

B.  Hill  for  plaintiff  in  error. 

Cobb  &  Jackson,  S.  C.  Elam,  for  defendant  in  erroi 

Warner,  J. 

The  complainants  in  the  Court  below  made  a  motio 
have  the  cause  set  down  for  trial,  which  motion  was  resi 
on  the  ground  tliat  the  claims  of  the  complainants  ia 
bill,  had  been  adjudicated  by  a  former  decree  of  the  0 
in  a  cause  in  which  the  complainants,  with  others,  were 
ties.  The  Court,  upon  the  inspection  of  the  record,  no 
ing  satisfied  that  the  claim  of  the  complainants  had 
finally  adjudicated  by  that  former  decree,  ordered  the  can 
be  set  down  for  a  hearing,  to  ascertain  thai  fact,  which  ( 
•of  the  Court  was  excepted  to,  and  brought  up  to  this  ( 
for  review. 

A  motion  is  now  made  to  dismiss  the  writ  of  erroi 
the  ground  that  the  order  of  the  Court  below,  whick 
excepted  to,  is  not  such  a  final  disposition  of  the  cau 
will  entitle  him  to  bring  up  that  decision  to  this  C 
upon  a  bill  of  exceptions  thereto,  under  the  4191st  sc 
of  the  Code.  That  section  of  the  Code  declares  thi 
cause  shall  be  carried  to  the  Supreme  Court,  upon 
bill  of  exceptions,  so  long  as  the  same  is  pending  i 
Court  below;  unless  the  decision,  or  judgment  compl 
of,  if  it  had  been  rendered  as  claimed  by  the  plaini 
error,  would  have  been  a  final  disposition  of  the  cause 
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T  party  may,  at  any  stage  of  the  cause,  file  his  exceptions^ 
\  the  same  certified^  and  entered  of  record  until  the  final 
ination  thereof,  in  the  manner  as  provided  by  that  sec- 
The  cause  is  aiill  pending  in  the  Court  below,  accord- 
x>  the  express  order  of  the  Court,  to  which,  exception 
ken.  The  order  setting  the  cause  down  for  trial,  was 
Aich  a  final  disposiiion  of  it  as  is  contemplated  by  the 
^,  and,  in  our  judgment,  was  prematurely  brouglit  here. 
;t  the  writ  of  error  be  dismissed. 


ID  &  Coker,  plaintiffs  in  error,  vs.  H.  R.  Johnson  & 
Co.  d  aLy  defendants  in  error. 

.  contract  between  a  factor  or  commission  merchant  and  a  planter, 
mating  a  lien  upon  the  crop  of  the  latter,  for  provisions  furnished  to 
ake  it,  is  not  required,  by  the  Act  of  15th  of  December,  1866,  to  be 
i  writing.  The  lien  is  a  good  one,  between  the  parties  and  their 
gents  and  purchasers,  with  notice,  though  it  be  only  in  parol. 
k  bill  filed  by  the  factor,  and  sanctioned,  granting  a  ne  exeat  against 
oe  charged  to  have  a  portion  of  the  crop  in  possession,  as  a^ent  of  the 
ilaDter,  and  requiring  him  to  produce  the  same,  that  it  may  be  sub- 
eeted  to  the  lien,  ought  not  to  be  discharged  on  the  coming  in  of  the 
Atwer,  not  denying  the  plaintiffs*  equity,  except  on  information  and 
telief,  even  though  supported  by  an  affidavit,  setting  up  title  in  the 
tfisDt  to  the  crop,  especially  when  the  affidavit  does  not  deny  notice 
if  the  lien. 

Decided  by  Jahks  M.  Clark.    Cliambers.    Sumter  Coun- 
September,  1868. 

Ilie  case  made  by  the  bill  is  as  follows :  Berry  Byrd  & 
^Hfiaxa  Coker,  partners  and  commission  merchants,  in  Daw- 
»rgia,  under  the  style  of  Byrd  &  Coker,  on  the  1 5th 
I,  1867,  entered  into  a  special  contract  with  John  C, 
^fi  Stewart  county,  Georgia,  under  the  Act  of  the  Gen- 
ibly  of  Georgia,  approved  15th  of  December,  1866, 
to  him  provisions  to  enable  him  to  make  a  crop  on 
>n,  in  said  Stewart  county,  i.  e.,  they  agreed  to 
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furnish  him  bacon  at  thirty  cents  per  pound,  and  corn  at 
$2  75  per  bushel,  and  said  Byrd  agreed  to  give  them  there- 
for a  lien,  under  said  Act,  upon  his  crop. 

Under  this  agreement,  they  furnished  him  with  eighteen 
hundred  and  fifty-one  pounds  of  bacon,  and  one  hundredtnd 
sixty  and  two-thirds  bushels  of  corn ;  furnishing  it  at  different 
times,  during  1867.  (Of  this  bacon,  four  hundred  and  twen- 
ty-five pounds  was  delivered  to  Wesley  Byrd,  son  of  said 
John  Byrd,  and  for  it,  Wesley  paid  Byrd  &  Coker.)  John 
C.  Byrd  made  his  crop,  which  he  could  not  have  made  with- 
out said  advances.  On  the  7th  of  January,  1868,  he  carried 
four  bales  of  cotton,  of  said  crop,  to  the  warehouse  of  H.  B. 
Johnson  &  Co.,  Americus,  Georgia,  who  still  had  possession 
and  control  of  the  same.  Complainants  were  advised  that 
said  John  Byrd  or  H.  R.  Johnson  &  Co.,  sold  said  cotton  to 
Adolphus  S.  Kendrick,  of  said  county.  H.  R.  Johnson  A 
Co.  refused  to  point  out  said  cotton,  or  to  allow  an  examina- 
tion of  their  books,  so  that  the  sheriff  might  levy  on  the 
same,  for  complainants.  Therefore,  complainants  feared 
that  said  Kendrick  would  remove  said  cotton  out  of  this 
State,  and  they  believed  that  H.  R.  Johnson  &  Co.  were 
about  to  remove  it,  and  thereby  defeat  said  lien. 

TJiey  praye<l  that  said  Kendrick  and  the  members  of  the 
firm  of  H.  R.  Johnson  &  Co.,  (Henry  Johnson  and  Thos. 
Harrold,)  be  arrested  and  required  to  give  bond  andsecari^ 
not  to  remove  the  cotton  out  of  this  State,  or  to  have  the 
same  forthcoming  to  answer  the  decree  in  this  case;  that  svlh 
paena  issue  to  Kendrick  Johnson  and  Harrold,  requiring 
them  to  answer  whether  the  cotton  is  in  the  warehouse, 
whether  it  was  sold  to  Kendrick,  and  when,  and  for  what, 
etc.,  and  for  general  relief. 

Judge  Vason,  then  presiding  in  said  county,  passed  an 
order  requiring  bond  and  security  from  said  defendants,  (in 
the  sum  of  $1,000,)  not  to  remove  the  cotton  from  said 
warehouse,  nor  from  the  jurisdiction  of  the  Court,  etc. 

Kendrick  answered  the  bill,  saying  simply,  that  his  pu^ 
chase  was  bonafide,  and  that  he  knew  nothing  of  the  claim 
set  up  by  complainants. 
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The  other  defendants  afterwards  answered,  (demurring 
rein,  because  said  John  C.  Byrd  was  not  made  a  party  de- 
dant  to  said  bill.)  Henry  R.  Johnson  answered  that  there 
I  DO  such  firm  as  H.  R.  Johnson  &  Co.,  nor  any  firm  corn- 
ed of  himself  and  said  Harrold  :  He  denied  all  knowl- 
e  of  any  such  lien  as  complainants  claimed,  or  of  any  such 
ances  made  by  them ;  said  that  John  Byrd,  on  the  8th 
Fanuary,  1868,  brought  to  the  warehouse  of  Harrold, 
nson  &  Co.,  (composed  of  said  Johnson  and  Harrold,  and 
B.  Harrold,)  in  Americu?,  four  bales  of  cotton,  represent- 
that  they  were  the  property  of  James  W.  Harris,  of 
bster  county^  Greorgia,  and  requested  them  to  sell  the  same 
pay  the  proceeds  to  him,  for  Harris,  as  he  was  acting  as 
nt  for  Harris ;  that  he,  Johnson,  being  busy,  requested 
I  N.  B.  Harrold  to  sell  it:  he  did  sell  it,  and  paid  the  pro- 
is  to  John  Byrd,  for  said  Harris ;  but  afler  this  litigation 
le,  they  paid  the  money  back  to  Kendrick,  and  kept  the 
rni ;  this  they  did  after  they  had  refused  to  point  out  the 
on  to  the  sheriff.  He  further  set  up  that  Coker  met  John 
Byrd  when  he  was  bringing  said  cotton  to  Americus,  and 
gave  no  notice  to  those  who  might  purchase,  of  any  lien 
reon;  that  on  the  2d  of  January,  1868,  John  C.  Byrd 
I  brought  five  bales  of  cotton  to  said  warehouse,  which 
i  sold  and  shipped  off  on  the  6th  of  January,  1 868 ; 
t  no  such  lien  was  recorded  in  Stewart  county,  and  that 
"d  denies  that  complainants  have,  or  ever  had,  any  such 
I,  and  he  and  Harris  both,  affirm  that  said  four  bales  of 
xm  belonged  to  said  Harris. 

\ir  these  reasons,  he  did  not  believe  there  was  any  such 
,  and  if  there  was,  it  should  not  affect  the  defendants, 
lie  separate  answer  of  the  Harrolds  was  substantially 
pme  as  that  of  Johnson. 

|rj  obtained  from  said  Harris  his  affidavit,  stating  that 
was  "the  individual  property  of  deponent,  and  not 
of  said  John  C.  Byrd,  and  that  »aid  cotton  was, 
from  any  lien  in  favor  of  said  Byrd  &  Coker, 
party  or  parties  whatsoever,  and  that  the  only 
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possession  or  control  which  said  John  C.  Byrd  had  of  tin 
said  cotton,  was  as  the  agent  of  this  deponent." 

Upon  these  answers,  and  this  affidavit,  Judge  Clark,  opoa 
motion  of  defendants,  set  aside  said  order,  and  that  is  as- 
signed as  error. 

W.  A.  Hawkins  for  plaintiffs  in  error. 

GooDE  AND  Carter  for  defendants  in  error. 

McCay,  J. 

1.  The  first  section  of  the  Act  of  15th  December,  1868j 
which  enacts  that  landlords  may  have  a  lien,  etc.,  does  require 
that  it  shall  be  by  '*  special  contract  in  writing."  But  the 
second  section,  which  relates  to  factora  and  merchants,  only 
says  that  the  lien  may  be  upon  such  terras  as  may  be  agreed 
upon  between  the  parties.  Why  this  difference  should  be 
made,  we  confess  we  do  not  see.  Such,  however,  is  cleariy 
the  will  of  the  Legislature  as  deduced  from  its  words. 

2.  Upon  the  demurrer,  the  facts  of  the  bill  are  admitted, 
and  this  bill  clearly  charges  the  agreement,  the  furnishing  ol 
the  supplies,  the  making  of  the  cotton,  and  that  fourbaleaof 
it,  or  its  proceeds,  are  in  the  hands  of  H.  R.  Johnson  &OtW| 
the  agents  of  the  planter.  If  the  lien  is  good  at  all,  it  is 
good  against  the  maker  of  it,  and  his  agents  and  purchasGSi 
with  notice.  The  demurrer,  then,  ought  to  have  been  ove^ 
ruled. 

Ordinarily  this  Court  will  hesitate  greatly  before  it  will 
interfere  with  an  order  of  a  judge  dissolving  awtemporarf 
injunction.  In  this  case,  however,  the  dissolution  is  in  W 
a  total  denial  of  the  complainants'  rights.  If  this  writ  tf 
discharged,  he  is,  according  to  his  bill,  remediless.  We  do 
not  think,  therefore,  that,  under  the  answer  and  affidavit,  the 
writ  ought  to  have  been  discharged.  The  affidavit  did  nol 
pretend  that  Harris  was  not  fully  aware  of  the  complainants 
lien,  whilst  the  answer  stated  nothing  material  which  wi* 
responsive  to  the  bill,  except  upon  mere  hearsay  and  bdirf 
We  think  the  case  ought  to  be  held  for  trial,  when  thep»^ 
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tics  can  be  fully  heard,  and  tlieir  rights  be  determined  by  a 

There  may  arise,  on  the  trial,  a  very  interesting  question 
under  this  statute.     The  statute  provides  that  the  liens  there- 
-  in  provided  for  shall  be  enforced  in  the  same  way  and  man- 
na that  liens  are  now  enforced  against  steamboats  in  this 
State.    It  has  been  contended  that  this  gives  to  the  factor  a 
,  prferred  lien;  that  like  the  lien  of  steamboat  employers,  it 
ji  isof  "the  highest  dignity."     We  make  no  decision,  at  present, 
^  upon  this  point.     This  case,  in  its  present  aspect,  does  not 
n^uire  it,  and  the  question  is  one  of  great  importance.    When 
\  it  is  properly  made,  will  be  time  enough  to  decide  it. 
Jadgment  reversed. 


[  Zeka  Thomas,  plaintiff  in  error,  vs.  The  State,  defendant 

in  error. 

[  Tke  bill  of  indictment  contained  but  one  count,  which  was  for  murder. 
Tke  jury  returned  a  verdict  of  guilty  of  "involuntary  manslaughter/' 
viiich  was  received  by  the  Court,  and  the  jury  discharged.  A  motion 
VII  made  in  arrest  of  judgment,  on  the  ground  that  there  are  two 
gndes  of  involuntary  manslaughter,  one  punishable  as  a  felony,  the 
otlier  by  less  punishment. 
AU,  that  the  motion  should  have  been  sustained  by  the  Court. 

Harder.  Motion  in  arrest  of  judgment.  Decided  by 
James  B^  Clabk.  Sumter  Superior  Court.  September 
term,  1868. 

Zena  Thomas,  a  negro,  was  indicted  and  tried  for  murder, 

the  verdict  was  "  we,  the  jury,  find  the  defendant  guilty 

iavolantary  manslaughter.'^ 

moUon  was  made  to  arrest  the  judgment  "upon  the 

that  said  verdict  was  not  according  to  law,  and  not 

by  the  pleadings  in  said  case,"  in  that  it  did  not  define 

iJie  killing  "  was  in  the  commission  of  an  unlaw- 

m  lawful  act.'' 
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The  Court  refused  to  arrest  the  judgment,  and  this  refiiol 
is  assigned  as  error. 

M.  Calloway,  W.  A.  Hawkins,  for  plaintiff  in  eirofe 
cited  sections  4262, 3529,  3530  and  3531,  of  the  Code.  Ner 
Constitution,  Art.  Ist^  Sec.  8.  Davis  vs.  the  StcUe,  22d  GfL 
R.,  102. 

W.  B.  Grimes,  Sol.  Gen.,  by  Parker^  (Sol.  Gen.  of 
Pataula  Circuit,)  for  The  State,  cited  Bulloch  vs.  The  StaU, 
10th  Geo.  R.,  47  ;  Hosldns  vs.  The  State,  llth  Geo.  iJ.,84 
and  Long  vs.  The  State,  12th  Geo.  /?.,  293. 

Brown,  C.  J. 

Was  the  Court  riglit  in  refusing  to  sustain  the  motion  Id 
arrest  of  judgment  in  this  case?     We  think  not.     Involuft-, 
tary  manslaughter  is  thus  defined  in  the  Revised  Code,8efr 
tions  4261,  4263  :     *^  Involuntary  manslaughter  shall  consi* 
in  the  killing  of  a  human  being  without  any  intention  to  4>  5 
so,  but  in  the  commission  of  an  unlawful  act,  or  a  lawful «i  'j 
which  probably  might  produce  such  a  consequence  in  ao  ^ 
unlawful  manner.     Provided,  always,  that  when  such  inv(J- '- 
untary  killing  shall  happen  in  the  commission  of  an  unlawful  J 
act,  which,  in  its  consequences,  naturally  tends  to  destroy  the  ^ 
life  of  a  human  being,  or  is  committed  in  the  prosecution  rf  ' 
a  riotous  intent,  or  of  a  crime  punishable  by  death  or  con-  ^ 
finement  in  the  penitentiary,  the  offence  shall  be  deemed  anfl 
adjudged  to  be  murder." 

Involuntary  manslaughter  is  in  the    commission  or  ptf*  ^: 
formance  of  a  lawful  act,  where  there  has  not  been  observea 
necessary  discretion  and  caution. 

The  first  grade  is  punished  as  a  felony.  The  second  by  » 
less  punishment.  The  verdict  had  been  received  by  the  Conrt, 
and  the  jury  discharged  from  the  consideration  of  the  case. 
Of  which  of  these  grades  of  involuntary  manslaughter  did 
the  verdict  find  the  defendant  guilty?  It  is  impossible  to 
tell.    How,  then,  could  a  legal  judgment  be  rendered  apoa 
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»  finding?     We  think  the  decision  of  this  Court  in  the 
je  of  Davis  vs.  The  Stale,  22  Ga.,  101,  lays  down  the  prin- 
;>le  which  most  control  this  case. 
Judgment  reversed. 


SrEPHEN  B.  KiMBBOUOH,  plaintiff  in  error,  vs,  John  R. 

Worrill,  defendant  in  error. 

iHiere  A  bargaiaed  to  B  certain  slaves,  which  at  the  time  were  ranaway, 
and  B  paid  to  A  the  price  agreed  upon,  and  it  was  agreed,  at  the  time, 
between  the  parties,  that  if  B  did  not,  by  a  certain  fixed  time,  get 
possession  of  the  slaves,  A  should  repay  the  money. 

Bdd:  That  this  was  only  a  conditional  sale,  and  if  B  failed  to  get  the 
negroes,  there  was  no  sale,  and  A  holds  the  money  for  B's  use,  and  B 
may  recover  it,  and  it  is  not  a  debt,  the  consideration  of  which  is  a 
lUve  or  slaves. 

Jarisdiction.     Motion  to  dismiss.     Decided  by  Judge  J. 
M.  Clark.    Sumter  Superior  Court.     October  Term,  1868. 

Eimbrough  brought  complaint,  in  March,   1866,  against 
John  R.  Worrill,  upon  the  following  writing : 

"Georgia,  Sumter  Coukty, 

**  March  14th,  1868. 
"RecM  of  S.  B.  Kimbrough  eight  thousand  dollars,  in  full  of  the 
parchase  money  of  two  certain  negroes,  to- wit :  Cornelius,  a  man  about 
tamty-foor  years  of  age,  black,  Adeline,  a  woman  about  twenty-nine 
lU  of  age,  dark,  copper-color,  which  said  negroes  I  hereby  warrant 
Unnd  and  healthy  in  mind  and  body,  and  slaves  for  life,  said  negroes 
wktg  now  runaway.  I  also  warrant  their  recovery  in  six  months  from 
pto;  if  not  recovered  within  said  six  months,  then,  in  that  case,  I  am  to 
phld  said  amount,  in  the  new  issue  of  Confederate  notes,  to  be  made 
l|wtke  Ist  day  of  April  next,  and  pay  interest  thereon  till  the  first  day 
next.  JOHN  R.  WORRILL. 

N.  C.  Alston.'* 

defendant  moved  to  dismiss  said  cause  upon  the  ground 

was  a  suit  for  a  debt  the  consideration  of  which 

The  Court  did  dismiss  it,  and  that  is  assigned 
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W.  A.  Hawkins,  for  plaintiff  in  error,  cited  the  Constil 
tion  of  1868. 

C.  T.  GooDE  and  S.  H.  Hawkins,  for  defendants  lu  error^j 
made  no  reply. 

McCay,  J. 

This  was  not  a  suit  on  a  contract,  the  "  consideratioD^ 
which  was  a  slave  or  slaves,  or  the  hire  thereof. 

The  "  consideration "  of  the  "  debt "  described  in  thb' 
declaration,  is  the  money  paid  by  Kimbrough  to  WorrilJ,  indj 
which  Worrill  was  to  pay  back  to  Kimbrough,  in  a  contiih^ 
gency  which  has  happened. 

The  words  of  the  Constitution  are:  "any  debt, the  oemitf-^ 
eration  of  which  was  a  slave  or  slaves,  or  the  hire  thereoC' 

When  the  plaintiff  failed  to  get  the  negroes,  by  the  termi 
of  the  contract,  the  money  was  to  be  repaid.  What  was  the 
consideration  of  this  agreement  to  repay  the  money?  Oa^ 
tainly  not  the  negroes.  The  consideration  plainly  was  tk 
money  which  Kimbrough  had  paid. 

This  was,  in  fact,  but  a  conditional  sale,  and  when  the  con- 
dition precedent — the  recovery  of  the  negroes — failed  to  be 
performed,  Worrill  owed  the  money,  not  in  "consideration 
of  the  negroes,  but  of  the  money  paid,  and  he  held  tiiet 
money  for  Kimbrough's  use.  Masters  vs.  Marriat,  3d  I^ 
vintz. 

The  contract  may  be  epitomized  thus :     "  In  consideration 

that  John  R.  Worrill  has  paid  me  this  day  dollar^ 

I  agree  to  repay  him  the  same,  after  six  months,  if  by  that 
time  I  have  not  succeeded  in  recovering  certain  run-away 
slaves  which  he  has  this  day  sold  to  me. 

Judgment  reversed.  • 
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'HEX  S.  BooNEy   plaintiff  in  error,  va,  Wm.  Sirrine, 

adm'r,  defendant  in  error. 

vo  pardcs  rented  a  store- house  for  one  year,  from  24th  November, 
ST,  the  rent  to  be  paid  quarterly,  and  soon  after  dissolved  the  part- 
rship,  and  one  of  them  continued  the  business  on  his  own  account 
r  a  time  and  died.  His  administrator  obtained  an  order  from  the 
Dort  of  Ordinary,  authorizing  him  to  continue  the  business  for  the 
ilance  of  the  year,  for  the  benefit  of  the  estate.  The  widow  applied 
»r  the  year's  support,  allowed  by  law  for  herself  and  children,  and 
le  appraisers  allowed  her  $2,700,  which  was  made  the  judgment  of 
iw  Court  of  Ordinary,  and  which  left  the  estate  insolvent.  The  other 
wrtner  was  also  insolvent.  The  landlord  filed  a  bill,  praying  an  in- 
unction against  the  administrator,  to  restrain  him  from  turning  over 
he  estate  to  the  widow,  or  otherwise  disposing  of  the  same  till  his 
lote  was  paid. 

id,  That  the  dissolution  of  the  firm  did  not  affect  the  rights  of  the 
ludlord,  as  a  tenant  can  not,  under  our  statute,  transfer  his  lease 
vidioat  the  consent  of  the  landlord;  and  the  lease,  so  far  as  the  land- 
Icffd'a  rights  were  concerned,  remained  partnership  property,  and 
ftrms  no  part  of  the  estate  of  the  deceased  partner  till  the  rent  is  paid, 
nd  that  the  landlord  is  entitled  to  his  rent  out  of  the  proceeds  of  the 
bosiness  done  in  the  house,  or  the  stock  in  trade,  for  the  time  the 
•dmiDistrator  used  the  premises,  before  the  estate  is  turned  over  to 
tbe  widow  of  the  deceased. 

Equity.  Injunction.  WidoVs  year's  support.  Decided 
f  Judge  J.  M.  Clark.  Sumter  Superior  Court.  Septem- 
BrTerm,  1868. 

Mayo,  on  the  25th  of  November,  1867,  rented  a  store- 
Mn  to  Nunn  &  Baily,  for  one  year,  at  $570  00,  payable 
iirterly,  and  accordingly,  took  their  four  rent  notes,  payable 
tjiiDBelf  or  bearer.  They  were  partners  as  booksellers,  etc. 
Illi  afterwards,  Baily  retired  from  the  firm,  leaving  Nunn 
ffwuiujion  of  the  store  and  stock.  Mayo  transferred  said 
to  8.  S.  Boone,  as  collateral  security  for  a  claim  Boone 
t  him. 

died.     Sirrine  administered   upon  his  estate,  and 

ity  of  the  Ordinary,  was  carrying  on  said  business, 

ployed  a  clerk,  continued  to   occupy  the  store, 

the  stock,  etc.     Commissioners,  appointed  by  the 
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Ordinary,  had  set  apart  $2,700  00,  as  the  proper  year's  i 
port  for  Nunn's  widow  and  children,  and  the  Ordinary 
approved  the  same.  One  of  these  rent  notes  became  ( 
and  was  presented  to  Sirrine  for  payment ;  he  declined  p 
ing  it,  upon  the  ground  that  it  must  be  put  on  the  foot 
of  other  claims  against  Nunn  &  Co.  Thereapon,  Boone  i 
his  bill  in  Equity  against  Sirrine,  as  such  administrator,  i 
ting  forth  the  foregoing  facts,  and  that  Mayo's  solvency ' 
doubtful,  that  Baily  was  insolvent,  and  so  was  Nunn's  est 
and  thereupon,  prayed  that  Sirrine  should  be  enjoined  fi 
paying  to  the  widow  anything  over  $500  00,  and  note 
that,  out  of  said  stock,  until  said  rent  was  jmid^  and  thai 
be  enjoined  from  dis}K)sing  of  said  stock  to  complains 
damage.  The  claim  of  Boone,  by  his  bill,  is  put  uponi 
grounds,  viz :  his  claim  is  a  partnership  debt,  and  eho 
take  priority  over  the  private  debts  of  Nunn,  and  as  Sin 
has  used  the  store  to  sell  the  stock,  for  the  benefit  of 
estate,  the  rent  is,  properly,  a  part  of  the  necessary  expei 
of  the  administration,  and  therefore,  has  priority;  and  furtl 
that  the  year's  support  could  not  be  over  $500  00,  the  esl 
being  insolvent. 

The  Court  granted  a  temporary  injunction,  with  an  op 
to  show  cause  why  it  should  not  be  made  perpetual.  1 
answer  denied  none  of  the  facts  stated  in  the  bill.  1 
Chancellor  dissolved  the  injunction,  and  this  is  assigned 
error. 

S.  C.  Elam,  for  plaintiff  in  error,  said  this  rent  wj 
partnership  debt,  etc.  Sees.  1886-1908,  Irwin's  Code,  2 
Ga.  JR,,  374.  It  was  a  part  of  the  expenses  of  adminisi 
tion.  Irwin's  Code,  sees.  2504,  2506  ;  and  that  the  yei 
support  should  be  only  $500  00,  sec.  2530,  Irwin's  Code 

W.  A.  Hawkins  for  defendant  in  error. 
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Brown,  C.  J, 

The  store-room  was  rented  to  Nunn  &  Baily,  as  part- 
who  commenced  business  in  it  as  booksellers,  and  soon 
dissolved  partnership,  Nunn  remaining  in  the  possession 
the  room,  and  conducting  the  business,  and  Baily  retiring, 
this  dissolution  of  the  firm  affect  the  rights  of  Mayo, 
of  Boone,  his  assigeee  ?     We  think  not.     Mayo  rented  to 
[um  and  Baily,  as  a  firm,  and  accepted  them  jointly,  as  his 
taaats,  and  they  could  not,  without  his  consent,  change  the 
idatioo,  by  a  conveyance,  one  to  the  other,  so  as  to  compel 
Jbjo  to  accept  either  alone  as  his  tenant,  or  look  to  one,  or 
t>the  individual  estate  of  one,  for  the  payment  of  his  debt. 
Section  2253  of  the  Revised  Code,  declares  that  the  ten- 
nt  cannot  convey  his  usufruct  without  the  landlord's  con- 
tent, and  that  it  is  not  subject  to  levy  and  sale.     We  are 
fiitedear,  therefore,  that  the  dissolution  of  the  firm  did  not 
Ad  Boone's  right,  as  assignee  of  the  rent  notes,  to  look  to 
the  partner  in  possession  for  the  payment  of  the  rent  out  of 
tke  stock  in  trade  in  the  store,  or  the  proceeds  of  the  busi- 

After  Xunn's  death,  his  administrator,  with  the  consent  of 
tte  Ordinary,  continued  the  business  in  the  store-room,  under 
4e  rent  contract,  for  the  benefit  of  the  estate,  and  now  refuses 
to  pay  the  rent  notes  for  the  time  he  possessed  the  room,  on 
4e  ground  that  this  debt  must  be  put  on  the  footing  of  other 
iibts  against  Xunn  &  Co.  We  do  not  think  the  lease,  or  the 
*>dj  io  trade,  ceased  to  be  partnership  property,  as  against 
4e  rent  notes,  till  they  are  paid.  And  as  they  formed  no 
Pwtof  Xunn's  estate,  the  widow  had  no  right  to  take  these 
•Kbia  payment  of  the  very  liberal  allowance  (in  view  of 
Recondition  of  the  estate,)  which  had  been  given  her,  as 
y«»^8  support,  till  the  administrator  had  paid  the  rent  due, 
^  the  least,  for  the  time  he  occupied  the  store  under  the 
wderof  the  Court  of  Ordinary.  Our  opinion,  therefore,  is, 
"^the  Court  erred  in  dissolving  the  injunction. 

Judgment  reversed. 
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P.  W.  O.  Lazenby,  administratrix,  plaintifF  in  error, 
James  R.  Wilson,  defendant  in  error. 

In  cases  which  arise  under  the  Scaling  Ordinance  of  1865,  the  general 
of  this  Coart  is  not  to  disturb  the  verdicts  of  juries,  unless  the  t 
are  contrary  to  law,  or  manifestly  against  the  weight  of  the  etidt 
or  contrary  to  the  principles  of  equity,  as  regulated  by  law. 

Scaling  Ordinance.  Motion  for  new  trial.  Decided 
Judge  Gibson.  Columbia  Superior  Court.  March  Te 
1868. 

P.  W.  O.  Lazenby,  as  administratrix  of  J.  B.  M.  Laza 
sued  Wilson  upon  two  promissory  notes,  as  follows : 

"$786  00. 

"Twelve  months  afler  date  I  promise  to  pay  J.  B.  M.  Lazenhj 
bearer,  seven  hundred  and  eighty- six  dollars,  for  value  received.  0 
ber  21st,  1862.  JAS.  R.  WILSON, 

Endorsed  thus : 

"  Received  on  the  within  note  the  interest  up  to  January  Ist,  1865. 
W.  0.  Lazenby,'*  and  "Received  on  the  within  note  one  hundred 
ten  dollars,  price  paid  for  a  mule.     February  first,  eighteen  hundred 
sixty- six." 
"$170  00. 

"Twelve  months  after  date  I  promise  to  pay  J.  B.  M.  Lazenbj 

,  bearer,  one  hundred  and  seventy  dollars,  for  value  received.     Decen 

17th,  1862.  JAS.  R.  WILSON. 

Endorsed  thus : 

"  Received  on  the  within  note  the  interest  for  one  year,  eleven  do) 
and  twenty  cents.     August  10,  1865." 

The  defendant  sought  to  scale  the  notes.  At  the  trial, 
notes  being  read  in  evidence,  plaintiff  closed.  The  defend 
shewed  the  relative  value  of  gold  and  Confederate  curre 
during  the  war,  (by  introducing  the  table  of  Barber  && 

« 

brokers,)  and  shewed  that  "  no  other  currency  was  in  us< 
the  time  the  notes  were  made,  or  when  it  was  due,  but  C 
federate  currency,  and  that  contracts  generally,  made  ati 
times,  were  for  Confederate  currency,  and  such  was  the  • 
tom  of  the  country,  unless  otherwise  specifically  agreed  to 
contrary,'^  and  closed. 

The  Judge  read  to  the  jury  the  Ordinance  of  1865, 
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them,  that  if  these  notes  were  renewals  of  old  debts, 

Bjr  conld  not  reduce  them ;  that  if,  from  the  evidence,  they 

tained  that  it  was  the  intention  of  the  parties  that  the 

should  be  paid  in  Confederate  treasury  notes,  they  might 

ifor  their  value  in  gold,  either  at  the  respective  dates  of  tlie 

or  when  they  were  due,  respectively,  or  at  any  time  be- 

the  dates  and  maturity  of  the  notes,  respectively ;  that  if 

should  not  find, from  the  evidence,  tliat  it  was  the  intention 

the  parties  that  said  notes  were  to  be  paid  in  Confederate 

[tniency,  they  should  find  for  the  full  amount  of  the  notes, 

presumption  being  that  *' dollars"  in  promissory  notes 

|sans  gold  or  "  legal  tender"  currency. 

The  jury  found  for  the  plaintiflF  $520  13  and  costs.     The 

lifltifiF  moved  for  a  new  trial,  upon  the  ground  that  the  ver- 

;&twas  contrary  to  evidence,  the  principles  of  equity,  etc., 

contrary  to  the  charge  of  the  Court.     The  new  trial  was 

Rbsed,  and  this  is  assigned  as  error. 

E.  H.  Pottle,  (by  L.  Stephens,)  for  plaintiff  in  error. 

A,  R.  Wright,  (by  the  Reporter,)  for  defendant  in  error. 

Wabner,  J. 

The  error  assigned  to  the  judgment  of  the  Court  below,  is  . 
4e refusal  of  the  Court  to  grant  a  new  trial.  This  is  a  case 
rtich  comes  within  the  provisions  of  the  Ordinance  of  1865. 
Upon  looking  into  the  record,  the  questions  involved  in  the 
•oe  npon  trial  appear  to  have  been  fairly  submitted  to  the 
jwy  by  the  Court,  and  the  Court  being  satisfied  with  the 
'ttdict  rendered  in  the  case,  we  do  not  discover  anything  in 
fc  verdict  that  will  authorize  this  Court  to  control  the  dis- 
®Btion  of  the  Court  below  in  refusing  to  grant  a  new  trial, 
^general  rule  of  this  Court  is,  not  to  disturb  the  verdicts 
rf juries  in  this  class  of  cases,  unless  contrary  to  law,  or 
•mifestly  against  tlie  weight  of  the  evidence,  or  contrary  to 
"»cprinciples  of  equity  as  regulated  by  law. 

I^thc  judgment  of  the  Court  below  be  afBrmed. 
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Bank  of  Commerce,  plaintiff  in  error,  vs.  Babrett,  Cai 
TER  &  Co.,  et  al,j  defendants  in  error. 

The  fact  that  the  consideration  of  a  note  is  set  forth  on  its  face,  does  w4. 
carry  with  it  notice  of  the  failure  of  consideration,  if  it  has  failed|i 
a  person  taking  it  bonajide,  nor  is  he  ipso  facto  put  upon  inqnify,  wd 
bound  to  inquire  whether  the  consideration  has  failed. 

Assumpsit.  Motion  for  new  trial.  Decided  by  Judgjj 
Snead.     City  Court  of  Augusta.     May  Term,  1868. 

The  Bank  of  Commerce  sued  Barrett,  Carter  &  Co.,  fi 
makers,  and  T.  G.  Barrett,  as  endorser  on  a  promissoi| 
note,  in  these  words : 

"$500.  Augusta,  Ga.  Aug,  6, 1861  , 

One  hundred  and  twenty  days  after  date,  we  promise  to  pay  to  tbf 
order  of  Thomas  G.  Barrett,  five  hundred  dollars,  in  consolidation d 
National  Express  and  Transportation  Company,  value  received,  withM 
terest  after  thirty  days.  Barrett,  Carter  k  Co. 

(Endorsed)  T.  G.  Barrett.  J.  V.  H.  Allbn,  Treasarer.". 

At  the  same  time,  it  sued  said  Barrett,  as  maker,  and 
said  firm  as  endorser,  of  another  note,  in  the  same  words,  ftf 
$250,  drawn  by  him  on  the  firm,  and  endorsed  by  the  firtt 
and  said  Cashier.  By  consent,  these  cases  were  consolidatdl 
and  tried  together. 

The  defence  was,  that  the  notes  were  given  to  the  Nationil 
Esj)ress  and  Transportation  Company,  in  payment  of  instaD- 
ments  on  stock  of  said  Company,  due  from  said  Barrett,  oo 
an  agreement  to  consolidate  and  reduce  said  stock,  which  i»«* 
never  done,  and  that  plaintiff  took  them  with  notice  of  it* 
consideration  and  its  failure. 

Plain tifTs  attorney  read  in  evidence  said  notes^  and  closed 
The  defendants'  attorneys  then  offered  to  show  by  one  of  sa* 
defendants,  that  the  consideration  of  said  notes  had  fail^ 
The  testimony  was  objected  to  as  immaterial,  until  the  plai^ 
tiff  was  shown  not  to  be  a  bonajide  purchaser  before  due,  a^ 
without  notice,  etc. 

The  Court  overruled  the  objection.  By  the  same  witnessth^ 
offered  to  show  that  the  failure  to  consolidate  the  stock  of  ti^ 
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lonal  Express  and  Transportation  Company  was  a  fraud 
1  its  stockholders.     This  was  objected  to  for  the  same 
on,  and  the  objection  was  overruled.     The  witness  then 
ified  that  the  notes  sued  on  were  given  in  payment  of  a 
Mription  to  the  stock  of  the  National  Express  and  Trans- 
taition  Company,  and  with  the  understanding,  on  the  part 
the  company,  to  consolidate  and  reduce  the  amount  of 
ir  stock  from  fifty  to  twenty  shares,  and  that  this  under- 
dng,  on  the  part  of  the  company,  was  never  carried  out. 
The  evidence  being  closed,  the  plaintiff's  attorneys  request- 
the  Court  to  charge  the  jury:     1st.  "If  the  maker  of 
gotiable  paper  relies  on  the  failure  of  consideration  for 
tteh  the  paper  was  given,  as  a  defence  against  a  bona  fide 
Her  before  maturity,  he  must  show,  not  only  that  the  con- 
ktation  had  failed,  but  that  the  holder  had  knowledge  of 
t  &ilure  at  the  time  when  he  received  the  paper."     2d, 
Ikt  Dothing  was  good  as  a  defence  against  negotiable  paper, 
I  the  hands  of  a  bona  fide  purchaser  before  due,  except 
BDoral  consideration,  gambling,  non  est  factum j  or  fraud  in 
li  pocarement,  wTiich  fraud  murst  be  practiced  by  the  holder 
ijl^mmng  the  noteJ'     3d,  that  "value  received  "  in  nego- 
nble  paper,  imported  that  value  has  been  received  by  the 
■ikers. 
The  defendants*  attorneys  requested  him  to  charge  the  jury, 
fct  the  form  of  the  notes  sued  on  was  sufficient  to  put  the 
l^Dtiff  on  its  guard  in-  taking  them,  and  that  he  took  them 
*lu8  0WQrisk. 
Tke  Judge  gave  the  first  request  by  plaintiff's  attorneys, 
«4this  addition  :     "  But,  in  a  case  like  this,  when  the  con- 
dition is  set  out  in   the  note,  it  behooves  the  taker  to 
*pire  whether  or  not  the  consideration  had  failed,  and  if, 
•to,  the  consideration  had  failed,  the  defence  is  good,  even 
■Wgh  the  taker  did  not  know  of  such  failure."     He  gave 
«« second  request,  except  the  words  in  italics.     He  gave  the 
*W,  with  this  qualification  :     "Such  is  the  usual  effect  of 
fe  words  *  value  received,'  but  in  a  case  of  this  sort  you 

^1  give  the  words  the  import  which  you  think  they  ought 
to  have.'' 
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He  charged,  as  requested  by  defendants'  attorneys, 
further,  that  if  it  was  provep  that  the  consideration  of 
notes  had  failed,  or  that  they  were  procured  by  fraud^ 
plaintiff  could  not  recover  ;  and  further,  that  it  was  fort! 
to  determine  "  whether  the  words  of  the  not^s  were  no 
to  the  plaintiff,  and  if  they  were,  plaintiff  could  not  recovi 

After  the  jury  had  retired,  they  returned  into  Court 
further  instructions.  The  Judge  then  said,  "the  Court  chai 
you  that  the  words  used  in  expressing  the  consideration  y 
sufficient  to  put  the  holder  on  inquiry ;"  and  when  asked 
a  juryman,  "  Then  the  jury  are  to  inquire  whether 
words  used  were  or  not  sufficient  notice?"  he  answered, 
again  charge  you  that,  in  my  opinion,  the  words  were  si 
eient  notice  to  put  them  upon  inquiry." 

The  verdict  was  for  the  defendant.  A  new  trial  was  mo 
for  by  plaintiff,  on  the  ground  that  the  Court  erred  in  o^ 
ruling  the  objections  to  defendants'  testimony ;  in  quali^ 
the  first  and  third  requests  to  charge,  as  he  did  ;  in  refuf 
to  give  the  second  request;  in  charging,  as  requested 
defendants'  attorney,  and  as  he  did  in  the  balance  of  i 
charge;  and  in  his  remarks  to  the  jury  when  they  cam( 
for  further  instructions. 

This  motion  was  overruled.  Error  is  assigne<l  here  u 
each  of  said  grounds. 

Barnes  &  Cummings  for  plaintiff  in  error. 

W.  T.  Gould  for  defendant  in  error. 

McCay,  J. 

This  was  a  suit  upon  a  promissory  note.     The  note 
pressed  upon  its  face,  to  be  "  to  pay  to  the  order  of  Thoe. 
Barrett,   five  hundred  dollars,  "  i?i  coiisoUdaiion  of  Naiii 
Express  and  Transportation  Company,  value  received." 
the  trial,  the  Court  charged  the  jury  that  the  words  on 
face  of  the  note  were  notice,  to  the  party  buying  it,  ef 
consideration,  and  sufficient  to  put  him  up  on  inquiry  8 
whether  or  not  the  consideration  had  failed. 
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Tbe  bona  fide  purchaser  of  a  note  not  due,  who  has  no 
of  a  failure  of  consideration^  cannot  be  defeated  by 
a  plea.  Notice  of  the  consideration  alone,  is  nothing, 
ly  should  that  affect  him  ?  That  the  note  was  given  for 
^,  or  a  horse,  or  a  house,  is  wholly  immaterial.  How 
the  knowledge  that  a  note  was  given  for  a  horse,  be 
that  the  horse  has  proven  worthless  ?  One  can,  per- 
imagin^  a  case  in  which  the  mere  knowledge  of  the  con- 
ition  would  involve  also  the  knowledge  of  its  failure — 
ivfaen  the  failure  was  matter  of  universal  notoriety,  or  was 
by  the  party  charged,  etc.,  but  so  far  as  appears,  this 
lAOtsuch  a  cause. 

Nor  b  the  other  point  in  the  charge,  that  the  knowledge 
the  consideration  is  sufBcient  to  put  the  party  up  on 
r,  good  law.  Such  a  rule  would  largely  restrict  the 
ibility  of  commercial  paper,  and  has,  so  far  as  we 
r,  no  authority  to  support  it 
Jodgment  reversed. 


Bkj.  F.  Simms  plaintiff  in  error  vs.  Southern  Express 

Company  defendant  in  error. 

TWpoblic  Uw«  of  the  several  States  of  the  United  States  will  be  judi- 
cttlly  recognized  by  the  Courts  of  this  State,  when  published  by  au- 
ttcTi(y  of  the  respective  States ;  or  may  be  proved,  as  required  by 
Uv,  under  the  great  seal  of  the  respective  States. 

•Vb  Coart  will  not,  as  a  general  rule,  control  the  discretion  of  the 
Cosrt  below,  in  granting  a  new  trial,  unless  it  is  manifest  there  has 
^  an  abose  of  that  discretion,  either  in  violation  of  laW,  or  the  prin- 
c^es  of  eqoity,  as  regulated  by  law. 

AsBampsiL      New    trial    granted.      By    Judge    Gibson, 
fehmond  Superior  Court.     June  Term,  1868. 

Benj.  F.  Simms  averred  that  said  Company  was  a  corpo- 
'Jitioo,  and  a  common-carrier  from  New  Orleans,  Louisiana, 
^Richmond,  Virginia,  and,  as  such,  on  the  18th  of  February, 
Vol.  xxxyui — 9. 
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1862,  received  from  him,  at  New  Orleans,  to  be  deliveRcltij 
R.  H.  Hifnton,  at  Richmond,  Virginia,  ten  bales  of  wociij 
worth  $10,000,  and  undertook,  and  promised  to  delivar  w 
same  to  him,  but  failed  to  do  so,  etc. 

It  was  shown  by  plaintiff  that,  at  said  time,  he,  in  pen(%| 
did  deliver  said  wool,  5,182  pounds,  to  defendant^  as  chatgd^ 
that  it  was  marked  to  R.  H.  Ilunton,  Richmond,  Yirgimll 
that  the  defendant  undertook  to  deliver  it  to  him  at  Bkh 
mond,  (that  he  took  a  receipt  for  it  but  had  lost  it;)  thatlj 
was  then  worth  fifty  cents  per  pound,  and  at  the  trial,  ndj 
worth  from  thirty-seven  and  a  half  to  forty  cents  per  ponnfl 
in  United  States  currency.  And  plaintiff  testified  thatl 
never  reached  Richmond.  The  plaintiff  having  closed,  d^ 
fendant  showed,  by  interrogatories  of  Jno.  B.  Hunton,  (I 
date  of  which  docs  not  appear,)  that  he  is  a  brother  to 
consignee,  who  is  blind  and  helpless,  and  had  not  been  ci| 
ble  of  doing  any  business,  by  reason  of  impaired  mind, 
twelve  months  before  the  answers  were  taken ;  that  in  Mai 
1862,  he  and  this  consignee  were  connected  in  the  maooi 
ture  of  woolen  goods;  that  ho  knew  of  no  shipments  of 
from  plaintiff  to  said  witness'  factory,  in  February  or 
1862;  that  R.  H.  Hunton  sold  some  wool  to  Crenshaw^ 
Co.,  who  were  manufacturers  of  woolen  goods,  how  mi 
witness  did  not  know,  (nor  did  he  give  the  date  of  said 
that  R.  H.  Hunton  was  in  New  Orleans  in  1861  and  11 
and  was  to  buy  wool,  all  he  could,  for  their  factory,  free 
commissions. 

A  member  of  the  firm  of  Crenshaw  &  Co.  testified, 
sometime  after  the  1st  of  March,  in  1862,  at  Richmoncli  I 
bought  eight  bales  of  wool,  (eight,  he  thought) ;  he  did 
know  who  was  the  consignee,  nor  who  sold  it  to  him,  bat 
knew  that  it  was  not  an  employee  or  agent  of  defendant; 
bought  it  from  a  stranger,  either  at  the  Southern  Ex] 
Company's  office  or  at  witness'  own  office ;  he  saw  them  ati 
defendant's  office ;  he  thought  he  never  received  any 
from  said  consignee,  unless  that  was  from  him. 

They  showed  that  the  books  of  defendant  in  Richi 
were  burnt.     An  agent  of  defendant^  in  the  Richmond 
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\  to  10th  April,  1862,  testifieil  that  the  fmglit-bill,''from 
cw  Orleans  to  RichmoDd,  of  I^ebruary  — ,  1862,  bore  an 
(try  of  ten  bales,  consigned  from  New  Orleans  to  R.  H.  Hun- 
•n,  Fredericksburg,  Virginia;  the  eight  bales  which  arrived 
;Ricbmond,  were  stored  in  the  storage-room  of  the  company, 
Bcause  they  were  prevented  from  going  to  Fredericksburg, 
J  reason  of  military  movements.  Shortly  afterwards,  they 
rere  delivered  to  Crenshaw  &  Co.,  of  Richmond,  Virginia, 
(pen  whose  order,  or  by  what  authority,  he  could  not  say. 
Thejrules  of  the  company  required  him,  when  goods  could 
ot  be  forwarded,  to  notify  consignor  or  consignee,  and  hold 
bem  subject  to  order.  Witness'  recollection  was  that,  un- 
ler  the  custom,  these  goods  were  delivered  on  the  order  of 
he  consignee,  and  he  was  positive  that  he  did  not  deliver 
hem  without  proper  authority.  He  recollected  this  trans- 
ictioD,  because  it  was  unusual  for  such  bulky  freight  to  fail 
o  reach  destination,  and  because  he  required  Crenshaw  & 
3o.  to  pay  charges,  etc.,  upon  the  ten  bales,  promising  to 
iimish  the  other  two  when  they  arrived,  etc.  Upon  cross- 
Kxamination,  he  testified  that  he  quit  defendant's  cmploy- 
lient  10th  April,  1862;  that  he  knew  nothing  of  the  usual 
jtoasage  of  freight  through  the  office  ;  but  when  any  irregu- 
brity  occurred,  it  had  to  be  reported  to  him,  and  that  is  ^vhy 
kis  attention  was  called  to  this  case. 

The  defendant  further  showed  that,  at  the  date  of  said 
ihipment,  they  used,  for  freight,  but  one  kind  of  receipt^  in 
irhich  was  the  following  stipulation : 

^It  is  farther  agreed,  and  is  a  part  of  the  consideration  of  this  con- 
that  The  Sonthem  Express  Company  is  not  to  be  held  liable,  for 
property  herein  mentioned,  for  any  loss  or  damage  arising  from  the 
of  railroad,  ocean,  steam  or  river  navigation,  leakage,  fire,  or 
wnj  caase  whatever,  unless  specially  ii)Burcd  by  it,  and  so  specified 
receipt;  which  insurance  shall  constitute  the  limit  of  the  liability 
Southern  Express  Company,  in  any  event/' 

it  also  contained  a  clause,  declaring  that  they  would 
ht  liable  for  more  than  $50  00,  unless  the  value  of  the 
i.VnB  stated  in  the  receipt.    These  receipts  were  signed 
company's  agent. 
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Tlie  evidence  being  closed,  the  defendant's  attorne; 
quested  the  Court  to  charge  the  jury  that  "the  law  o^ 
place  where  the  contract  was  made,  governs  the  construe 
of  the  receipt  in  this  case,  and  that  the  terms  of  that  rec 
exempt  the  defendant  from  liability  for  more  than  $50 
and  that  plaintiff  is  bound  by  that  condition."  The  C 
refused  so  to  charge;  but  charged  that,  "  the  defendant,  b 
located  in  Georgia,  the  law  of  Georgia  controlled  the 
struction  of  the  contract.''  The  jury  found  for  the  plai 
$2,591  00,  with  interest  from  21st  March,  1866.  (The 
was  brought  20th  March,  1866.) 

Thereupon,  defendant's  attorney  moved  for  a  new  t 
upon  the  grounds  that  the  Court  erred  in  refusing  to  eh 
as  requested,  and  in  charging  as  he  did,  and  because,  ex 
as  to  the  two  missing  bales,  the  verdict  was  contrary  to 
dence,  etc.  The  Judge  ordered  tliat  there  should  be  a 
trial,  unless  plaintiflF's  attorneys  would  write  off  all  there 
ery  for  the  said  eight  bales. 

The  plaintiff  assigned  this  order  as  error,  and,  in  thes 
bill  of  exceptions,  the  defendant  assigns  as  error,  the  ref 
to  charge,  and  the  charge  as  aforesaid. 

Barnes  &  Cummings  for  plaintiff  in  error. 

W.  T.  Gould,  for  defendant  in  error,  cited  Roberts 
Riley,  15  Lou.  An.,  103,  23  U.  S.  Dig.,  76. 

Warner,  J. 

There  are  two  errors  assigned  in  this  case  to  the  judga 
of  the  Court  below.  First,  that  the  Court  erred  in 
charging  the  jury,  as  requested  by  defendant's  counsel,  a 
the  law  of  the  place  where  the  contract  was  made.  If 
law  of  the  place  where  the  contract  was  made  be  diffei 
from  the  law  of  this  State,  it  is  incumbent  on  the  party  ^ 
asserts  it,  to  shew,  by  proper  evidence,  that  difference 
applicable  to  the  contract.  This  may  be  shewn  by  prodw 
the  public  laws  of  Louisiana,  or  any  other  of  the  Un 
States,  as  published  by  authority,  or  by  a  duly  certified  ( 
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r  such  law,  properly  authenticated,  under  the  great  seal  of 
le  respective  States.  Code,  sections  3771, 3772.  There  was 
0  evidence  before  the  Court  which  would  have  authorized 
be  charge,  as  requested,  and  the  Court  did  not  err  in  refus- 
Bgit. 

Upon  looking  into  the  evidence  in  this  record,  we  find  no 
•tor  in  the  Court  below  in  granting  a  new  trial.  The  jury 
baod  a  verdict  for  the  value  of  the  ten  bales  of  wool,  with 
Irterest,  and  we  will  not  control  the  divscretion  of  the  Court 
II  granting  a  new  trial  in  this  case. 

Let  the  judgment  of  the  Court  below  be  affirmed. 


luLics  Kaufman,  plaintiff  in  error,  vs.  Myers  &  Marcus, 

defendants  in  error. 

^Hiere  a  distress- warrant,  for  rent  due  by  the  contract,  in  American  gold 
eoioy  was  taken  oat,  and  an  issue  was  made  as  to  tbe  amount  due, 
under  the  40r2th  section  of  the  Code: 

Bdd,  that  it  was  not  error  for  the  Court  below  to  charge  the  jury  in 
tccordance  with  the  law  as  detertimined  by  this  Court,  in  that  partic- 
ular case. 

Distress- warrant.    Legal  tender  notes.    Decided  by  Judge 
Snead.    City  Court  of  Augusta.     August  Terra,  1868. 

Myers  &  Marcus  sought,  by  distress-warrant,  to  collect 
fiom  Kaufman  certain  rents,  which  Kaufman  had  promised 
pay  them  "  in  American  gold  coin"  the  sum  sworn  to,  being 
8Qm  promised  "in  American  gold  coin."     Kaufman  con- 
that  he  could  discharge  his  said  promise  by  United 
legal  tender  treasury  notes,  at  their  nominal  value, 
they  were  at  a  discount  as  compared  with  American 
coin.     The  Court  below  held  that  Kaufman  could  so  dis- 
his  said  promise.    This  Court  reversed  that  judgment, 
a  new  trial.    See  Slth  Geo.  R,  601. 
the  case  went  to  trial  again,  the  plaintiffs  asked  for 
for  the  amount  of  rent  admitted  to  be  due,  in  Amer- 
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ican  gold  ooin^  plus  the  admitted  premium  on  American 
coin,  in  greenbacks.  The  defendants'  attorney  objectc 
tkis^  and  asked  tlie.  Court  to  charge  the  jury  that  a  dist 
warrant  is  an  execution^  and  can  only  issue  for  money  | 
rally;  that  though  the  contract  in  this  case  may  have 
specific,  yet,  the  plaintiffs,  having  elected  a  distress-wai 
as  their  form  of  remedy,  could  not,  in  that  form  of  pra 
ing,  recover  more  than  the  amount  expressed  therein  in 
legal  currency  of  the  country,  known  as  United  States  1 
tender  treasury  notes. 

The  Court  refused  so  to  charge,  but  charged  that  this 
having  been  carried  to  the  Supreme  Court,  and  the  dec 
of  the  City  Court  having  been  reversed,  the  judgment  ol 
Supreme  Court  should  govern  all  similar  cases,  and  waj 
special  law  of  this  case,  and  that  they  should  find  in  ace 
ance  with  said  Supreme  Court  decision ;  that  under  said 
cision,  plaintiffs  could  recover,  in  that  form  of  action, 
market  value  of  the  sum  of  money,  in  ximerican  gold  < 
which  they  claimed  to  be  due.  The  jury  found  accordii 
The  defendant's  attorney  assigns  as  error  said  charge  oi 
Court. 

Hook  &  Carr,  for  plaintiff  in  error,  said :  A  distress- 
rant  is  only  a  fi,  fa.  Cobb's  Big.,  900.  Code,  section  4 
Smith  vs,  Greea  et  al.,  34  Ga.  iJ.,  179.  Holland  vs.  Br 
15  Oa.  a.,  113.  A  fi.  fa.  can  issue  for  money  only.  S 
enbergervs.  Watts,  Am.  L.  R.  U.  S.,  1560.  It  is  enfo 
by  sale.  Code,  sections  3576,  3599.  A  fi.  fa.  for  one  i 
to  be  paid  in  another,  is  unknown  to  the  law,  and  then 
illegal.  LeCaux  vs.  Eden,  Douglass,  594;  Ashbyvs.^ 
eial.;  2  Ld.  Raymond,  944 ;  Ly ttleton,  section  108 ;  I 
229;  Wood  vs.  Brillens,  6  Allen,  516.  The  distress- 
rant  must  be  for  a  sum  certain.  Statute  Anne,  8,  c 
amendatory  of  2  W.  &  M.,  c.  5 ;  2  Geo.  R.,  11,  c.  19 ;  1 
R.  315  and  443;  Marshal  vs.  Giles,  3  Brev.  R.,  488; 
phens  U.  P.  1317  ;  Blackstone's  Com.,  111-6-14.  Dist 
warrant  does  not  lie  for  specifics.  Clark  vs.  Froley,  3  Bl 
ford  R.,  264 ;  Owens  vs.  Conner,  1  Bibb  R.,  605. 
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Basxes  a  CiTif MING,  (per  L.  Stephens^)  for  defendants 

^b  error. 

Waxneb,  J. 

TUd  wa8  a  proceeding,  under  the  Code  of  this  State,  by  a 
fares  wammt,  to  recover  the  amount  due  for  rent  of  cer- 
Ini  premifies,  payable,  by  the  terms  of  the  contract,  in  Amer- 
kngoldooio.    This  case  was  before  this  Court  at  the  last 
fcrni,when  the  judgment  of  the  Court  below  was  reversed, 
imI  a  oeif  trial  ordered,  upon  the  ground  that  the  Court 
snd  io  holding,  that  a  contract  for  the  payment  of  a  specific 
nn,  iQ  American  gold  coin,  could  be  discharged  by  the  pay- 
wot  of  the  same  nominal  sum,  in  what  is  generally  known 
■  Uoited  States  legal  tender  treasury  notes.     Upon  the  new 
Md,  in  the  Court  below,  that  Court  charged  the  jury  in 
wformity  with  the  law  as  ruled  by  this  Court  in  that  par- 
fcoUr  case.     There  was  no  error  in  the  charge  of  the  Court 
Mow  upon  that  point. 
Judgment  affirmed. 


I  Ac.  Shaffer  &  Co.,  plaintiffs  in  error,  vs.  Baker  &  Cas- 
well, defendants  in  error. 

!•  loia  affidaTit  filed  to  preyent  an  award  from  becoming  the  judgment 

<if  the  Court,  under  the  Code,  it  is  not  sufficient  to  state,  in  general 

icnifl,  that  the  award  is  the  result  of  accident,  mistake  or  fraud,  or  is 

fenenllj  illegal ;  the  affidavit  must  state  such  facts  of  fraud,  accident 

or  mistake,  or  designate  such  illegality  as  that  the  Court  may  see  that 

1  mistake,  etc,  did,  if  the  statement  be  true,  occur,  and  that  it  was 

■iterial  to  the  issue. 

i  Wken  the  issue,  in  an  arbitration,  was  the  identity  of  certain  bales  of 

cotton,  and  two  written  certificates  of  the  same  person,  a  marker  and 

vei^her,  were  introduced,  one  describing  the  cotton  as  marked  '*C'' 

■odthe  other  '^G  0*'  and  no  explanation  is  made  of  the  discrepan- 

cj,  it  was  not  mistake  or  illegality  in  the  arbitrators  to  '*  set  aside  *' 

«r  gire  no  weight  to  the  certificate. 
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Objections  to  award.  Demurrer,  Decided  by  Judge  GiB» 
SOX.  Ricliniond  Superior  Court.  July  Adjourned  Ten^  ■ 
1867.  I 

Baker  &  Caswell  was  the  name  of  two  firms^  for  con^'e- 
nience,  called  here^  the  old  and  the  new  firm.     A.  C.  Scliaifer A : 
Co.^  disagreed  with  these  firms^  concerning  the  saleof^  acccNUlk: 
and  reclamations  on,  thirty-five  bales  of  cotton^  shipped  il 
them  by  the  old  firm,  and  concerning  a  draft  drawn  by  tbea 
on  the  new  firm  for  $457  91,  which  the  new  firm  refused  ii; 
pay,  till  there  was  a  settlement  with  the  old  firm.    There- ' 
fore,  A.  C.  Schaifer  &  Ca,  and  the  firms  submitted  to  ar- 
bitration, under  the  provisions  of  our  Code,  the  followio( 
questions  :    1st.    Whether  the  cotton  sold  by  A.  C.  Sduufit 
&  Co.,  was  that  shipped  to  them  by  the  old  firm  :  2d.  Wheth- 
er the  old  firm  owed  them  for  reclamations  on  said  oottoOi 
and  if  so,  how  much ;  and  3d.    How  much  the  new  firm ' 
owed  them  upon  said  draft,  and  agreed  that  the  award  shoaU 
cover  the  whole  matter.     What  was  the  evidence  before  tht  | 
arbitrators  does  not  appear,  except  inferentially,  by  inspee-^  * 
tion  of  the  reasons  given  by  them  for  the  award.    Thqr 
found  that  the  cotton  sold  by  A.  C.  Schaifer  &  Co.,  as  ptf 
sales  rendered,  was  not  that  shipped  to  them  by  the  old  finn^ 
because  of  the  unusual  loss  of  weight,  because  the  originil 
sales,  dated  3d  March,  1866,  and  rendered  18tb  July,  1866, 
designated  the  cotton  as  marked  C,  as  did  also,  the  certificate 
of  Arnold  Brothers,  weighers,  dated  17th  July,  1866,  and  the 
certificate  of  P.  Corcoran,  dated  the  same  day ;  because  A. 
C.  Schaifer  &  Co.,  on  the  5th  of  December,  1866,  wrote  the 
old  firm :  "The  cotton  is  marked  *G'  and  is  so  plain  yoacan 
recognize  your  identical  mark  on  the  bales ;"  whereas,  the 
original  bill-of-lading  and  invoice>sent  by  the  old  firm  to  A. 
C.  Schaifer  &  Co.,  showed  that  the  mark  was  "C  O,"  an* 
on  the  14th  of  March,  1867,  M.  B.  Arnold,  weigher,  certifiel 
that  the  mark  was  "C  O.^     They  then  said  because  of  this 
conflict  they  rejected  this  last  named  certificate^  as  also,  cXfi 
by  P.  Corcoran,  mender  and  picker,  dated  13th  March,  1867r 
(what  this  was  does  not  appear.)    They  further  found  thi* 
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C  SAaifer  &  Co.,  owed  the  old  firm  $609  48,  tliat  the 
*jef  firm  owed  said  draft,  which  should  be  counted  as  a  set 
d,  aod  that  A.  C.  Schaifer  &  Co.  should  pay  the  old  firm 
tie  difference,  in  full  settlement  of  the  matters  in  dispute. 

When  this  award  was  entered  upon  the  minutes  of  said 
Owrt,  A.  C.  Schaifer  &  Co.  objected  to  its  being  made  the 
jiigment  of  the  Court,  upon  the  following  grounds :  Ist. 
pBecaose  the  arbitrators  allowed  an  apparent  conflict  in  the 
fcitimony  of  some  of  the  witnesses,  as  to  the  mark,  to  make 
flem  discard  their  evidence  altogether,  and  upon  this  ground 
frincipallj,  made  said  award,  when  the  evidence,  taken  as  a 
rtole,  8hoA?ed  that  it  was  the  same  cotton  :  2d.  Because  the 
iwird  was  the  result  of  a  mistake  of  the  evidence  and  its  li- 
{itimate  force  and  bearings :  And  3d.  Because  the  award 
us  eontrarj  to  the  law  and  evidence. 

The  attorney  for  Baker  &  Caswell  demurred  to  said  ob- 
JMlioQS,  upon  the  ground  that  they  were  not  such  as  were  al- 
lied by  the  statute.  The  Court  sustained  the  demurrer, 
■d  allowed  the  award  made  the  judgment  of  the  Court. 
Of  this  the  attorneys  of  A.  C.  Schaifer  &  Co.,  are  here  com- 
phiiuDg. 

Hook  and  Carr,  for  plaintiffs  in  error,  cited  the  Code, 
&e.  4183-4-5.     KiJig  vs.  Armstrong,  2oth   Ga.  jB.,  264. 
Ga.  i2.,  495. 

F.  H.  Miller,  W.  Hope  Hull,  for  defendants  in  error, 
Billings  on  Awards,  s.  p.  60,  61,  63. 

McCay,  J. 

Section  4184  of  Irwin's  Code,  taken  in  connection  with 
^on  4183,  provides,  that  when  an  award  has  been  made, 
wherof  the  parties  may  prevent  its  becoming  the  judgment 
rf the  Superior  Court,  by  "pleading"  under  oath,  that  it  is 
i^ remit  of  accident,  or  mistake,  or  fraud,  of  some  one  or 
*B  of  the  arbitrators  or  parties,  or  is  otherwise  illegal.     Sec- 
two  3400  of  the  Code  provides,  that  all  "  pleas  "  shall  plainly 
nd  distinctly  set  forth  the  defence.    Section  4185,  provid- 
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ing  for  the  trial  of  such  issues  as  this^  contemplates  that  tk^ 
shall  be  "specifications"  of  the  accident^  fraud,  etc  U 
these  sections,  it  is  plain  that  it  was  the  intent  of  the  Leg'i 
laturc  to  provide  for  some  more,  precise  issue  than  a  mei 
general  charge  of  "  fraud,  accident,  mistake,  or  illegalitj/' 

How  can  it  appear  that  the  award  is  the  result  of  the  milH 
take,  unless  the  facts  are  set  forth  ?  There  may  have  beeoj 
mistake  which  was  altogether  immaterial,  and  the  same  of  M|; 
accident  or  a  fraud.  Nothing  is  better  settled  than  tli# 
Courts  will  not  undertake  to  investigate  mere  general  state-, 
ments  of  this  character.  There  must  be  a  statement  of  faot^ 
a  setting  forth  of  the  circumstances,  so  that  the  Court  can 
say,  that  if  the  facts  are  true,  the  mistake  did  occur,  and  wii 
material.  The  affidavit  must  be  such  as  that,  if  the  otto 
party  should  not  deny  it,  the  Court  can  intelligently  pro- 
nounce that  the  award  was  the  result  of  the  fraud,  accident 
"or  mistake  charged. 

Men  differ  so  much  about  such  things  that  there  is  hardly 
a  case  in  which  the  losing  party  would  not  be  ready  to  nub 
such  general  statements. 

An  award  is  the  judgment  of  men  chosen  by  the  partid^ 
and  their  judgment  ought  not,  except  for  good  reasons,  tl 
fail  to  be  final.  The  law  favors  arbitrations,  and  to  allow  the 
judgment  to  be  arrested,  and  the  matter  re-investigated  hft 
jury,  on  such  loose  charges,  would  be  to  fritter  awayth 
arbitration  law  entirely. 

We  are  inclined  to  think  that  a  finding  strongly  and  deci- 
dedly against  the  evidence  would  be  "illegal,"  but  the  fifitt 
must  be  set  forth,  so  that  the  Court  may  see  that  the  chiXp 
is  true. 

2.  In  this  case  the  substance  of  the  facts  stated  is  simply 
that,  to  a  certain  portion  of  the  evidence  the  arbitrators  did 
not  give  as  much  weight  as  the  losing  party  thinks  tlMjf 
ought  to  have  done.  The  w4iole  is  not  set  forth,  and  we  an 
unable  to  say  that  the  award  was  the  result  of  that. 

We  think  that  the  statement  in  the  award,  that  the  arU 
trators  "  set  aside ''  certain  certificates,  does  not  mean  tbi 
they  ruled  them  out,  but  that  in  consequence  of  their  bdo 
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infradictoiy  to  other  statements  made  by  the  same  ])artie8, 
fcejrgave  them  little  weight,  and  we  agree  with  them.  Yet, 
r  we  did  not,  we  do  not  think  that,  for  that  reason,  the  effect 
tibe  award  shoald  be  held  as  nothing.  It  is  not  a  mere 
Ikrence  in  the  judgment  the  Court  may  have  upon  the 
ii,  that  would  constitute  ^'  mistake  or  illegality.^'  It  must 
8Dch  an  error,  in  judgment,  as  to  shock  one  of  proper 
Ipnent — be  strongly  and  decidedly  against  the  evidence, 
rndgment  affirmed. 


or  D.  A.  Murphy,  plaintiff*  in  error,  vs.  Joseph  Crew, 

et  al,  defendants  in  error. 

1  pbdntiff  and  defendants  in  error  had  issued  attachments  against 
»eph  A.  Crew,  and  each  had  served  J.  Sibly  &  Sons  with  summons 
'  {[arnishment.  The  garnishment  in  favor  of  Bruce  &  Co.  was  first 
ired.  Brace  &  Co.,  after  Murphy  had  obtained  judgment  on  his 
tachment,  dismissed  their  attachment  in  vacation.  At  the  next  term 
:  the  Court,  thej  were  permitted,  with  the  consent  of  the  defendant 
1  attachment,  to  reinstate  their  case : 

ij  that  they  lost  their  priority  over  Murphy  by  dismissing  the  attach- 
lent,  and  that  they  could  not  regain  it  by  reinstating  thefr  case. 

ittachment.  Priority  of  liens.  Decided  by  Judge  Gib- 
I    Richmond  Superior  Court.     June  Term,  1868. 

B.  M.  Brace  &  Co.  sued  out  an  attachment  against  Crew, 
Fliad  garnishment  served  on  Josiah  Sibley  &  Sons.  After- 
tdi,  Murphy,  also,  sued  out  attachment  against  Crews,  and 
Igamishment  served  on  said  garnishees.  Murpliy  obtained 
IpBent  against  Crews,  in  June,  1867,  for  $131  88,  and 
ImL  The  garnishees  answered  that  they  owed  Crews 
97;  stated  that  E.  M.  Bruce  &  Co.  had,  also,  previous- 
them  with  garnishment,  and  prayed  the  protection 
irt. 

6th  of  June,  1868,  the  attachment  of  E.  M.  Bruce 

by  their  attorney,  dismissed,  there  never  having 

upon  it.     Afterwards,  the  attorney  of  E.  M. 
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Bruce  &  Co.  moved  to  reinstate  their  attachment.  Crewk 
attorney  was  willing  to  this,  hut  Murphy's  objected,  ant 
moved  the  Court  to  allow  him  to  enter  a  judgment  agaioit: 
the  garnishees  for  the  amount  of  his  judgment. 

The  Court  ordered  the  attachment  of  E.  M.  Bruce  ACoi'; 
reinstated,  and  refused  to  allow  Murphy  to  enter  said  ju^^ 
meut.  Why  E.  M.  Bruce  &  Co. 's  attachment  was  dismiflBedj; 
what  was  the  amount  claimed  therein,  and  upon  whatgroaoi: 
it  was  reinstated,  do  not  appear.  3 

Attorney  for  Murphy  assigns  for  error  the  reinstating rf=-^ 
said  attachment,  and  the  refusol  to  allow  him  to  enter  judf '; 
ment  as  prayed  for. 

H.  W.  HiLLiARD  for  plaintiff  in  error. 

W.  T.  Goui.D,  Johnson  &  Montgomery,  for  defendanti 
in  error. 

# 

Brown,  C.  J. 

Tlie  single  question  presented  by  this  record  is,  whether 
E.  M.  Bruce  &  Co.,  who  lost  the  priority  which  they  iai 
obtained  over  Murphy  by  the  first  service  of  their  att4ick- 
raent,  by  serving  Josiah  Sibly  &  Sons  with  summons  of  gtf- 
nishment,  regained  that  priority,  by  obtaining  the  consent 
of  the  defendant  in  attachment,  and  the  leave  of  the  Court, 
to  reinstate  their  case  on  the  docket  ?     We  think  not. 

While  we  do  not  question  the  right  of  the  Court  to  grant 
the  order  to  reinstate  the  case,  both  plaintiffs  and  defendants 
consenting,  we  hold  that  this  could,  only  be  done  subject  to 
the  rights  which  third  persons  had  acquired  in  the  meantinM. 
When  E.  M.  Bruce  &  Co.  dismissed  their  attachment,  Mor- 
phy's  right  to  priority  attached  immediately,  and  that  rigbt 
could  not  be  divested  by  reinstating  their  case  at  the  next 
t^rm  of  the  Court.  As  to  the  general  doctrine  on  this  sub- 
ject, see  Revised  Code,  34-45;  5  Ga.,  527;  18  Ga.,  287. 

Judgment  reversed. 
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J1531EY  &  Johnson  plaintiffs  in  error,  vs,  Isaac  Levy, 

Sheriff,  defendant  in  error. 

IThHe  the  statute,  known  as  the  Stay-law,  was  considered  of  force,  the 
pUintiCTs  iu^./a.  notified  the  sheriff  that  the  judgment  was  recovered 
igiiDst  the  defendant  as  a  bailee,  which  was  one  of  the  excepted  cases 
in  the  statute,  to  which  it  did  not  apply,  and  directed  him  to  proceed 
to  Bake  the  money  by  levy.  He  refused  to  do  so,  and,  in  response  to 
•  rale,  claimed  that  he  was  not  bound  to  levy  under  the  notice,  because 
iktfi.fa.  did  not  show  on  its  face  that  the  case  was  within  the  excep* 
tioD.  This  was  not  a  legal  excuse.  He  should  have  made  the  levy 
uderthe  notice,  and  left  the  defendant  to  his  affidavit  of  illegality,  or 
ether  proper  remedy,  if  the  facts  were  not  as  stated  in  the  notice,  and 
lianng  foiled* to  proceed  with  the^.  /a.,  he  is  liable. 

Kule  against  Sheriff.  Stay-law  decided  by  Jno.  C  Snead. 
City  Court  of  Augusta.     November  Term,  1867. 

Pinney  &  Johnson  brought  "complaint"  against  R.  J. 
Bowie &<Co.,  on  the  following  open  account: 

'•R.  J.  Bowie  k  Co. 

To  PiN'KET  &  JoHXSox,  23  Fulton  Street,  New  York. 
1861. 

Majl6th,  12  tierces  Butter, $189  25 

19th,  60  boxes  Cheese 87  95 

26th,  62  boxes  Cheese 104  76 

Feb*j8th,  42  boxes  Cheese 71  88 

April  $th.  To  cash  on  hand,  proceeds  of  sale  of  goods  con- 
signed to  them 251  98 

705  82" 

Jndgment  was  confessed  for  principal  and  interest  from 
^  first  of  January,  1862,  in  May,  1867,  and  fi,  fa,  issued, 
^  was  put  into  the  sheriff's  hands. 

Levy,  the  sheriff,  had  not  made  the  money  at  November 
Term,  1867,  and  was  ruled  by  plaintiffs'  attorneys.     In  an- 
swer to  the  rule,  he  said  that  ssddfi.fa.  showed  upon  its  face 
4«tit  was  issued  upon  a  judgment  founded  upon  a  debt  or 
contract  made  before  the  1st  of  June,  1865,  and  that  there- 
fcrehewas  prevented  by  the  "stay- law"  from  making  the 
money. 
On  the  trial  it  was  admitted  by  Levy's  attorney  that  the 


« 
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following  notice  was  handed  to  the  sheriff,  on  the  dajof  iM 
date,  by  plaintiffs'  attorney. 

**  PiXNET  &  Johnson,  "J      Fi.  fa.    City  Court  of  Augusta.    May  Ter% 

r^.  y  18G7.     Principal  $705  82.     Interest  from  ivf 

R.  J.  BowiK.         J  uary  Ist,  1862. 

*'  To  haac  Levy,  Sheriff  City  Court  of  Augusta: 

"Take  notice  that  at  the  November  Term,  186T-,  of  the  City  Courtrf 
Augusta,  the  money  due  on  the  above  stated  Ji.  fa.  will  be  required  il 
your  hands,  as  it  was  lefl  with  you  about  the  20th  September,  with  podr 
tive  instructions  to  make  the  money.  Your  attention  is  especially  cattel^ 
to  the  fact  thai  the  suit  was  for  the  value  of  the  goods  consigned  to,  lit 
sold  by,  the  defendant,  and  that  the  second  section  of  the  stay-law  of  Di* 
cember  13th,  1866,  excepts  persons  who  hold  money  as  bailees  fromthi. 
benefits  thereof.     October  80th,  1867. 

•  *•  FRANK  H.  MILLER,  Plaintiffs'  Attorney." 

It  was  also  admitted  by  hiin  that  suit  had  been  broaglit 
in  the  statutory  form,  on  an  account  for  the  proceeds  of  gobdl: 
sold  by  defendant  for  plaintiffs.     (Whether the  original  writ; 
was  read  in  evidence,  does  not  appear.)  ) 

Plaintiffs'  attorney  thereupon    moved  to  make  said  ruk  • 
absolute,  because  the  "stay-law''  was  unconstitutional  anil 
void,  and  because  even  that  Act  did  not  cover  this  case.    Tl*  - 
Judge  said  that  it  was  unnecessary  to  argue  the  first  point, 
because,  it  being  then  pending  in  the  Supreme  Court,  until 
that  Court  passed  upon  it,  he  would  hold  it  as  a  valid  law; 
After  argument  on  the  second  point,  he  decided  that  the  sherif 
was  not  bound  to  enforce  process  founded  on  a  debt  created 
prior  to  June,  1865,  unless  he  had  proper  notice  (and  thatt 
too,  shown  by  the  pleadings  in  the  case)  that  the  case  waa 
excepted  from  the  provisions  of  the  "  stay-law/'  and  he  dia- 
charged  the  rule. 

Plaintiffs'  attorney  then  moved  to  amend  the  judgment 
and  execution  nunc  pro  ttinCf  so  that  they  would  conform  to 
the  decision  of  the  Court.  The  Court  refused  to  allow  thia 
done,  saying  he  would  have  to  hear  evidence  as  to  that  fin^ 
and  could  not  do  so  under  such  a  motion. 

Plaintiffs'  attorney  then  moved  to  take  an  order  reqairing 
the  sheriff  to  enforce  the  fi.  fa.,  as  one  not  affected  by  tta 
"stay-law,"  but  the  Court  would  not  pass  the  order. 
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And  now,  plaintiffs'  attorney  says  that  the  Court  erred  in 
[Uding  said  act  constitutional,  in  discharging  said  rule,  in 
siDg  said  amendment,  and  in  refusing  said  order. 

F.  H.  Miller,  (by  \V.  Hope  Hull,)  for  plaintiff  in  error, 
oieiAifCock  vs.  Martinj  37  Ga.,  JR.,  124. 

Hook  &  Carr,  for  defendant  in  error,  cited  the  "stay- 
\ar  Acts  of  1866,  p.  157,  and  Armstrong  vs.  Jones,  34  Ga. 
£,309. 

Bbowx,  C.  J. 

It  vas  admitted  by  the  counsel  on  both  sides,  on  the  hear- 
lag  of  this  case  in  the  Court  below,  that  the  attorney  for  the 
^DtiSj  in  Ji.  fa.,  had  served  a  notice  on  the  sheriff,  that  the 
■ooey  would  be  required  at  that  term  of  the  Court ;  and 
tittt  in  said  notice,  the  attention  of  the  sheriff  was  specially 
directed  to  the  fact  that  the  suit  was  for  the  value  of  the 
gwds  consigned  to,  and  sold  by,  the  defendant,  for  the  pjain- 
tifi,  and  that  the  second  section  of  the  Act,  known  as  the 
•filay-law,"  excepts  persons  who  hold  money  as  bailees  from 
the  benefits  thereof.  And  it  was  also  admitted  that  the 
*8aifc  had  been  brought  in  the  statutory  form  on  an  account, 
At  the  proceeds  of  goods  sold  by  defendant  for  plaintiffs." 

Upon  this  statement  of  facts,  the  Court  below  refused  to 
hoid  the  sheriff  liable,  and  discharged   the  rule.     We  think 
tiiiB  ruling  was  erroneous.     As  it  was  admitted  that  the  suit 
was  brought  for  the  proceeds  of  goods  sold  by  defendant  for 
plaintiffs,  in  other  words,  that  the  defendant  was  a  bailee, 
and  as  the  sheriff  was  specially  notified  that  such  was  the 
&ct,  it  is  very  clear  that  the  defendant  was  excepted  from 
the  benefits  of  the  stay-law.     If  the  sheriff  refused,  under 
these  circumstances,  to  make  the  money  by  levy  and  sale, 
we  hold  that  he  cannot  protect  himself  by  pleading  that  the 
/.yb.,  upon  its  face,  did  not  show  that  defendant  was  a  bailee. 
He  should  have  proceeded  with  the  fi.  fa.,  and  left  the  de- 
fendant to  his  affidavit  of  illegality,  or  other  proper  remedy, 
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if  he  wished  to  contest  the  fact  as  to  the  character  in  wl 
he   was  sued.     Having  failed  to  discharge  this  duty, 
sheriff  is  liable. 
Judgment  reversed. 


Savannah  &  Ogeechee  Canal  Company,  plaintiff  ii 
error,  vs.  John  Ryan  &  John  Feely,  defendants  it 
error. 

As  a  general  rule,  this  Conrt  will  not  control  the  discretion  of  the  Coait-. 
below,  in  dissolving  an  injunction,  unless  there  appears  to  have  beei| 
an  abuse  of  that  discretion,  in  the  violation  of  the  principles  of  law  or 
equity  applicable  to  the  facts  in  the  case. 

Motion  to  dissolve  injunction.     Decided  by  Judge  Flbm-^ 
MING.     Chatham  county.     Chambers.     April,  1868.  ': 

The  "  Savannah  and  Ogeechee  Canal  Company/'  a  body 
corporate  by  the  laws  of  Georgia,  filed  its  bill  for  injunctio^.^ 
and  relief  against  John  Kyan  and  John  Feely,  as  follows: 
Said  Company  was  incorporated  by  an  Act  of  the  Genenl  ■ 
Assembly  of  the  State  of  Georgia,  assented  to  23d  Deoember, 
1833,  and  amended  by  an  Act  approved  on  the  18th  day  of 
December,  1847.     By  said  first  mentioned  Act,  said  Com- 
pany, under  the  name  of  "  The  Savannah,  Ogeechee,  and 
Altamaha  Canal  Company,"  was  authorized  to  own  and  con- 
struct a  canal  from  the  Savannah  to  the  Ogeechee  river,  and 
from  the  Ogeechee  to  the  Altamaha  river,  according  to  the 
terms  and  conditions  of  said  Act.     By  the  tenth  section  of 
said  Act,  said  Company  was  empowered  to  hold  any  and 
all  lands  and  real  estate  necessary  for  constructing,  maintain- 
ing, and  repairing  said  canals  and  the  works  connected  th^e* 
with  ;  by  the  sixteenth  section  of  said  Act,  said  Company  "s 
obliged  to  keep  said  canals  and  locks  in  good  and  suffici®* 
order,  condition,  and  repair,  and  at  all  times,  free  and  ope% 
remarkable  casualties  and  accidents  excepted ";  and  by  tli^ 
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teenth  section,  it  is  enacted  that  '^  it  shall  be  unlawful 
my  pereon  or  persons  to  throw  dirt,  rubbish,  trees,  or 
ioto  the  said  canals,  or  to  injure  the  locks,  basins,  feed- 
or  hanks,  or  any  part  of  the  work  or  works  appertain- 
hg  to  said  canal<i,  or  either  of  them,  or  in  any  manner  to 
linder  or  obstruct  the  navigation  of  said  canals,  or  either  of 
ikm;  aod  any  person  or  j^ersons  so  offending  shall  be  liable 
ban  indictment  as  for  a  misdemeanor,  and  on  conviction 
ikreof  shall  be  fined  or  imprisoned,  or  both,  at  the  discretion  of 
ike  Judge  of  the  Court  before  whom  is  the  conviction  thereof; 
pad  the  said  ofiender  or  offenders  shall  also  forfeit  and  pay  to 
Aesaid  corporation  four  times  the  amount  of  the  damages  by 
tkm  sustained,  with  costs,  to  be  recovered  by  action  of  debt 
khre  a  Justice  of  the  Peace,  or  any  court  of  competent 
jnisdiction. 

In  compliance  with  the  terras  of  said  Acts  of  Incorpora- 
lioD,  the  Company  is  the  lawful  owner  of  a  canal  which  con- 

■ects  the  Savannah  and  Ogecchee  rivers,  and  of feet  of 

tbeland  adjacent  to  either  bank  of  said  canal. 

John  Ryan  and  John  Feely,  and  the  persons  employed  by 
4em,  have,  from  time  to  time,  cut  and  interfered  with  the 
koksof  said  canal  in  the  said  county,  and  the  lands  imme- 
toely  adjacent  to  said  canal,  whereby  dirt  and  rubbish  have 
leen  thrown  into  said  canal,  and  injury  done  to  the  locks, 
Iwiiw,  feeders,  banks^  and  works  appertaining  thereto,  and 
tlie  navigation  of  said  canal  has  been  hindered  and  obstructe ; 
flxnplaioant,  from  time  to  time,  repaired  said  cuts  and  dam- 
igC8,aod  has  requested  the  said  John  Kyan  and  the  said  John 
fteljr,  and  all  other  persons  to  desist  from  the  aforesaid  ille- 
pd conduct,  acts,  and  doings;  but  they  refused  to  comply 
with  this  reasonable  request,  and  threaten  tliat  they  will  con- 
tiAue  to  cut  the  banks  of  said  canal,  and  otherwise  to  inter- 
fere with  said  canal,  its  works,  and  the  lands  adjacent  thereto, 
[woperty  of  complainant.     The  damages  produced  by  a  con- 
ioued  cutting  of  the  banks  of  said  canal,  and  by  otherwise 
Dterfering  with  the  works  appertaining  to  it,  and  the  hiuder- 
(^  and  obstructing  the  navigation  thereof  as  aforesaid,  would 
e  irreparable ;  a  resort  to  the  ordinary  course  of  the  common 
Vol,  xxxvni — 10. 
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law  courts  would  be  productive  of  a  circuity  and  multiplied 
of  suits.  WhereforC;  it  is  prayed  that  said  John  ByaDuj 
John  Feely,  and  all  persons  acting  or  claiming  under  theB| 
or  either  of  them,  may  full  and  perfect  answers  make  to 
several  matters  and  things  aforesaid,  and  be  restrained 
perpetually  enjoined  from  the  cutting,  injuring,  or  in 
wise  interfering  with  said  canal,  its  banks  and  other  workti 
etc. 

The  injunction  was  granted. 

The  defendants  answered  the  bill  substantially  as  folioifi| 
The  incorporation  and  the  ownership  of  the  canal  were 
mitted,  but  they  said  that  the  Company  had  no  title  to 
lands  joining  the  canal,  but  only  such  right  of  way  tow 

extent  of feet  as  is  proper  and  necessary  to  carry  into  dKq 

the  objects  of  incorporation,  and  that  the  title  for  all  othtf 
purposes  remained  in  the  person  or  persons  who  made  sail 
conveyance  of  the  right  of  \vay  to  said  company  ;  that  thc« 
defendants  owned  lands  (and  one  of  them  was  lessee  of 
lands)  adjoining  said  canal,  the  natural  drainage  of  which 
through  said  canal,  and  must  liave  been  along  the  line  o 
canal,  even  if  it  had  not  been  made;  the  cultivated  parts d 
these  lands  have  been  drained  into,  and  through,  said  cantt 
and  cannot  be  succeasfully  drained  otherwise ;  and,  at  aB 
points  where  said  lands  were  cultivated,  said  drains  hxrti 
been  actually  kept  open  and  used  for  more  than  twenty  yean; 
they  have  only  exercised  their  rights  as  proprietors  and  iei* 
sees  in  clearing  out  and  keeping  open  said  drains  and  ditdM 
into  said  canal.  They  denied  that  they  had  in  any  otbcf 
manner  cut  and  interfered  with  the  banks  of  said  canal,  c( 
the  lands  immediately  adjacent  the  property  of  said  canaliCr 
had  thrown  any  dirt  or  rubbish  into  theVsame,  whereby  any 
injury  has  been  done  to  the  locks,  basins,  feeders,  banks,  and 
works  appertaining  to  said  canal,  or  had  hindered  or  ob- 
structed the  navigation  of  the  same,  or  had  threatened  to  dfl 
or  commit  any  of  said  acts,  as  set  forth  in  complainant's  bill 
They  claimed  their  rights,  as  proprietors  and  lessees,  to  kee| 
open  and  fit  for  use,  the  ditches  and  drains  heretofore  leadinj 
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ato  said  canal,  and  absolutely  necessary  to  make  their  lauds 
{  any  value  whatever,  for  agricultural  purposes. 

Further,  they  said  tliat  since  they  had  been  restrained  by 
lie  injunction  from  keeping  open  said  drains  and  ditches 
into  said  canal,  and  the  said  complainant  has  been  thus  per- 
Dutted  absolutely  to  obstruct  and  stop  the  drainage  of  said 
bnds,  the  latter  had  been  under  water,  and  these  defendants 
had  been  entirely  prevented  from  making  any  preparation 
E>r  the  crop  which  they  intended  to  cultivate  on  the  same, 
and  they  had  snfferetl  great  loss  and  damage  thereby.  And 
Ihey  denied  that  the  injury  was  irreparable,  and  could  not  be 
ledresf^ed  by  resort  to  the  courts  of  law,  or  that  such  resort 
vould  be  productive  of  circuity  and  multiplicity  of  suits. 
ITpoD  the  coming  in  of  this  answer,  they  moved  to  dissolve 
the  injunction,  and  on  the  argument,  read  in  sup{>ort  of  their 
taswer,  affidavits,  the  substance  of  which  was  as  follows  : 

James  S.  Bbantly  said,  that  he  had  been  well  acquainted 
.irith  the  condition  of  the  Savannah  and  Ogeechee  canal  for 
ware  than  twenty  years  past,  and  had  resided  nearly  the  whole 
«f  that  time  close  to  the  banks  of  said  canal,  and  been  ac- 
VBStomed  to  come  down  the  canal  in  boats ;  had  also  been  fa- 
miliar for  many  years  p^t  with  the  tracts  of  land  now  owned 
iiid  cultivated  by  John  Ryan  and  John  Feely,  and  the  tract 
adjoining  the  former,  now  leased  by  him  from  Mr.  Hodgson; 
knew  from  bis  own  observation  and  experience  that  it  had 
ken  the  custom  and  usage  during  all  this  time,  for  the  lands 
t^icent  to  the  canal  to  be  drained  into  the  same ;  and  he  had 
^feen  the  ditches  leading  into  the  canal  for  this  purpose,  at 
^UrioQs  points,  ever  since  familiarity  with  the  canal  com- 
Ipenced,  and  that  he  remembered  with  certainty,  that  such 
lit  of  drainage  had  prevailed  as  to  the  three  tracts  of  land 
referred  to,  at  least  as  far  back  as  the  year  1856,  and 
|ooe  of  them  there  was  and  is  a  cons[)icuous  deep  ditch 
the  canal,  which  had  been  constantly  kept  open  as  a  drain, 
deard  out  from  time  to  time  for  that  purpose,  and  he 
■ever  known  or  heard  of  any  other  mode  of  drainage 

to  for  the  lands  aforesaid. 
'hjjam  B.  Hodgson  said,  that  he  had  been  acquainted 
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With  the  condition  of  the  Savannah  and  Ogechee  cana^J 
twenty-five  years,  and  had  been  a  proprietor  of  lands  « 
both  sides  of  said  canal,  and  adjacent  thereto,  during  t 
time,  and  actually  leased  a  tract  of  land  to  the  defends 
John  Ryan,  which  approached  to  within  a  few  feet  of  ii 
canal,  and  that  both  he  and  said  John  Ryan  owned  otfci 
tracts  of  land  adjoining  said  tract  above  named,  which! 
upon  both  sides  of  said  canal ;  that  during  the  whole  of  tb 
time,  as  he  knew  from  his  own  personal  observation,  th« 
lands,  as  well  as  otlier  lands  adjacent  to  said  canal,  have  be 
drained  into  said  canal ;  nay,  that  he  had  that  day  examio 
ditches  which  had  been  used  for  the  drainage  of  other  Ian 
further  removed  from  the  canal  than  the  tracts  already  refen 
to,  and  which  ditches  he  knew  to  have  been  used  for  draini 
during  said  twenty-five  years,  and  verily  believed  them 
have  been  opened  and  used  for  said  purposes  during  a  peri 
of  thirty  years,  and  that,  through  these  ditches,  said  last  nv 
tioned  lands  have  been  also  drained  into  said  canal ;  furtb 
that  the  natural  drainage  of  all  the  lands  in  that  vie 
age  was  originally  in  the  general  direction  of  the  canal,  i 
that  unless  said  drainage  had  been  through  said  canal, 
construction  of  said  canal  would  have  stopped  up  and  < 
stroyed,  or  have  greatly  impaired  the  means  of  drainage 
all  of  said  lands.  He  knew  that  the  land  now  oceup 
by  the  defendant,  John  Ryan,  adjacent  to  said  canal,  li 
been  under  cultivation  for  twenty  years,  and  longer,  and  I 
land  occupied  by  the  defendant,  John  Feely,  for  sev€ 
years  past,  and  that  it  would  not  be  possible  to  cultivate 
to  keep  in  cultivation  said  lands  if  said  means  of  draini 
into  said  canal  should  be  denied,  and  that  irreparable  dami 
would  thereby  be  occasioned  to  their  owners. 

John  Hogg,  City  Surveyor  of  Savannah,  furnished 
sketch  of  the  land,  and  affirmed,  in  explanation  of  it,  ti 
the  swamp  land  had  a  distinct  fall  from  the  Louisvi41e  iti 
southwardly,  across  the  Savannah  and  Ogechee  Canal,  i 
down  to  the  low  lands  of  the  Springfield  plantation.  1 
construction  of  the  canal  intercepted  the  natural  flon 
water  along  this  swamp,  leaving  no  alternative  but  to  8] 
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*  ibe  canal  itself.  The  lauds  on  the  south  side  of  the 
J,  belonging  to  Mr.  Feely,  while  they  showed  no  well- 
ed swamp,  had  an  inclination  towards  the  canal.  This 
own  by  the  ponding  of  water  along  the  south  bank, 
ig  iho§e  portions  a  little  removed  comparatively  dry. 
observation,  extending  over  a  period  of  thirteen  years, 
3vr  that  the  drainage  of  land  along  the  canal  had  been 
ches  or  covered  drains  leading  into  it,  and  he  had  for 
seen  such  ditches  and  drains  on  portions  of  the  land 
described. 

1  the  said  complainant  read  affidavits  of  the  following 
ice: 

N  ScuDDER  and  Ephraim Scudder deposedthat they 
own  the  Savannah  and  Ogeechec  Canal,  as  now  located 
n  the  rivers  Savannah  and  Ogeechee,  for  over  thirty 
last;  that  they  were,  from  1847  to  1858,  owners  and 
rners  of  said  canal ;  that  said  canal  had  always  flowed 
h  the  same  lands  through  which  it  now  flows  for  over 
t  tliirty  years,  and  rights  of  ownership  over  the  lands 
—  feet  on  each  side  of  it,  and  over  the  banks  of  the 
bad  been  exercised  by  the  parties  owning  said  canal 
r  thirty  years;  that,  in  all  the  time  during  which  they 
own  said  canal,  no  proprietor  of  adjoining  lands  had 
^  or  maintained  any  right  to  drain  his  lands  by 
,  or  otherwise,  into  said  canal. 

Hogg  deposed,  that  at  the  request  of  F.  Blair, 
^resident  of  the  Savannah  and  Ogeechee  Canal  Com- 
le  had  made  a  survey  of  the  lands  of  John  Ryan,  on 
Nijsvillc  road,  in  order  to  determine  if  there  is  any 
I  of  draining  said  lands  other  than  into  the  Savannah 
{eohee  Canal,  and  found  it  practicable  to  ditch  north- 
|^,Acro6s  the  Louisville  road,  and  into  that  portion 
Ipd  Railroad  right-of-way  lying  on  the  south  side  of 
pihj^:  excavated  for  the  purpose  of  forming  road-bed, 
;fliud  right-of-way,  eastwardly,  to  the  point  where 
and  Louisville  roads  meet,  thence  in  a  south- 
tion,  crossing  the  Louisville  road  into  Lot  No.  7, 
ition,  owned  by  A.  HoUiday,  Esq.,  into 
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a  branch  of  the  Springfield  swamp.     There  is  another 
more  direct  route  across  Lots  Nos.  1.,  2,  3  and  4,  into 
through  a  brick  culvert  running  castwardly  into  the 
lands  of  Springfield   plantation.     The  lands  of  Mr.  J( 
Feely  may  be  drained  eastwardly,  across  the  lots  owned 
Mr.  Miller^  (being  a  part  of  the  Springfield  plantation,)  ii 
a  branch  of  the  Springfield  swamp.     Mr.  Miller's  lanib 
already   ditched.     It   would  be   necessary  to  deepen  tl 
ditches,  in  order  to  obtain  the  necessary  &11.     This  draii 
may  be  effected  without  crossing  the  canal. 

Fraxcis  Blair,  President  and  Treasurer  of  the  SaVani 
and  Ogeec»hee  Canal  Company,  William  REMSHARTand 
WARD  LovELL  deposed  that  since  the  year  1858,  no  propriete^s 
or  lessee  of  lands  adjoining  the  said  canal  had  ever  ni 
or  maintained  any  right  to  drain   his  lands,  by  ditches 
otherwise,  into  said  canal;  that  in  one  instance,  permimMB 
had  been  given  temporarily,  in  which  case  the  party  availil 
himself  of  the  permission  always  acknowledged  the  right i 
the  company  to  stop  him ;  that  one  of  the  ditches  opened  bj^ 
John  Ryan,  which  appears  to  be  an  old  ditch,  was  origiiulHj^ 
opened  by  Daniel  H.  Stewart,  who  was  a  stockholder  insai^ 
company,  and  applied  to  said  company  for  permission  toopflO» 
said  ditch,  and  acknowledgwl  their  right  to  close  it  whencvc^ 
they  pleased ;  that  the  said  ditch  was  closed  by  the  company 
after  said  Stewart  had  used  it  about  a  year,  and  had  flV€<!* 
since  been  closed ;  that  the  lands  through  which  the  ditchei 
opened  by  said  Ryan  and  Feely  are  cut,  are  lands  originallj 
conveyed  to  the  said  Savannah  and  Ogeechce  Canal  Company 
by  Alexander  Telfair,  Ebenezer  Jencks,  and  Joseph  Stiles,  and 
that  said  Company  holds  them  in  fee  simple,  and  had  so  held 
them  for  over  thirty  years  consecutively,  and  adversely  to 
any  one  else,  as  will  appear  by  the  titles  to  said  lands  attached; 
said  titles  were  bonds  agreeing  to  make  title  in  fee  simple, 
when  called  for.     Thev  were  dated  in  June,  1826. 

In  addition  to  the  above,  E.  Lovell  swore  that  Daniel  H. 
Stewart  paid  to  the  Savannah  and  Ogeechee  Company  one 
dollar  a  year  for  the  privilege  of  keeping  open  the  ditch 
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refefred  to,  deponent  being  at  the  time  President  of  the 
ipwiy. 

Besides  thw,  they  read  from  their  charter,  as  follows : 

Sbc.  16.  And  be  it  further  enacted,  That  the  said  corpo- 
[ntioo  shall  be  obliged  to  keep  the  said  canals  and  locks  in 
[|0od  and  safficient  order,  condition  and  repair,  and  at  all 
iHM8  free  and  open,  remarkable  casualties  and  accidents  ex- 
opted,  to  the  navigation  of  boats,  rafts,  and  other  water 
cnfis,  and  for  the  transportation  of  goods,  merchandise  and 
Lpmiace.  Provided,  the  boats,  rafts,  and  other  water  crafts, 
fire  not  so  constructed  as  to  injure  said  canals,  or  to  obstruct 
the  free  navigation  thereof. 

Sec  17.  And  be  it  further  enacted,  That  it  shall  be  un- 
fcwfid  for  any  person  or  persons  to  throw  dirt,  rubbish,  trees 

logs  into  the  said  canals,  or  to  injure  the  locks,  basins, 
fcders  or  banks,  or  any  part  of  the  work  or  works  apper- 
Imiiigto  the  said  canals,  or  either  of  them,  or  in  any  manner 
toluoder  or  obstrnct  the  navigation  of  the  said  canals,  or 
citker  of  them ;  and  any  person  or  persons  so  offending  shall 
k liable  to  an  indictment  as  for  a  misdemeanor,  and,  on  con- 
VKtkm  thereof,  shall  be  fined  or  imprisoned,  or  both,  at  the 
faretion  of  the  Judge  of  the  Court  before  whom  the  con- 
wction  thereof  is  had ;  and  the  said  offender  or  offenders  shall 
ivfeiland  pay  to  the  said  corporation  four  times  the  amount 
0f  the  damages  by  them  sustained,  together  with  costs,  to  be 
weovered  by  action  of  debt,  before  a  Justice  of  the  Peace  or 
toy  Court  of  competent  jurisdiction. 

After  hearing  argument,  the  Judge  ordered  the  injunction 
to  be  dissolved,  and  this  is  assigned  as  error. 

Habtridge  &  Chisholm,  for  plaintiff  in  error,  said,  in- 
junction will  be  continued  until  the  hearing,  when  the  facts 
tie  doubtful.     6  Florida,  368,  633;  27  Oa.,  216. 

The  granting  or  dissolving  of  an  injunction  is  a  matter  in 
he  discretion  of  the  Chancellor;  but  that  discretion  must  be 
I  sound  one.  6  Fla.  R.,  236,  142,  Roberts  vs.  Anderson; 
nrin's  Code,  sec.  3163,  2  John's  C.  R. 

The  public,  represented  by  plaintiff,  and  having  an  interest  in 
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the  corporate  property,  may  be  injured  through  the  sto 
or  incumbrance  of  trade  and  commerce  passing  throuj 
canal ;  and,  in  such  a  case,  this  Court  should  allow  the 
porary  injunction  to  continue  for  a  hearing. 

Jackson,  La>vton  &  Basinger,  for  defendants  in 
replied :  This  Court  will  rarely  ever  interfere  with  tl 
cretion  so  exercised,  and  never,  except  where  it  has 
abused.    Johnson  vs.  AUen^  35  Ga.,  253 ;  Edwards  vs. 
smUh,  35  Ga.,  214,  217;  Swift  vs.  Swift,  13  Ga.,  145; 
annan  vs.  Ford,  29  Ga.,  490 ;  Somerville  vs.  lieid,  35  G 

His  discretion  should  not  be  interfered  with,  if  exe 
in  deciding  as  to  the  comparative  credibility  of  wit 
and  the  weight  of  evidence,  whore  the  subject  matt 
the  witnesses  are  local,  and  therefore  better  kuown  to 
cuit  Judge  than  to  a  reviewing  court. 

It  was  not  competent  for  the  Legislature  to  grai 
charter,  if  it  had  authorized  complainants  so  to  dive 
natural  flow  of  water  as  to  damage  owners  of  adjacent 
without  making  adequate  compensation  therefor.  Coc 
4890-1,  sec.  4906.  "  Any  interruption  to  the  comm( 
necessary  use  of  land  is  equivalent  to  the  taking 
Angell  on  Water-courses,  sec.  465  ;  14  Connecticut,  14 
they  are  permitted  to  divert  the  water  at  all,  they  must 
such  other  outlets  as  will  fully  compensate  and  prevent 
age,  21  Pickering,  348,  349,  The  lapse  of  time  s 
prevent  injunction.  Wells  vs,  Sweaton,  1  Cox's  Chan. 
101-2-3,  Dent  vs.  8umma*lin,  12  Ga.,  8,  not  applies 
the  facts  of  this  case.  They  must  resort  to  those  rei 
pointed  out  in  their  charter.     See  Charter,  sec.  17, 

Warner,  J. 

The  error  assigned  to  the  judgment  of  the  Court  bel 
this  case,  is  in  dissolving  the  injunction  on  the  coming 
the  answer  of  defendants,  and  the  accompanying  affi 
filed  therewith.  The  bill  was  filed  to  restrain  the  defei 
from  obstructing  the  complainant's  canal  by  cutting  a 
terfering  with  the  banks  thereof,  whereby  dirt  and  ru 
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thrown  into  the  same,  to  the  injury  of  the  works  apper- 
g  to  said  canal,  and  the  navigation  thereof.  The  de- 
its  deny,  by  their  answer,  that  they  have  in  any  other 
T  cut  or  interfered  with  the  banks  of  said  cana],  ex- 
ie  keeping  open  certain  ditches  and  drains  running 
id  canal ;  that  they  have  only  exercised  their  rights  as 
prietors  and  lessees  of  the  adjoining  lands  in  clearing 
d  keeping  open  said  ditches  and  drains,  and  claim 
d  ditches  and  drains  running  into  said  canal,  have  ac- 
>een  kept  open  and  used  for  more  than  twenty  years. 
/  injury  complained  of  in  the  complainant's  bill  is, 
ing  open  tliese  drains  and  ditches y  which  run  through 
ndant's  land  into  the  canal.  Upon  a  careful  examin- 
'  the  allegations  in  the  complainant's  bill,  the  defend- 
swer  thereto,  as  well  as  the  respective  affidavits  filed 
parties  which  appear  in  the  record,  we  are  of  the  opin- 
re  was  no  error  in  the  Court  below  in  dissolving  the 
on.  As  a  general  rule,  this  Court  will  not  control 
retion  of  the  Court  below  in  dissolving  an  injunction, 
here  appears  to  have  been  an  abuse  of  that  discretion 
violation  of  the  principles  of  law  or  equity  applicable 
acts  in  the  case,  which  the  record,  now  before  us,  does 
libit.     Let  the  judgment  of  the  Court  below  be  af- 
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Alexander  Dunn  et  ai.^  plaintiffs  in  error,  vs.  Habris 

Bryan,  defendant  in  error. 

John  Waters  died  testate,  leaving  three  daughters.  By  the  elamtk  ila 
of  his  will  he  directed  that  the  residue  of  his  estate,  after  the  paynNi 
of  debts,  and  for  certain  improvements,  be  invested  in  bank  stock,  av 
that  his  executors  hold  it  in  trust  for  the  equal  use  and  benefit  of  ht 
daughters  aforesaid,  during  their  respective  lives,  and  after  their  dtM 
then  in  trust  for  the  use  of  the  children  of  his  said  daughters,  aadl 
either  of  his  said  daughters  died  without  issue,  her  share  to  go  to  bfl 
sisters,  and  if  either  died  leaving  issue,  her  share  to  go  to  her  ism 
One  of  the  daughters  died  without  issue.  Another  died  leaving  oi^ 
child,  the  wife  of  plaintiff  in  error  ;  the  third  is  still  in  life. 

Held:  that  the  three  daughters  were  tenants-in-common  under  thisitari 
of  the  will,  and  that  the  two  survivors  took  the  share  of  the  sister  wiN 
died  without  issue,  equally,  in  fee  simple,  and  upon  the  death  of  th{ 
second  sister,  her  daughter  took  her  share  in  like  manner,  and  becaiM 
a  tenant-in-common  with  the  surviving  daughter  of  the  testator. 

Equity.  Tenants-in-conimon.  Decided  by  Judge  Flem- 
ming.     Chatham  county.     Chambers.     March,  1868. 

This  case  is  as  follows : 

Harriet  Bryan  averred  that  in  1835,  John  Waters,  h«r 
father,  departed  this  life,  leaving  a  will,  with  a  codicil  ai* 
tached,  and  that  George  W.  Anderson,  William  W.  Gordot 
and  William  H.  Cuyler  were  appointed  therein  as  his  exectt* 
tors.  By  the  fourth  item  of  said  will,  the  said  testator  dfr 
vised  the  two  (2)  lots  of  land,  numbers  five  and  six,  Eyta 
Tythincr,  Heathcote  Ward,  and  also  lot  number  ten.  Fin* 
Tything,  Reynolds'  Ward,  all  in  the  city  of  Savannah,  said 
county  of  Chatham,  and  all  improvements  on  said  lots,  ifl 
trust,  for  the  use  of  his  daughter,  Eliza  Waters,  during  hci 
life,  and  after  her  death,  to  and  for  the  use  of  her  children 
if  any  she  should  have,  and  in  default  of  children  of  thesaic 
Eliza,  living  at  Iver  death,  then  in  trust  to  and  for  the  usee 
his  dauthers  Jane  A.  Bruen  and  complainant,  for  their  resped 
ive  lives,  and  after  their  death,  then  in  trust  to  and  for  th 
use  of  the  children  of  the  said  Jane  A.  Bruen  and  of  com 
plainant,  share  and  share  alike,  forever. 

By  the  fifth  item  of  said  will,  testator  devised  as  follows 
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is  my  will  that  my  executors  have  and  hold  my  lot  num- 
lirten,(IO)  EyIesTything,  Heathcote  Ward,  forever,  in  trust 
iind  for  the  nse  of  my  daughters  Jane  A.  Bruen  and  Har- 
Bryan,  ibr  and  during  their  lives,  and  after  their  respec* 
deRthSy  then  in  trust  to  and  for  the  use  of  the  child  or 
m  of  my  said  daughters,  Jane  A.  Bruen  and  Harriet 
I,  their  heirs  and  assigns,  forever,  share  and  share  alike/' 
The  tenth  item  of  said  will  is  .as  follows  :  "  It  is  my  will 
bt  my  executors  hold  and  have  my  railroad  stock  in  trusty 
and  for  the  use  of  my  daughter  Eliza  Waters,  for  and 
tring  her  life,  and  after  her  death,  then  in  trust  to  and  for 
e  use  of  her  children,  if  any  she  have,  and  if  none,  then 
frost  to  and  for  the  use  of  my  daughters,  Jane  A.  Bruen 
d  Harriet  Biyan,  for  and  during  their  lives,  and  after  their 
iths,  then  in  trust  to  and  for  the  use  of  their  issue,  share 
d  share  alike." 

The  eleventh  item  of  said  will  is  as  follows :  "  It  is  my 
11  that  my  executors  invest  all  the  rest  and  residue  of  the 
oceeds  of  my  estate,  and  all  moneys  of  my  estate,  which 
all  remain  after  the  payment  of  my  debts  and  the  costs 
id  charges  of  the  improvements  before  directed  to  be  made 
I  my  lots  numbers  six  and  ten,  Eyles  Tything,  Heathcote 
Tard,  in  bank  stock,  and  that  they  have  and  hold  the  said 
ockin  trust,  for  the  equal  use  and  benefit  of  my  daughters 
hnesaid,  during  their  respective  lives,  and  after  their  death, 
ben  in  trust  for  the  use  of  the  children  of  mysaiddaugh- 
08,  and  *if  either  of  my  daughters  die  without  issue,  her 
^  to  go  to  her  sisters,  and  if  either  die  leaving  issue,  her 
fkwe  ti)  go  to  her  issue/' 

Soon  after  the  death  of  said  t^tator,  to-wit :  on  the  fourth 
i?  of  January,  in  the  year  eighteen  hundred  and  thirty  — , 
»id  Cnyler  and  Anderson  were  duly  qualified  as  executors 
>f  said  will,  the  said  Gordon  declining  to  accept  the  said  trust, 
nt  the  whole  and  sole  execution  of  said  will  has  been  con- 
locted  and  performed  by  the  said  Anderson,  from  said  date 
^qualification  and  receiving  letters  testamentary,  to  the 
^wsent  time-  Anderson,  as  6uch  executor,  very  soon  after 
'W  qoallfication,  had  erected  on  said  lot  number  ten,  Eyles 
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Tytliing,  Heathcote  Ward,  a  two  story  brick  building^fi 
accorilance  with  the  directions  of  testator,  contained  in  A 
fiflh  item  of  his  said  will,  and  also  a  three  story  brick  build 
ing  on  lot  number  seven,  Eyles  Tything,  Heathcote  Wini 
(which  said  lot  number  seven  is  the  lot  which,  by  miataiv| 
said  testator  designated,  in  the  fourth  item  of  said  will,  H 
lot  number  five,)  in  accordance  with  the  directions  of  fla|| 
testator,  as  given  in  the  fourth  item  of  said  will. 

Testator,  at  the  time  of  his  death,  owned  a  large  numberiC 
shares  of  the  capital  stock  of  the  Central  Railroad  andBanh^ 
ing  Company  of  Georgia,  the  number  being  unknown  Ifc 
complainant,  and  in  pursuance  of  the  instructions  givai  If 
said  testator,  in  the  ninth  and  eleventh  items  of  said  wil||. 
the  said  executor,  Anderson,  disposed  of  the  property  in  oil' 
last  mentioned  items  named,  and  invested  a  portion  ofthi: 
proceeds  of  such  sale  in  bank  or  railroad  stocks,  for  ui 
upon  the  uses  named  in  the  said  eleventh  item  of  said  wffl| 
but  in  what  stocks  and  in  what  amounts  such  investment  mt. 
made,  she  is  not  informed. 

Said  Eliza  Waters,  one  of  the  legatees  under  said  wiB| 

never  marrie<l,  and  died  in  the  month  of in  thejfit 

eighteen  hundred  and  sixty-five,  without  ever  having  borM 
a  child,  and  the  said  Jane  A.  Bruen,  another  legatee  ante 
said  will,  died  in  the  month  of  July,  in  the  year  eighftMA 
hundred  and  sixty-seven,  leaving  but  one  child  surviviBj 
her,  and  that  said  child  is  a  daughter,  and  is  now,  ui 
was  at  the  death  of  the  said  Jane  A.  Bruen,  (who,  aftff 
the  death  of  said  testator,  and  before  her  death  for  minf 

years,  had  married  one Brown,)  the  wife  of  Alextf- 

der  Dunn,  who  is  now  a  citizen  of  the  State  of  New  JeiBEfi 
and  resident  of  the  citv  of  Trenton,  so  that  there  reinaiflB 
living  only  complainant,  of  the  three  said  legatees,  whotak< 
an  estate-for-life  under  and  bv  virtue  of  said  will,  in  all  tlw 
estate  devised  and  bequeathed  by  said  testator,  in  the  ** 
fourth,  fifth,  ninth,  tenth  and  eleventh  items  of  said  will. 

Since  the  death  of  the  said  Jane  A.  Brown,  complainaa' 
Ci>nsidering  and  believing  herself  to  be  the  only  legatee  und^ 
said  will,  who  is^  and  since  the  death  of  the  said  Jane  A 
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I  been,  entitled  to  receive  and  enjoy  the  rents,  issues,  divi- 
ids  and  inoomes  firom  the  real  estate,  and  stocks,  or  other 
ional  property  named  in  the  fourth,  fifth,  ninth,  tenth, 
eleventh  items  of  said  will,  or  which  has  or  have  been 
shased  by  said  executor  with  funds  arising  from  the  sale 
ny  of  the  property  named  in  the  said  ninth  and  eleventh 
B  of  said  will,  has  called  on  the  said  executor,  George 
indersoo,  and  requested  him  to  pay  over  to  her  any  and 
lonies  which  he  had  in  possession,  arising  from  the  rents, 
lends,  and  income  from  said  real  and  personal  estate,  and 
the  said  executor,  would  continue  for  the  future,  and 
]g  the  remainder  of  her  natural  life,  in  compliance  with 
mderstanding  of  the  true  intent  and  meaning  of  the  said 
tor's  said  will,  to  pay  over  said  rents,  dividends  and 
ne  to  her,  as  belonging  to  her  in  her  own  right.  But 
aid  executor,  combining  and  confederating  with  the  said 
lander  Dunn,  absolutely  refuses  to  comply  with  said 
mable  request,vthe  said  executor  pretending,  and  the  said 
lander  Dunn  claiming,  that  the  said  Dunn,  by  virtue  of 
marital  rights,  acquired  by  his  said  marriage  with  the 
only  surviving  daughter  of  the  said  Jane  A.  Brown, 
ased,  is  now,  and  ever  since  the  death  of  the  said  Jane 
has  been  justly  entitled  to  take,  receive,  and  enjoy,  in  his 
said  Alexander's)  own  right,  all  the  one-half  portion  of 
said  rents  and  income  which  the  said  Jane  A.,  as  a  co- 
tenant  with  complainant,  was  entitled  to,  and  would 
ive,  in  her  own  right,  were  she,  the  said  Jane  A.,  now 
Dg;  and  the  said  executor  pretends  that  complainant  is 
itled  to  no  more  of  said  rents,  income  and  profits,  than 
would  be  entitled  to  receive,  were  she,  the  said  Jane  A., 
I  in  life ;  whereas,  she  charges  the  contrary  thereof  to  be 
e,and  that  she  is  justly  entitled  to  receive  from  said  execu- 
the  whole  amount  of  said  rents  and  income,  for  and 
ring  the  remainder  of  her  natural  life. 
To  this  a  copy  of  the  will  was  attached  as  an  exhibit.  The 
rts  of  it  not  already  shewn  are  as  follows  : 
In  the  name  of  God,  amen.  I  John  Waters,  of  the  city  of 
ivannah,  being  of  sound  and  disposing  mind  and  memory, 
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but  weak  in  bodj^  do  make  this  my  last  will  and  testsmdl 
First,  I  wish  that  all  my  just  debts  aud  funeral  expeoflesl 
paid.  Second.  I  give  and  bequeath  my  negroes^  Maria, Sn 
dy,  William,  Adam  and  Nelly  to  the  Female  Orphan  Aiaf 
lum  of  the  city  of  Savannah,  on  condition  that  mH 
corporation  exact  no  service  from  them,  and  only  the  som  I 
five  dollars  from  each  per  annum.  Third.  All  the  restui 
residue  of  my  property,  real  and  personal,  in  possession  or  11 
action,  and  all  monies,  stocks  and  debts,  I  give,  devise  aaii 
bequeath  to  my  executors,  hereinafter  named;  forever  in  troi^ 
to  and  for  the  uses  hereinafter  appointed.  Sia^.  It  is  my  wB 
that  my  executors  have  and  hold  my  lot  on  Bronghton  stree^ 
number  four,  (No.  4,)  Liberty  Ward,  and  the  improvemenll 
thereon,  in  trust  to  and  for  the  use  of  my  daughter,  Harriel 
Bryan,  for  and  during  her  life,  and  after  her  death,  then  a 
trust  for  her  children,  their  heirs  and  assigns,  share  and  sban 
alike.  Seventh.  It  is  my  will  that  my  executors  have  and 
hold  my  lot  number  nine,  (No.  9,)  Second  Tything,  AnM 
Ward,  adjoining  Dr.  Reid's,  in  trust  to  and  for  the  use  of  mf 
daughter,  Jane  A.  Bruen,  for  and  during  her  life,  and  after 
her  death,  then  in  trust  for  the  issue,  if  any  she  have,  at  her 
death  ;  and  if  none,  then,  after  her  death,  in  trust  to  and  fiv 
the  use  of  the  children  of  my  other  two  daughters,  their 
heirs  and  assigns  forever,  share  and  share  alike.  Eighth,  I 
give  and  bequeath  to  each  of  my  said  daughters,  two  negrotf^ 
to  be  selected  by  them  from  my  gang,  to  be  held  by  foj 
executors  in  trust  for  them,  respectively,  during  their  Yrva, 
and  after  their  respective  deaths,  to  their  respective  childrca, 
if  any  they  have,  and  if  none,  then  to  my  grand*childre0| 
share  and  share  alike.  Ninth.  It  is  my  will  that  my  execu- 
tors sell  and  dispose  of,  at  public  or  private  sale,  my  lot  num- 
ber nineteen,  (No.  19,)  Columbia  Ward,  also  my  plantatiooB 
and  all  other  of  my  real  estate,  not  before  disposed  of  bf 
this  will,  and  all  the  remainder  of  my  slaves,  and  that  unlc* 
the  negroes  be  sold  with  the  plantation,  that  they  be  sold  i* 
families — all  this  I  leave  to  the  discretion  of  my  execute* 
TwelfUi,  I  nominate,  constitute  and  appoint  my  friends,  WU' 
liam  H.  Cuyler,  Geo.  W.  Anderson,  William  W.  Gbrdon^  ^, 
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of  them  as  shall  qualify  on  this,  my  will,  the  executors 

mj  last  will  and  testament.     Thirteenth.  It  is  my  will  that 

instalments  on  my  railroad  stock,  which  shall  hereafter 

called  in,  be  paid  by  my  executors  out  of  the  residue  of 

estate.     Fourteenth,  It  is  my  will  that  my  lots  in  town, 

above  to  my  daughters,  be  never  sold  by  any  order  of 

irt,  consent  of  parties,  or  in  any  other  manner,  but  always 

held  for  the  trusts  before  named,  and  in  the  event  of  death 

t  disability  of  all  my  executors,  without  representation,  the 

hperior  Court  of  Chatham  county  appoint  a  trustee  to  carry 

Ito  effect  this  will. 

JOHN  WATERS,    [l.  s.] 

It  was  attested  properly.  The  codicil,  made  the  day  after 
ke  will,  (15th  September,  1835,)  only  corrected  a  mistake  or 
vo  in  the  description  of  the  lots. 

Anderson,  by  his  answer,  admittted  all  of  said  alleged  facts, 
ind  discovered  as  to  the  stocks,  that  testator,  at  his  death,  had 
leraty  shares  of  stock  in  the  Central  Railraod  and  Bank- 
ing Company,  upon  which,  two  stock  dividends  had  been  de- 
dared,  to-w  it :  On  the  15th  of  January,  1855,  seven  shares, 
and  00  the  1st  of  March,  1860,  nine  shares,  making  the  ag- 
gregate eighty-six  shares;   that,  according  to  the  eleventh 
ifeemof  the  will,  he  had  purchased  one  hundred  and  twelve 
shares  Planters  Bank  stock,  thirty-two  shares  State  Bank 
tek,  twenty-five  shares  Marine  Bank  stock,  and  one  hun- 
ted and  fifty  shares  Central  Railroad  and  Banking  Compa- 
ny stock,  which  had  been  increased  by  a  stock  dividend  of 
ogbteen  shares  of  said  stock,  making  an  aggregate  of  one 
iondred  and  sixty-eight  shares. 

He  admitted  his^  refusal  to  pay  as  charged,  but,  denying  all 
oonibination,  etc.,  said  that  Dunn  and  his  ^wife  claimed  the 
rtiier  half  of  said  rents,  etc.,  and  he  would  not  piy  out  the 
•ame  without  direction  from  the  Court. 

Duon  also  answered  the  bill,  not  denying  the  statement  of 
&cte,  but  contending  that  the  claim  set  up  by  him  and  his 
wife  was  right  under  the  law. 
Upon  these  pleadings,  (there  being  no  fact  in  dispute,) 
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the  parties  consented  to  try  the  same  before  tlie  Judg 
Chambers. 

After  argument  had,  he  decided  that  complainant  toe 
life-estate  in  the  entire  property,  mentioned  in  said  4th, 
10th  and  11th  items  of  said  will.     And  this  is  assignee 
error. 

Hartridge  and  Chisolm,  T.  E.  Loyd,  for  plaintiffi 
error,  contended  that  the  11th  item  made  a  tenancy-in-o 
mon  and  not  of  survivorship,  between  the  sisters,  citing 
Cas.,  ah.  292.    Precedents  in  Chan.,  491.     1st  P.  Willie 
96.    Cro.  Eliz.,  698.    2d  Vern.,  430.    2d  Cowp.,  657, 
2d  Ves.  Sr.,  256. 

T.  M.  Norwood,  for  defendant  in  error,  contended 
the  children  took  per  capita  under  the  4th  item,  citing 
Jarmau  on  W.,  81,  sec.  5.     Randolph  r«.  Bond^  12th  Go, 
367.     Lincoln  vs.  Pelham,  10th  Ves.,  166;  that  the  w 
life  estate  is  not  terminated  till  complainant^s  death,  ci 
Jarraan,  57.     Walker  vs.^  Shore,  15th  Ves.,  121.     Bald 
vs.  Carver,  1st  Cow.,  309.     Shannan  vs.  Jackson^  SOth 
R.,  228.     Curabcrbeck  vs.  Perryne,  3d  Vern,  484.     In 
ther  support  of  complainant's  claim,  he  cited  liiordon 
Holliday,  Sth    Ga.  R.,  79.     And   Pearce    vs.    Edmeac 
Younge  and  Call,  246.     Jarman,  120. 

Brown,  C.  J. 

Upon  the  argument  of  this  case,  counsel  for  plaintifi 
error,  as  we  understood  them,  abandoned  the  assignment 
error,  except  as  to  the  eleventh  item  of  the  will  of  J< 
Waters.  And,  indeed,  we  think  the  case  o(  Riordon,  gua 
tan,  V8,  Holliday. and  wife,  8  (?a.,  79,  controls  the  case;  ex( 
as  to  said  eleventh  item  of  the  will.  We  cannot,  howe^ 
agree  with  the  learned  and  able  Judge,  who  decided  this< 
in  the  Court  below,  that  the  case  just  cited,  is  an  authoi 
in  point,  when  we  come  to  construe  said  eleventh  item  of  i 
will.  In  that  case,  the  will  gave  only  a  life-estate  to 
three  sisters,  and  in  no  event  could  either  of  them  take  xn 
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than  a  life-estate  ia  anj  portion  of  the  property.  The  lan- 
guage of  this  will  18  very  different.  It  is,  and  that  "  they 
(mjr  executors,)  have  and  hold  the  said,  stock,  in  trust,  for 
tte  equd  use  and  benefit  of  my  daughters  aforesaid,  during 
their  retpecUre  lives ;  and  after  their  death,  then  in  trust  for 
the  use  of  the  children  of  my  said  daughters,  and  if  either 
of  my  daughters  die  without  issue,  her  sliare  to  go  to  her  gis^ 
krtj  and  if  either  die  leaving  issue,  her  share  to  go  to  her 
"  Now,  we  are  satisfied  that  the  words  "  for  the  eqiuil 
and  benefit  of  my  said  daughters,^'  taken  in  connection 
lith  the  subsequent  words,  "  if  either  die  without  issue,  her 
iare  to  go  to  her  sisters,*'  made  the  estate  a  tenancy-in-com- 
iiM)n,and  upon  the  death  of  Eliza  Waters,  without  issue, 
her  share  went  to  her  two  surviving  sisters,  as  tenants- 
B-common  in  fee  simple ;  and  that  upon  the  death  of  Mrs. 
Iroirn,  leaving  her  daughter,  who  is  the  wife  of  the  plaintiff 
ii  OTOT,  her  only  surviving  issue,  her  share,  which  was  then 
ne-half  of  the  estate,  went  to  her  said  daughter,  who  became 
iteDant-in-<x)mmon  with  her  aunt,  Mrs.  Bryan ;  whose  share, 
It  her  death,  goes  to  her  issue.       ^ 

We  think  this  view  of  the  case  is  sustained  by  authority, 
i  the  case  of  Warner  vs.  Hone,  Pr.  in  Chan.,  491,  Thomas 
Ghdirin  being  possessed  of  several  lease-hold  houses,  for  sev- 
ffil  terms  for  years,  made  his  will,  and  devised  his  property 
to  his  wife  for  life,  and  after  her  death,  he  gave  and  devised 
Sesame  to  Alice  Bunion  and  her  three  sons,  equally  amongst 
4«D.  And  it  was  decreed  that  they  took,  as  tenants-in- 
ttnunoD,  though  there  was  no  mention  of  any  division  to  be 
"wrfe,  or  equally  to  be  divided  between  them.'  And  accord- 
8glr,the  plaintiff,  who  was  administrator  of  Alice  Bunion, 
ttd  had  brought  this  bill  for  an  account  of  the  profits,  had 
•»  account  of  the  profits,  for  the  time  past,  and  that  he 
^d  be  let  into  a  fourth  part  of  the  rents  and  profits  for 
^  time  to  come. 

Itt  Lewen  vs.  Cox,  Cro.  Eliz.,  695,  it  is  held  that  a  devise 

to  his**  two  sons  equally ,  and  their  heirs,"  creates  a  tenancy- 

"HsmuQon,    Popham,  C.  J.,  says,  **  If  one  devise  his  goods 

*!*jBjf  to  two,  there  is  not  any  joint-tenancy :  for  equally ^ 

YoL.  xxxvni — 11. 
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shows  his  intention  to  give  to  cither  of  them  ao  equal 
j)ortion ;  so  of  a  devise  of  a  term  to  two  equally^  tb^ 
t<!nants-in-conimon.'^     Again,  he  says  of  land:  ^'Botifi 
devise  were  to  two  and  their  heirs  equally^  or  part  and 
alike,  there  is  a  tenancy-in-common  ;  for  every  one  of  tkek] 
heirs  shall  have  it.''     And  this  opinion  was  afterwards  a£] 
firmed  on  a  writ  of  error  in  the  exchequer. 

Deme  vs.  Gaskin,  2  Cowp.,  657,  was  decided  by  Loil| 
Mansfield.  In  that  case,  testator  devised  his  property  to  Itr] 
R.,  G.  R.,  and  T.  R.,  cqiuilli/f  and  it  was  held  the  deviaeSj 
were  tenauts-in-common.  His  Lordship  says:  "Astothi! 
next  question,  whether  this  is  a  tenancy-in-common  or  ajoint- 
tenancy,  there  is  no  room  for  argument.  Equally,  as  well* 
equally  to  be  divided,  implies  a  division;  whereas,  if  thqTi 
were  to  take  as  joint-tenants,  there  would  be  no  division." 

In  Fisher  vs.  Wigg,  1  P.  Wm's.,  16,  Mr.  Justice  GooU 
says:  "The  words  equally  divided,  or,  equally  to  be  divided, 
make  a  tenancy-in-common  in  a  will,  beyond  all  dispute.'' 

In  the  case  of  Lord  Bindou  vs.  the  Earl  of  Suffolk,  1  P. 
Wm's.,  96,  this  question  \^h  as  to  the  proper  construction  of 
the  will  of  th(f  late  Earl,  who  gave  £20,000  (due  him  from  tU 
crown,)  to  his  five  grand-children,  share  and  share  alike,  equal- 
ly to  be  divided  between  them,  and  if  any  of  them  died,  then  hi 
share  to  go  the  survivors,  or  survivor  of  them.  The  ques- 
tion was,  whether  the  grand-children  took  as  tenants-in-com- 
mon  or  as  joint-tenants,  and  the  Lord  Chancellor  held  tW 
they  took  as  tenants-in-common,  and  that,  by  the  subsequent 
words,  if  any  of  them  died,  his  share  shall  go  to  the  survi*  | 
vors,  it  must  be  intended,  if  any  should  die  during  the  life*  | 
time  of  the  testator.  This  case,  which  was  decided  in  1707,  , 
was  reversed  on  an  appeal  to  the  I^rds ;  but  in  the  sub^ 
quent  case  of  Stringer  vs.  Phillips,  decided  in  1730,  the  opin- 
ion of  Ijord  Cowper  was  adhered  to.  That  case  is  thus  re- 
ported in  Equity  Cases,  Abr.,  292.  "One  devised  XlOOto 
five,  equally  to  be  divided  btitween  them,  and  the  survives 
and  survivor  of  them,  and  if  A,  (one  of  the  five,)  died  be- 
fore marriage,  her  share  to  go  over  to  another  person ;  and  it 
was  decreed,  that  they  took  this  £100  as  tenants-in-common; 
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ind  that  the  words  *and  that  the  survivors  and  survivor  of 
fkm'  to  make  them  joint-teDants^  would  be  a  contradiction, 
I)  the  first  words,  whereby  they  were  made  tenants-in-com- 
■00 ;  and  that  they  should  be  construed  to  extend  only  to 
■ch,  who  were  the  survivors  at  the  death  of  tlie  testator ; 
ttd  therefore  inserted,  to  prevent  a  lapse,  and  this  is  the.. 
ifroDgef  by  the  Kmitaticn  of  A's  share  upon  a  contingency ,  by 
I  llich  it  is  plain  the  testator  did  not  intend  her  to  be  a  joint- 
feeaDt  with  the  rest ;  and  as  the  devise  was  to  all  five,  they 
install  take  alike,  and  not  A,  to  be  tenant-in-oommon,  and 
4e  other  five  joint-tenants,^' 

It  was  adjudged,  in  3  Lev.,  379,  that  if  a  man  devises  lands 
to  his  two  sons,  and  their  heirs  forever,  and  the  longer  liver 
rf  them,  to  be  equally  divided  between  them,  after  his  wife's 
kath,  th^  shall  be  a  tenancy-in-common  in  the  sons.  See 
fVemon,65.  2  Vernon,  430.  2Ves.,255.  Co.  Lit,  1906. 
JBoLAbr.,  39.    3  Atk.,  524. 

Bat  it  is  insisted  that  there  cannot  be  a  tenancy-in-common 
nder  this  item  of  the  will,  as  the  three  daughters  of  the 
^or  had  a  life-estate  in  the  property,  and  it  could  not  be 
firidcd  till  the  death  of  the  survivor  ;  and  it  is  questioned 
lytbe  learned  Judge  in  the  Court  below,  whether  any  efiect 
'latever  should  be  given  to  the  latter  part  of  this  item  of 
fevill,  which  says,  "if  either  of  my  daughters  die  without 
•*ne,  her  share  to  go  to  her  sisters,  and  if  either  die  leaving 
*w,  her  share  to  go  to  her  issue."  Were  it  necessary  to  re- 
J^taoy  part  of  the  language  of  the  will,  we  think  the  words  of 
^tfwoorAvp  should  J)e  rgected  rather  than  the  words  which 
®8itethe  tenancy-in-common;  as  joint-tenancies  are  not  fa- 
'Wfid  by  law ;  and  are  abolished  by  our  statute.  Words 
wea  of  survivorship  in  a  wiU  shall  not  defeat  the  eflect  of 
^wds  importing  a  tenancy-in-common  ;  but  shall  be  referred 
^swuetime  as  the  death  of  the  tenant  for  life,  or  even  the 
^  of  the  testator;  although  this  would  be  a  construction 
^  to  be  adopted,  if  there  could  be  any  other.  See  note  on 
I*p251,  Ves.  8r.  Ch.  Reps.,  1  Am.  ed.  Russel  vs.  Long, 
<  Ves.,  561.     Perry  vs.  Wood,  3  Ves.,  204. 

ffcare  of  opinion,  however,  that  effect  may  be  given  to 
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every  part  of  this  item.     Let  it  be  borne  in  mind   that 
language  of  the  testator  is,  ''  in  trust  for  the  equal  use 
benefit  of  my  daughters  aforesaid^  during  their  respective  livi 
and  after  their  death^  then  in  trust  for  the  use  of  the  child 
of  my  said  daughters,  and  if  either  of  my  said  daugh 
die  without  issue,  her  share  to  go  to  her  sisters^  and  if  either* 
die  leaving  issue,  her  share  to  go  to  her  issue."    Now,  ^htlb 
is  the  plain  intent  of  the  testator?    That  his  three  daoghtor     ~~ 
shall  take  this  property  as  tenauts-in-common^  for  their  rm*    Ji 
pective  lives — ^that  is,  each  to  hold  her  share  of  the  propel^  ^ 
for  her  life,  and  at  her  death,  her  share  to  go.  to  her  issuef  ;  : 
and  if  either  die  without  issue,  her  share  to  go  to  the  hi»r  i^ 
survivors,  who  take  it  in  fee  simple,  as  tenants-in-commoij-r'- 
and  as  each  dies  who  has  issue,  her  share  goes  to  her  iantt  ..^ 
If  it  had  been  intended  that  the  three  daughters  take  M^!"^-! 
joint  tenants-for-life,  and  that  the  survivor  take  the  wIk4i:?^J 
during  her  life,  why  dispose  of  the  share  of  one  dying  wiA*    ^- 
out  issue  ?    Under  that  construction,  the  moment  she 
without  issue,  her  share  was  at  an  end^  and  that  part  of  thtf '~=^ 
will  which  gives  her  share  to  her  surviving  sisters,  after  W 
death,  is  without  meaning.    But  give  the  clause  the  odNT 
construction,  and  every  word  has  its  proper  placCy  and  i|t 
proper  signification. 

We  are  satisfied,  for  another  reason,  that  we  do  no  violfli* 
to  the  intention  of  this  testator  by  this  construction.  Vj^ 
an  examination  of  the  will,  we  find  that  the  language  of  tb^ 
eleventh  item,  which  disposes  of  the  residuum  of  the  esttt^^ 
differs  from  the  language  of  the  othec  items  in  questiofr 
Doubtless  the  testator  had  an  object  in  changing  the  pfaitf^ 
ology,  when  he  came  to  dispose  of  the  residuum  of  the  eflMb 
and  in  using  language,  different  from  that  used  in  pievioflB 
items,  by  whieli  he  gave  specific  legacies,  which  were  to  g^  "  ? 
to  the  issue  of  his  three  daughters,  '^  share  and  share  alik^  ^. 
"  after  their  deaths." 

Judgment  reversed.  /; 
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mJEL  Houston,  plaintiff  in  error,  vs.  The  State,  de- 
fendant in  error* 

D  the  trial  of  a  defendant  who  was  indicted  for  burglary  under  the 
ide,  for  breaking  and  entering  a  store- house,  alleged  to  be  the  prop- 
7  of  certain  parties  therein  named. 

:  that  parol  evidence  of  the  fact  that  the  parties  named  in  the  in- 
tmeot  were  ill  the  possession  of  the  store-house  under  a  written 
tract  of  lease  at  the  time  of  the  alleged  burglary,  was  sufficient  to 
ttin  the  allegation  of  ownership  of  the  premises,  in  the  indictment, 
koat  the  production  of  the  written  contract  of  lease, 

irglary.  Motion  for  new  trial.  Decided  by  Judge  Flem- 
i    Chatham  Superior  Court.     June,  1868. 

ooston,  and  other  negroes,  were  charged  with  burglary  in 
lay  time.  The  house  charged  to  have  been  broken  and 
^,  was  described  in  the  indictment  as  ^'  the  store-house 
ae  Uriel  B.  Wilkinson,  and  of  one  Benjamin  J.  Wilson, 
aid  store-house  being  the  property  of  the  said  Uriel  B. 
unson  and  Benjamin  J.  Wilson." 
ouston  was  tried.  During  the  trial,  Benjamin  J.  Wn.- 
Bwore  for  the  State,  that  said  store-house  was  rented  by 
ciDSon  &  Wilson,  (being  the  parties  named  in  the  in- 
oent,)  by  a  written  deed  of  lease,  and  that  witness  was 
)S6e8sion  of  it  at  the  date  of  the  burglary.  Thereupon, 
idant's  attorney  objected  to  any  parol  testimony  in  refer- 
to  the  fiict  of  renting,  or  the  terms,  or  time,  or  nature 
,  in  as  much  as  there  was  a  written  lease.  The  Court 
1,  diat  while  the  witness  could  not  testify  as  to  the  terms, 
of  the  lease,  he  could  prove  the  fact  of  renting,  and  that 
rag  in  possession  at  the  time  of  the  burglary,  and  that 
I  evidence  was  sufficient  proof  of  ownership  of  the  prem- 

tonston  was  found  guilty.  A  motion  for  new  trial  was 
le  upon  the  grounds  that  the  Court  erred  in  allowing  said 
:>1  testimony  of  Wilson,  and  in  holding  that  such  parol  tes- 
ony  was  sufficient  proof  of  ownership  of  the  premises,  that 
"te  not  necessary  to  produce  said  lease  to  prove  said  owner- 
P,  and  because  the  verdict  was  contrary  to  the  evidence,  etc* 
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The  Judge  refused  a  new  trial,  and  error  is  assigned  on  buI 
several  grounds.  In  this  Court,  it  was  conceded,  that  if  tbi 
Court  was  right  as  to  the  admissibility  of  Wilson's  testimoif 
and  its  sufficiency  to  show  ownership  of  the  premises,  tM 
the  verdict  was  sufficiently  supported  by  the  evidence. 

Hartridge,  Jones  and  Kichari^s,  for  plaintiff  in 

Jackson,  Laavton  and  Bassexger,  for  the  Solicitor  G«H 
oral  for  the  State. 

Warner,  J. 

The  only  question  made  in  this  record  is,  whether  the  evi- 
dence of  the  possession  of  the  store-house,  alleged  to  haw 
been  broken  and  entered,  was  sufficient  at  the  trial,  withont 
the  production  of  the  written  kaae.  The  store-house  irai 
charged,  in  the  indictment,  to  be  the  property  of  Uriel  & 
Wilkinson  and  Benjamin  J.  Wilson.  The  evidence  was,thit 
they  were  in  possession  of  the  store-house  at  the  time  of  tke 
burglary,  under  a  written  deed  of  lease.  It  was  objected  tint 
the  witness  could  not  prove  that  fad  by  parol,  but  that  the 
written  deed  of  lease  must  be  produced.  The  Court  ove^ 
ruled  the  objections,  which  is  now  assigned  for  error  hoft 
Burglary  is  defined  by  the  Code  lo  be  "  the  breaking  and  ca-  ] 
tering  into  the  dwelling,  mansion  or  «<orc-AoM5c,  or  other pla*  | 
of  business  of  another,  where  valuable  goods,  wares,  prodac^  " 
or  any  other  article  of  value  are  contained  or  stored,  with 
intent  to  commit  a  felony  or  larceny."  To  sustain  the  alle- 
gation in  the  indictment,  all  that  was  necessary  to  prove  it 
the  trial,  as  to  ownership  of  the  store-house,  was,  that  Wil- 
kinson &  Wilson  occupied  and  had  control  of  the  premisfl 
at  the  time  of  the  alleged  burglary ;  that  they  were  in  the 
lawful  occupancy  of  the  same  as  tenants,  or  otherwise.  Bos- 
coe's  Crim,  Evidence,  275.  Their  lawful  occupancy  of  tta 
store-house  at  the  time  alleged  in  the  indictment,  was  ihitf(tA 
to  be  established  at  the  trial.  In  our  judgment,  that  distinct 
fact  was  sufficiently  proved  without  the  production  of  A* 
lorUten  lease.    The  question  was,  not  whether  the  tenants  wei* 
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A  the  bwfid  possession  of  the  store-house  as  against  the 
Indlord,  or  other  persons  claiming  title  thereto^  but  the  ques- 
tion was,  whether  the  tenants  were  in  the  lawful  possession 
and  occuponqr  of  the  store-house  as  against  burglars,  who, 
n  violation  of  law^  broke  and  entered  the  same,  with  intent 
tooornmita  felony  or  larceny  ;  whether  the  tenants  had  the 
Inr/uf  possession  of  the  store-house  at  the  time  of  the  bur- 
ghiT,  ander  a  parol  or  written  lease,  was  not  material,  the 
fsd  thsit  thej  had  such  possession  at  the  time  uf  the  alleged 
borghry  by  the  defendant  was  sufficient,  without  the  produc- 
tion of  their  written  evidence  of  title,  to  sustain  the  allegation 
ID  the  indictment. 

Let  the  judgment  of  the. Court  below  be  affirmed. 


ItiBG.  Dobbins  et  al.,  plaintiffs  in  error,  vs.  A.  Porter 
wd  Wallace  Gumming,  assignees,  defendants  in  error. 

^  a  bank  made  an  assignment  of  its  assets  for  the  benefit  of  its  cred 
ib»s,  and  a  large  portion  of  the  assets  was  in  money,  and  securities 
woTertible  into  money,  at  a  market  value,  and  a  creditor,  nearly  twelve 
■ootlu  after  the  assignment,  filed  a  creditor's  bill,  charging  that,  six 
■OQths  after  the  assignment,  and  again,  shortly  before  the  filing  of  the 

Ul,he  had  demanded  his  share  of  the  cash  assets  from  the  assignees, 

ud  they  had  refused  to  pay  him,  unless  he  would  release  the  bank  from 

tfe  whole  of  his  claim,  and  the  bill  prayed  an  account : 
[  that  the  bill  was  not  demurrable.     If  there  was  complication  or 

ewK  for  further  delay,  it  ought  to  be  set  up  by  way  of  defence ;  it 

ca&not  be  assumed. 
Jidginent  reversed,  on  the  ground  that  the  Court  erred  in  sustaining  the 

demurrer  to  the  bill,  it  being  the  opinion  of  this  Court  that,  under  the 

ommstances  stated,  the  bill  was  properly  filed. 

Equity.  Demurrer.  Decided  by  Judge  Schley.  Cham- 
ben    Chatbam  county,  November,  1868. 

The  Bank  of  the  State  of  Georgia,  a  corporation  of  said 
ooonty,  had  saspended.  Public  notice  of  their  intention 
lavmg  been  given,  a  nieeting  of  the  stock-sholders  was  held 
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on  the  3d  of  May^  1866.  A  majority  of  the  stock  being  tlicn 
represented^  it  was  resolved  that  the  board  of  directors  should 
make  a  deed  of  assignment^  conveying  to  said  Porter  and 
said  Camming  all  of  the  assets  of  the  bank,  for  equal  distrK 
bution  among  the  creditors  and  bill-holders,  according  t» 
law.  Accordingly,  on  the  25th  of  May,  1866,  such  deed 
made,  conveying  all  the  property,  real,  personal  and  mixed, 
said  assignees,  in  special  tr ast,  to  '^  forth^vith  take  control 
and  possession  of  the  estate,  property  and  funds  assigned 
conveyed,  and,  within  a  convenient  time,  convert  the 
into  money,  either  at  public  or  private  sale,  as  may  seem  bei^: 
and  collect  all  the  debts  due  to  said  bank,'*  etc.  After  tin 
conversion  of  the  said  property  into  casli,  and  after  the  col- 
lection of  the  debts  due  to  the  bank,  and  after  the  paymeok! 
of  expenses,  commissions,  attorney's  fees,  etc.,  they  weretlM 
pay  out  and  distribute  the  proceeds  of  such  sales  and  colle^^ 
tions,  and  all  other  funds  in  their  hands,  among  the  creditoA^j 
of  the  bank,  in  the  order  and  according  to  the  priority  pr»^ 
scribed  by  law.  Or  they  might  make  a  partial  distribatioft=: 
of  the  assets,  or  part  payment  to  the  creditors,  before  thftj 
whole  of  the  property  was  converted  into  money,  if  thl^ 
assignees,  or  the  survivors  of  them,  thought  this  advisable,    j 

The  assignees  accepted  the  trust  and  took  possession  of  said  j 
property.     Part  of  this  proi>erty  was  (as  shown  by  theschcd- 1 
ule  attached  to  the  deed)  §7,071  23  in  United  States  currewy, 
8210,041  34  in  gold  coin,  §17,135  31  in  silver  coin,  $100  (» 
in  copper  coin,  in  sterling  exchange   about  §8,000  00,  ii  ■ 
bonds  and  promissory  notes,  payable  in  coin,  §14,150  00, and  : 
the  following  stocks  and  bonds:    eighty-five  shares  of  tl* 
Augusta  and   Savannah   Railroad    Company,   §8,500  00; 
twenty-one  bonds  of  Pensacola  and  Georgia  Railroad  Com- 
pany, §21,000  00 ;  seventeen  shares  of  Muscogee  Railroad 
Company,  §8,500  00 ;  two  shares  of  the  Alabama  and  Flo^ 
ida  Railroad  Company,  §2,000  00. 

On  the  10th  of  April,  1867,  Miles  G.  Dobbins  and  Wm. 
and  R.  J.  Lowry  filed  their  bill  against  said  assignees,  tf 
such,  in  behalf  of  themselves  and  such  other  creditors  • 
would  join  in  the  litigation  and  pay  their  part  of  theeX" 
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of  the  same.  They  averred  that  they  held  $5,000  00 
bills  of  said  bank,  (which  were  d^cribed,)  that  the 
ras  insolvent  and  made  the  assignment  aforesaid ;  that 
ignees  took  possession  of  all  its  assets  and  property 
said  assignment,  and  had  sold  part  of  said  property, 
!id  made  no  distribution  of  the  same,  or  of  any  part 

r. 

en  th^  complainants  were  informed  of  said  assign- 
their  attorney  called  at  the  bank,  to-wit:  in  Novem- 
866,  and  asked  of  Cummings,  what  the  assignees  were 
or  would  do  for  the  bill-holders  of  said  bank,  to  which 
^lied,  that  they  we^e  not  paying  them  anything,  as  they 
Ivertised,  for  six  months,  for  all  bill-holders  to  present 
bills,  and  as  these  complainants  had  not  presented 
within  that  time,  they  haj  lost  their  preference  over 
creditors.  The  counsel,  without  agreeing  that  that 
»,  and  insisting  that  it  was  not,  asked  him  to  pay  to 
unants  their  pro  rata  share  of  the  money  in  the  hands 
assignees,  counting  all  claims  against  the  bank,  and 
:  complainants  no  preference  or  priority.  Cummings 
1  to  do  this,  unless  the  attorney  would  release  the  bank 
jiy  other  payment,  except  such  as  might  be  realized 
the  assets  in  the  hands  of  the  assignees.  This  the 
ey  refused  to  do. 

no,  on  the  10th  of  April,  1867,  the  attorney  made 
IT  demand  upon  said  Porter,  (who  was  absent  when  the 
r  demand  was  made,)  offered  to  give  him  an  exact  des- 
re  list  of  the  bills  held  by  complainants,  or  to  receipt 
h  bill  for  the  amount  paid  on  it,  or  give  any  other 
i  which  the  assignee  might  wish  for  what  he  got,  and 
rtefiised  to  pay  anything,  unless  such  release  was  given. 
IMe  of  all  this,  they  prayed  that  said  assignees  should 
ibooivear  what  they  had  done  with  said  property  and 
much  was  due  to  bill-holders,  how  much  to  all 
etc.,  etc.,  and  should  account  and  settle  with 
and  that,  if  the  Chancellor  thought  best,  a 
Id  be  appointed  to  take  charge  of  the  same,  etc., 
iSm,  a  general  demurrer  was  filed.    Afler  argu- 


170         SUPREME  COURT  OF  GEORGIA. 

J — ^M^■-■-  ~       ■  — —    ^"^""^"^"n  I  ^^^^^^^M^^^^  ^^rr      — m—m—^^^^^m 

Dubbins  et  al,,  vs.  Porter  and  Cammings. 

mcnt  had,  the  Chaucellor  sustaiacd  the  demurrer,  and  thisf 

assigned  as  error.  ' 

1 
Wm.  Dougherty  for  plaintiffs  in  error.  ] 

Jacksox,  Lawton  &  Bassinoeb,  for  defendants  in  emc 

McCay,  J. 

I 
This  bill  charges  that  in  May,  1866,  the  Bank  of  tbeStiH 

of    Georgia  made  an  assignment  of  its  assets,  for  the  beml 

fit  of  its  creditors,  to  the  defendants ;  that  they  accepted  till 

same;  that  among  the  assets  was  $210,000  in  gold  ooiij 

$17^135  in  silver,  $800  in  sterling  exchange,  and  $100  dj 

copper  coin,  a  considerable  amount  of  stocks  and  bonds,  witi 

a  market  value.     The  complainant  is  a  bill-holder  for  $5,00Q 

In  November,  1866,  complainant  called  at  the  bank,  saw  OM 

of  the  assignees,  and  asked  for  payment.    It  was  refused.   Hi 

then  asked  for  his  p7'o  rata  sliare  of  the  cash  assets,  and  vii 

refused,  unless  he  would  release  the  bank  from  any  othei 

payment     He  called  again  in  August,  1867,  and  got  tlM| 

same  answer,  whereupon  he  filed  his  bill  in  his  own  behdUJ 

and  in  behalf  of  the  other  creditors.     This  bill  was  demnmd 

to,  and  the  demurrer  was  sustained. 

This  demurrer  was  sustained,  as  it  appears,  solely  on  tb 
ground  that  the  facts,  as  stated,  did  not  show  any  right  inllie 
plaintiff  to  call  the  defendants  to  account,  that  they  did  not 
appear  to  be  in  lach^.  Why  could  they  not  have  paid  out 
the  coin  pro  rata  immediately  ?  Why  not  sell  the  bonds  and 
stock  and  exchange  and  banking  house,  and  realize  and  p^ 
the  proceeds  of  that  out?  They  have  had  nearly  a  year.  If 
there  were  any  complications  or  disputes,  as  to  preferences, it 
does  not  appear.  It  was  very  easy  for  them  to  know  the  lii-' 
bilitics  of  the  bank  and  the  character  of  the  claims.  Vfhf 
keep  this  large  amount  of  cash  assets  idle?  If  there  are  ai^ 
reasons,  why  so  reasonable  and  business-like  a  proceeding  li 
an  immediate  application  of  these  cash  assets  to  the  dAtB 
should  not  take  place,  it  ought  to  appear  by  answer. 

Besides,  we  are  not  sure  that  the  demand  made  by  tha 
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Lee  of  a  release  from  this  creditor,  or  a  proffer  to  pay 

prorata  if  he  did  release,  was  not  itself  a  breach  of  the 

It   was   not   one  of  the   terms   of  the  assignment. 

assignees  are  emphatically  the  trustees  of  the  crcdit- 

and  they  have  no  right  to  use  the  assets,  to  secure  a 

to  the  assignor. 

At  any  rate,  the  bill  was  not  demurrable.     The  discretion 

IJlTen  by  the  deed  to  the  assignees,  to  make  a  pro  rata  dis- 

tdon  at  their  option,  is  not  an  arbitrary  discretion.     It 

ithdr  duty  to  exercise  it,  if  it  be  proper  to  be  done.     So 

as  appears  by  the  bill,  it  was  eminently  proper ;  if  there 

good  reason  a^nst  it,  that  is  matter  of  defence,  and 

;lit  affirmatively  to  appear. 


State,  plaintiff  in  error,  v9.  John  Dickson,  defendant 

in  error. 


I  Western  and  Atlantic  Railroad  is  the  property  of  the  State,  and  its 
aeomes  are  part  of  the  revenue  of  the  State.  A  debt  due  the  road  is 
I  debt  due  the  pablic,  and  is  to  be  paid  before  '^  any  other  debt,  lien 
tt claim  whatsoever,''  except  faneral  expences>  etc.,  as  specified  by 
tteCode. 

Priority  of  lien.     Decided  by  Judge  Milner.     Whitfield 
rior  Court.     October  Term,  1867. 

On  the  22d  of  July,  1866,  Robert  H.  Caldwell  owed  said 
m  $747  4G,  and  gave  him  a  mortgage  on  four  slaves 
>iecare  it.  On  the  4th  of  June,  1857,  Caldwell  owed  Dick- 
other  debts,  amounting  to  $450,  and  to  secure  them,  gave 
another  mortgage  on  said  slaves.  These  mortgages  were 
noorded.  Judgments  of  foreclosure  was  had  on  said 
on  the  20th  of  October,  1869,  and  on  the  6th  of 
iber,  1859,  respectively.  In  1869,  (at  what  date  does 
r,)  said  Caldwell  became  the  agent  of  the  Western 
|Aflaatic  Railroad,  and  so  continued  during  1860.  In 
fttTi  he  gave  bond  and  security  for  his  good  conduct  as 
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such  agent,  and  for  I860,  said  Dickson  was  one  of  his 
ritics. 

Caldwell,  as  such  agent,  was  a  defaulter,  and  the 
troller  General  issued  two  Ji.  fds.  against  Caldwell  and 
securities  on  said  bonds  for  said  years  for  $1,346  07, 
for  $173  71,  with  interest,  costs,  etc.,  respectively.    In  Ji 
uary,.  1361,  these  four^.  fas.  were  levied  on  said  slaves, 
slaves  were  sold  under  them,  and  brought  $1,805  00. 
fund   being  in  the  sheriff's  hands,  a  motion  was  made 
require  him  to  pay  the  Dickson  Ji.  fa,  therewith.     The 
troller  General  resisted  the  motion  upon  a  claim  of  prk 
of  lien.  * 

The  Judge  held  that  Dickson  should  be  paid  in  pi 
to  the  State,  but  that,  in  as  much  as  he  was  one  of  the 
ties  against  whom  the  State's  small  Ji.  fa.  had  been  issoeft 
its  amount  should  be  paid  to  the  State  out  of  said  fund,  anl 
it  should  be  given  to  Dickson,  that  he  might  control  it; 
Caldwell,  and  that  any  surplus,  afler  paying  Dickson,  shi 
be  paid  to  the  State. 

The  Comptroller  General  assigns  for  error  the  decision 
Dickson's^,  fa.  had  priority  of  lien  before  said  State/. /a 

Sprayberuy,  J.  A.  W.  Johnson,  (by  the  Reporter,)  fii 
the  State,  said  debts  due  to  the  public  are  entitled  to  priori^j 
citing  Neio  Code  of  Ga.,  scc^.  832-36.  Irwin's  Code^  885 
2494.  8^/i  Ga.  A\,  479,  481-2.  C.  B.  B.  Bk  of  Ga^m 
Little,  etaL,  lltli  Ga.  i2.,  346.  Bobensmivs.  Bk.  of  Danm, 
lith  Ga.  R,,  96  and  97 ;  and  this  claim  is  a  debt  due  to  tbcpa^ 
lie,  citing  Irwin's  Code,  sec.  967,  Acts  of  1858,  j).  62,  aeei,  % 
6,  7,  8.  Shields  vs.  Yonge,  Sup.  W.  <fe  A.  B.  B.,  15th  Ga.  JL 
357,  and  Dobbins  vs.  0.  &  A,  B.  B.  Co.,  et.  aL,  37th  Gta 
J2.,  240. 

C.  D.  IMcCuTCHEN,  (by  A.  B.  Culberson,)  for  Dickson,  rt 
plied  that  the  Act  of  1858  was  not  retroactive,  that  there  kl 
distinction  between  the  lien  of  taxes  and  other  public  ddlB 
that  the  priority  of  the  State  rests  upon  statutes;  33  HenxySdi 
chap.,  9th,  is  not  in  Schley's  Digest  of  Statutes  of  force  ii 
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r,  State  vs.  Harrison,  2d  Bailey,  S.  C.  R,  598 ;  Keckley 
iXeckley,  ^  Hill  S.  C.  Chan.  E.,  256 ;  Doane  vs.  Chitten^ 
%.£.Ch.,  25lh  Oa.  12.,  108 ;  as  to  third  persons,  the  Act  of 
18  must  be  oonstrued  against  the  State,  Jlaym^  etc.  vs^ 
8ih  Ga.  B.,  30. 


Bbowx,  C.  J. 

The  State,  in  the  collection  of  her  revenues,  is  not  subject 
judicial  interference,  and  takes  precedence  over  the  claims 
individuals. 

Taxes,  which  are  part  of  the  revenue  of  the  State,  are  to 
paid  before  any  other  "  debt,  lien,  or  claim,  whatsoever.'* 
edsed  Code.,  sec.  809. 

The  Western  &  Atlantic  Eailroad  is  tlie  property  of  the 
■te,  exclusively.  Bevised  Code,  sec.  967. 
All  debtors  to  the  road  are  debtors  to  the  State  or  public, 
id  where  any  question  arises  warranting  it,  the  right  or  ob- 
ptions  of  both  parties  are  to  be  determined  upon  by  the 
nre  governing  such  relation.  Bevised  Code,  sec.  981.  Acts 
r  1858,  p.  62,  sees.  1-6-7-8. 

As  the  road  is  the  property  of  the  State,  and  its  income 
I  mach  port  of  her  revenue  as  the  taxes  collected  by  her, 
t  seems  that  these  Acts  are  simply  declaratory  of  what  the 
nr  was  prior  to  their  passage. 

The  property  of  Caldwell  was  sold,  in  this  case,  under  a 
urtg^^./a.,  in  favor  of  Dickson,  and  under  two  ^./cw., 
Q  fiivor  of  the  State,  issued  by  the  Comptroller  General 
piost  Caldwell,  as  a  defaulting  agent  of  the  road.  The 
I  fa,  in  favor  of  Dickson,  was  an  older  lien  than  the  Ji.  fas. 
B  fiivor  of  the  State ;  and  would  have  been  entitled  to  the 
Booe^,  if  this  had  been  a  contest  between  two  individuals. 
lot  in  a  contest  between  the  State  and  an  individual,  we 
old  that  she  takes  precedence,  without  regard  to  the  date  of 
^Ii€Q.  8  Ga.  B.,  479;  11  Ga.,  364;  37  Ga.,  240;  Be- 
ind  Code,  2494,  and  Statutes  above  quoted. 
It  is  insisted  by  the  counsel  for  Dickson,  that  his  lien  had 
tached  before  the  passage  of  the  Act  of  1858,  and  that  the 
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Act  is  unconstitutional  as  against  him,  because  it  impaii 
obligation  of  the  contract  between  Caldwell  ^d  Did 
We  cannot  yield  our  assent  to  this  doctrine.  As  ain 
stated;  we  think  this  statute  only  declaratory  of  whai 
law  was  at  the  time  of  its  passage.  But  if  it  were  othen 
we  do  not  see  how  the  obligation  of  the  contract  bcti 
Caldwell  and  Dickson,  can  be  impaired  by  the  as8erti<n 
the  State  of  the  priority,  in  the  distribution  of  this  fi 
which  she  claims  and  exercises  in  all  cases,  in  the  coUec 
of  her  revenues. 
Judgment  reversed. 


Robuck  &  Orr  et  a?.,  plaintiflTs  in  error,  vs.  John  H 

KINS  et  al.y  defendants  in  error. 

Bills  for  a  new  trial  and  to  restrain  a  judgment  at  law,  are  not  faT 
by  Courts  of  Equity.  In  order  to  obtain  the  assistance  of  tke  C 
in  such  cases,  the  complainant  must  shew  fuU  diligence^  nnm 
with  negligence,  on  his  part. 

Bill  for  new  trial.  Demurrer.  Decided  by  Judge  P 
ROTT.     Gordon  Superior  Court.    October  Term,  1868. 

Robuck  &  Orr  had  seventeen  Justice's  Court  fi.  fm,  agi 
Thomas  Harkins  and  James  Harkins,  each  for  $30  00, 
sides  interest  and  costs,  founded /)n  judgments,  dated  the 
of  April,  1856.  They  had  them  levied  on  lot  No.  19( 
said  county,  on  the  26th  of  October,  1867,  as  the  prop 
of  Thomas  Harkins.  John  Harkins  filed  a  claim  to  i 
land,  and  employed  Dawson  A.  Walker  and  M.  Frandi 
his  attorneys.  Walker  went  upon  the  bench,  and  Fra 
died.  Warren  Akin  was  then  employed.  The  case  was  < 
tii^ued  from  time  to  time  during  the  war,  and  did  not  a 
to  trial  till  April,  1867.  On  the  trial,  the  levying  ofl 
testified  that  Thomas  Harkins  was  in  possession  of  the] 
when  the  levy  was  made;  one  of  the  witnesses  to  thed 
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xl,  that  at  the  time  of  the  delivery  of  the  deed  from 
as  Harkins  to  John  Harkins^  no  money  was  paid ;  and 
illholland,  (who  was  a  partner  with  Thomas  Harkins, 

firm  of  MillhoIIand^  Harkins  &  Co.,)  testified  that 
38  said  that  the  witness  and  the  other  partner  had  wasted 
D  assets ;  that  he,  Thomas  Harkins,  had  paid  his  part 

debts,  and  intended  to  transfer  his  land  to  John  Har- 
)  prevent  the  firm  creditors  from  recovering  any  thing 
im.  Here  the  plaintiff  in  fi.  fa.  closed, 
claimant  read  in  evidence  his  said  deed ;  showed  by 
aes,  that  claimant  paid  to  him,  for  the  use  of  Thomas 
18,  $300,  upon  a  note  originally  for  about  $700,  made 
n  Harkins,  payable  to  Thomas  Harkins,  and  the  $300 
idited  thereon,  and  Thomas  Harkins  said  to  Jones  that 
:e  was  given  for  said  land. 

O^Callaghan  testified  that  he  rented  the  premises,  in 
from  John  Harkins,  and  paid  rent  to  him  as  his  land- 

mant,  in  his  own  behalf,  testified,  that  when  he  bought 
id,  he  gave  his  note  as  a  temporary  settlement  only, 
;reed  with  Thomas  Harkins  that  he,  John,  would  go  to 
Georgia,  and  pay  off  said  Thomas  Harkins's  debts,  and 
then  take  a  credit  for  some  $700,  money  loaned  by 
)  Thomas ;  that  he  did  so,  and  when  he  returned  to 
an,  made  a  final  settlement,  by  which  he  was  in  Thomas 
ns's  debt  some  $700,  for  which  he  gave  his  note  at 
!  months,  which  he  fully  paid  off;  that  the  sale  was 
ade  to  delay  creditors,  but  because  Thomas  Harkins, 
cm  of  Thomas  Harkins,  Sr.,  had  returned  to  North 
oa.  and  he  wished  to  realize  on  said  land ;  that  because  his 
as  about  to  move,  he  did  not  wish  to  hold  said  land 
•;  that  at  the  date  of  his  purchase  from  Thomas  Har- 
Jr.,  (23d  of  August,  1855,)  Thomas  Harkins,  Sr.  was 
rolved  in  debt,  and  there  was  no  reasonable  prospect  of 
lore ;  he  did  fail  about  six  months  after  the  purchase, 
e  of  the  burning  of  a  college  of  which  he  was  the 
r;  and  that  at  the  date  of  the  purchase,  he,  claimant, 
>rth  $10,000,  and  amply  able  to  pay  for  said  land. 
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Claimant  also  showed  by  other  witnesses^  that  he  had  fttJ 
the  debts  of  Thomas  Harkius^  Sr.,  as  stated.  4 

The  jury  found  the  premises  subject  to  said  judgmentii,^ 
This  trial  was  during  the  first  week  of  the  Court,  wU| 
continued  for  two  weeks.  The  claimant  intended  movingi 
a  new  trial  during  the  next  week.  He  went  to  JEtome, 
gia,  on  business,  and  was  taken  sick,  so  that  he  could  not 
turn  to  Court ;  he  sent  certificates  of  his  physicians  as  tol 
illness  to  Akin,  at  Court,  but  Akin^s  wife  was  taken  sick 
he  went  home.  Before  he  left,  however,  he  made  out  a  m< 
for  new  trial,  and  left  it  with  James  Harkins^  and  left  a 
for  Col.  Mitchel,  an  attorney  of  the  Court,  stating  that  it! 
been  agreed  that  this  motion  should  be  heard  at  Whil 
Court,  and  asked  him  to  take  an  order  that  the  case  si 
be  heard  there,  and  to  go  there  with  all  the  papers  in  the 
The  grounds  in  the  motion  made  out  by  Akin  were 
stantially  these :  1st.  Because  the  Couii;  overruled  the  oljl 
tion  of  claimant  to  the  said  testimony  of  Millholland. 
Because  he  had  admitted  in  evidence  notices  dated 
day  of  December,  1856,  and  signed  "  Thomas  Harkii 
notifying  his  creditors  of  his  intention  to  take  the  benefit'^ 
the  Honest  Debtor's  Act.  It  was  not  shown  that  Tl 
Harkins  signed  the  notices,  but  his  attorney  had  said 
served.  3d.  Because  the  Court  refusrf  to  charge,  that  if  Jc 
Harkins  rented  the  laud,  a  short  time  after  he  bought  it| 
O'Callaghau,  and  he  took  control  of  it,  the  fact  that  Th< 
Harkins's  wife  and  children  remained  on  the  place  with  (yChK 
laghan,  is  not  a  badge  of  fraud.  4th.  Because  the  Co9(| 
refused  to  charge,  that  if  O'Callaghan  rented  the  land  bx^ 
John  Harkins,  he  had  the  right  to  put  whom  he  pleased  % 
possession,  and  even  had  he  allowed  Thomas  Harkinail 
remain  there  the  whole  year,  this  fact  would  not  be  a  bidg 
of  fraud  as  to  John  Harkins.  5th.  Because  the  Coorticfuwi 
to  charge  that  if  a  deed  is  made  and  witnessed  as  the  llW 
directs,  and  immediately  handed  to  the  Clerk  to  record,  id 
it  is  recorded  a  short  time  thereafter,  this  does  not  make.i 
fraudulent,  on  the  ground  ihxii  it  is  secret.  6th.  Because  Al 
Court  refused  to  charge,  that  the  fact  that  Thomas  Harkil 
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ned  on  the  land  from  the  23d  of  August,  1855,  till  the 
r  November,  1855,  when  the  lease  commenced,  is  no 
Qce  of  fraud,  unless  his  remainiog  in  possession  misled 
ick  &  Orr,  and  they  credited  Thomas  Harkins  between 

dates ;  and  7th.  Because  the  verdict  is  contrary  to  the 
nee,  etc 

it  for  some  reason  (not  disclosed)  no  such  order  was 
Q,  and  this  motion  was  never  filed  nor  presented  to  the 
t.  In  October,  1867,  one  hundred  and  thirty  acres  of 
uid  was  (K>]d  at  sheriff's  sale  under  said  Ji.  fas.y  and  bid 
7  Robert  M.  Young,  for  81,1 97  50.  In  January,  1868, 
herifF  went  to  put  Young  in  possession,  but  by  his  say- 
le  would  enjoin  him,  etc.,  he  was  prevented  from  doing 
tut  afterwards,  in  his  absence,  the  sherifip  put  Young  in, 
he  put  his  tenant  in  possession.     Meanwhile,  to-wit :  on 

May,  1861,  John  Harkins  conveyed  said  land  to  Win- 
Scott,  and  on  the  17th  December,  1861,  Scott  conveyed 
Wesley  M.  Neal.  Now,  said  Neal  filed  his  bill  averring 
foregoing  facts,  and  that  John  Harkins  paid  Thomas 
kins,  Sr.,  his  father,  $1,700  00  in  cash  for  said  land  ; 
Thomas  Harkins,  at  the  date  of  said  sale,  did  not  owe 
ick  &  Orr  anything ;  that  Thomas  Harkins  went  out 
OBsession  of  the  premises  in  October,  1855;  that  John 
kins  immediately  went  into  possession,  by  his  tenant, 
dlaghan,  and  by  himself  took  possession  in  January,  1857, 
ta  house  on  the  adjoining  lot,  worked  this  one,  and  re- 
led  there  till  his  home  was  burned  up  in  1861 ;  that  he 
lined  in  possession  till  he  sold  to  Scott ;  that  Thomas 
tins,  Sr.  was  not  in  possession  when  the  said  levy  was 
b^  but  that,  at  that  time,  John  Harkins  was  building  said 
M^  and  his  tenants,  Bichard  Cain  and  Stephen  Cain,  lived 
lands;  that  if  any  such  remark  was  made,  as  that 
to  by  Millholland,  it  cannot,  in  law,  affect  Neal ; 
testimony  ^was  illegal,  because  Thomas  Harkins,  Sr. 
and  because  Millholland,  as  partner,  was  interested 
ling  the  property ;  that  Mitchell  was  not  employed 
;  that  John  Harkins  and  Scott,  both  being  in- 
_,!»  cannot  recover  what  he  paid  for  said  land,  and 

^oi».xxxvin— 12. 
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that  Young  has  as  yet  paid  nothing  on  his  said  bid.  He 
not  aver  he  had  paid  anything,  but  his  copy  deed  stated 
he  had  paid  $3,750  00. 

Upon  those  facts,  joining  John  Harkins  as  a  complain 
he  prayed  that  Robuck  &  Orr  be  enjoined  from  farther*] 
ceedings  with  their  ^.  fas.,  and  Young  from  paying  anytl 
on  his  bid,  and  that  there  should  be  a  new  trial  in  said  d 
case,  and  that  Young  be  made  to  restore  him  possessio! 
the  premises. 

Judge  Milner  granted  an  order  requiring  the  defend 
to  show  cause  why  said  prayer  should  not  be  granted.  T 
demurred  to  the  bill  upon  the  ground  that  there  was 
equity  in  tlie  same.  Judge  Parrott  overruled  the  demm 
and  this  is  assigned  as  error. 

W.  H.  Dabney  for  plaintiff  in  error. 

Smith  &  Branham,  J.  W.  Ukderwood,  for  defeac 
in  error. 

Warner,  J. 

■  This  was  a  bill  filed  for  a  new  trial,  and  to  restrain, 
injunction,  the  judgment  of  a  court  of  law  upon  the  sev> 
grounds  set  forth  in  the  record.  Bills  of  this  description 
not,  as  a  general  rule,  much  favored  in  a  court  of  equ 
2d  Story's  Equity,  174,  sec.  888.  In  Stroup  vs.  Suttivan 
BlacJc,  2  Kelly^a  i?.,  275,  this  Court  stated  the  rule  to 
that  a  court  of  equity  will  not  grant  relief  against  a  jo 
ment  at  law,  on  the  ground  of  its  being  unconscientii 
"  unless  the  defendant  in  the  judgment  was  entirely  igi 
ant  of  his  defence  pending  the  suit,  or  unless,  without  i 
defaiilt  or  neglect  07i  his  part,  he  was  prevented  by  fraud 
accident,  or  the  act  of  the  opposite  party,  from  availing  h 
self  of  his  defence,  or  by  some  unavoidable  necessity .'' 
defendant,  in  the  Court  below,  demurred  to  the  bill,  \r\ 
demurrer  was  overruled,  and  that  is  the  assignment  of  ei 
here.  In  our  judgment,  the  complainants'  bill  does 
make  such  a  case  as  entitles  them  to  the  relief  which  1 
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There  is  no  reason  given  why  the  complainants  did 
lept  to  the  rulings  of  the  Court  on  the  trial  of  the 
ase,  within  thirty  days  after  the  adjournment  of  the 
80  as  to  have  had  the  errors  complained  of,  corrected 
Coort,  or  why  they  remained  inwUive  until  after  the 
as  sold  by  the  sheriff,  before  filing  this  bill  for  a  new 
Besides^  if  the  claimant  had  exercised  proper  diligenoe 
3e  trial  of  the  claim  case,  he  could  have  obtained  all 
ief  in  the  common  law  court  which  he  now  seeks  here, 
the  provisions  of  the  3668th  and  3670th  sections  of 
ivised  Code.     Let  the  judgment  of  the  Court  below  be 

2d. 


i  DcsN,  plaintiff  in  error,  vs.  McNaught,  Ormond  & 

Co.,  defendants  in  error. 

case  ibe  owners  of  a  farm  placed  a  farmer  upon  it,  under  contract, 
-off  the  nse  of  the  farm  against  his  skill  and  labor  for  five  years, 
ihe  owners  and  tenant  were  to  stock  it  on  joint  account,  and  di- 
the  profits  once  a  year,  the  owners  to  have  the  right  to  terminate, 
artnership  on  six  months  notice,  if  the  farm  failed  to  pay  ten  per 
profit  on  the  capital  invested : 

Fhmt  the  bill  and  answers  show  that  the  farm  has  not  paid  ten  per  cent . 
m  owners  oo  the  capital  advanced  by  them,  and  that  the  owners 
a  right,  under  the  contract,  to  terminate  the  partnership  by  giving 
u  months  notice,  and  that  the  Court  did  not  err  in  granting  an  in- 
tikm,  and  appointing  a  Receiver  to  wind  up  the  affairs  of  the  part- 


pity.    Appointment  of  Receiver.     Decided  by  Judge 
IpffX.    Chambers.     Bartow  County.     October,  1868. 

m  fiu^ts  in  this  case,  see  the  opinion. 
for  plaintiff  in  error. 
WoFFOBD  for  defendant  in  error 
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Brown,  C.  J. 

McNaught  and  others  were  the  owners  of  a  farm, 
was  regarded  a  skillful  farmer.  It  was  agreed  that  he | 
upon  the  farm,  and  that  his  skill  and  labor  be  set-off 
the  use  of  the  farm  for  five  years,  unless  the  term  be 
ened  as  thcreinafler  provided.  He  and  the  owners  wa« 
furnish  and  stock  the  farm  at  joint  expense,  and  divide 
profits  equally,  once  a  year.  But  if  the  investment  should 
prove  profitable,  the  owners  of  the  farm  might  terminate 
partnership  by  giving  Dunn  six  months  notice.  If,  hoi 
the  profits  were  ten  j)er  centy  or  over,  on  the  capital  inv< 
it  was  to  be  regardwl  as  profitable ;  and  the  owners  were 
have  no  right  to  terminate  the  partnership.  And,  as 
could  not  furnish  his  half  of  the  capital  to  equip  and 
the  farm,  the  owners  agreed  to  advance  $2,000  00,  and 
other  sum,  if  any,  as  might  be  convenient  for  them  volanl 
to  advance,  and  Dunn  was  to  allow  them  one  per  cent,  a  montk; 
on  all  such  advances,  as  increase,  till  he  might  make  Ift; 
equivalent  advance  of  stock  or  working  capital.  They  wctt 
to  allow  Dunn  the  cost  of  removing  himself,  wife  and  four 
children  from  Canada  West  to  Bartow  county;  and  hemi 
to  have  the  use  of  the  dwelling  house,  and  all  farm  out^ 
houses,  firewood,  orchard,  garden,  poultry,  milk,  butter  voi 
root  crops,  as  much  as  was  necessary  for  the  use  of  his  fimilyf 
free  of  charge. 

He  was  so  to  manage  the  land,  both  as  to  crops  and  cul- 
ture, as  to  improve  it,  and  the  owners  were  to  allow  DOthing 
for  permanent  improvements. 

Under  this  contract,  the  land-owners  charged  that  tbf 
have  advanced,  in  1866,  1867,  1868,  between  $6^000  OOtfJ 
$7,000  00  to  the  farm.  Defendant's  books  show  that  tb^ 
have  advanced  over  $6,000  00,  and  that  he  had  contracted 
debts,  for  which  he  claims  that  the  partnership  is  liable  tf 
about  $600  00.  The  land-owners  have  received  from  ih 
farm  about  $2,000  00,  (they  and  Dunn  do  not  agree  as  to  tb 
exact  amounts,)  and  there  are  stock,  crops,  and  other 
on  the  farm  worth  about  $2,300  00. 
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Dm  this  statement,  it  seems  very  evident  that  the  farm 
.ot  paid  ten  per  cent,  on  the  capital  invested,  and  that 
wners  had  a  right,  under  the  contract,  to  terminate  the 
lership  by  giving  six  months  notice. 
Dunn  has  lost  his  labor,  and  received  nothing  but  the 
K>rt  of  his  Gunilj  from  the  farm,  the  owners  have  lost 
of  the  capital  paid  in.  After  a  careful  consideration  of 
case,  we  think  that  the  Court  did  not  err  in  granting  an 
DctioD,  and  appointing  a  Receiver  to  wind  up  the  affairs 
he  partnership.  We  regret  the  unfortunate  results  of 
Dunn's  attempt  to  make  his  system  of  scientific  farming 
itable  to  himself  and  the  owners  of  the  farm.  But  we 
e  no  power  to  relieve  him,  as  we  are  satisfied,  from  the 
s  in  the  case,  that  the  notice  was  [authorized  by  the  agree- 
It  entered  into  by  the  parties,  and  that  it  dissolved  the 
tnership. 
adgment  affirmed. 


B.  Barrett,  administrator  of  A.  P.  Bailey,  deceased, 
ilaintiff  in  error,  V8,  J.  W.  Jackson  et  al.y  defendants  in 
srror. 

fkt  8^8th  section  of  the  Code,  the  Jadge  of  the  Saperior  Court  may 
Me  a  certiorari  to  correct  errors  in  the  Inferior  Coart,  and  Court  of 
Minarj. 

iCfethe  organization  of  the  County- Court,  that  Court,  and  not  thelnfe- 
iorCoBrt,  accordmgto  the  provisions  of  Irwin's  New  Code,  had  juris- 
htion  to  bear  and  determine  the  question  of  the  abatement  of  a 
!,  cansed  by  a  mill-dam,  on  the  27th  December,  1867. 

Jurisdiction.    Decided  by  Judge  Parrott. 
Baperior  Court.    October  "term,  1868. 


and  Nathaniel  Nicholson  made  complaint,  before  a 
of  tiie  Inferior  Court  of  said  county,  that  a  mill-dam, 
totantj,  belonging  to  Baile/s  estate,  was  a  nuisance. 
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The  trial  took  place  before  three  Jostioes  of  the  Infi 
Court,  on  the  27th  of  December,  1867. 

Objection  to  one  of  the  jurymen,  and  to  some  of  the 
dence  of  plaintiff,  and  to  the  circumstances  attending 
delivery  of  the  verdict,  were  made  by  the  defendants^  t 
ney,  but  they  do  not  touch  the  points  upon  which  thei 
turned.  There  was  much  evidence,  pro  and  oon,  as  U 
sickness  in  the  neighborhood  of  the  dam,  and  as  to  wb 
the  dam  caused  it.  The  jury  found  that  the  dam  i 
nuisance. 

The  defendants'  attorney  moved  to  arrest  the  judgi 
upon  several  grounds,  founded  upon  the  unreported 
and  upon  the  ground  that  said  Justices  had  no  jurisdicti 
try  said  cause.  This  motion  was  overruled.  The  defeat 
attorney  thereupon,  sued  out  certiorari,  which  was  issuer 
by  the  Clerk,  but  by  the  Judge  of  the  Superior  Court 

When  this  certiorari  was  called  for  argument,  attorac 
defendants  in  certiorari  moved  to  dismiss  it,  because! 
issued  by  the  Judge  and  not  by  the  Clerk.     The  Court 
ruled  the  motion.     But  after  argument  had,  he  refof 
sustain  the  certiorari,  thereby  affirming  the  judgment  b 

Attorney  for  defendants  in  error  complain  at  the  n 
to  dismiss  the  certiorari,  and  in  the  same  bill  of  excep 
the  attorney  for  the  plaintiff  in  error  complains  at  the  al 
ance  of  the  judgment  below. 

W.  H.  Dabney  for  plaintiff  in  error. 

W.  Akin  for  defendants  in  error. 
Warner,  J. 

The  first  groiind  of  error  assigned  in  this  record  is, 
the  Court  below  refused  to  dismiss  the  plaintiff's  certic 
By  the  4026th  section  of  the  Code,  the  abatement  of  a 
sauce  caused  by  a  mill-dam,  was  to  be  tried  by  the  "In! 
Court,''  in  the  manner  therein  specified.  Assuming  tba 
"Inferior  Court"  of  Gordon  county  had  jurisdiction,  a 
time  and  place  of  trial,  then,  the  certiorari  was  properly  if 
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he  Judge  of  the  Saperior  Court.  The  3974th  section  of 
Cbdedeclaredy  that  "when  either  party  in  any  cause,  in  any 
arior  Court,  or  Court  of  Ordinary,  shall  take  exceptions 
ay  proceeding,  or  decision,  in  any  cause,  etc.,  such  \mrty 
petition  the  Judge  of  the  Superior  Court  for  a  writ  of 
warty  and  if  the  Judge  shall  deem  the  objections  suffi- 
J  he  shall  forthwith  issue  a  writ  of  certiorari,  directed  to 
3lerk  of  such  Inferior  Court,"  etc.  Afe  the  abatement  of 
taisance  was  tried  before  the  Inferior  Court,  we  think  the 
irari  was  properly  issued  by  the  Judge  of  the  Superior 
t  in  this  case,  and  therefore,  affirm  the  judgment  of  the 
t  below  upon  this  assignment  of  error. 
le  plaintiff  in  certiorari  in  the  Court  below  insisted,  that 
nferior  Court  of  Gordon  county,  at  the  time  of  the  trial, 
t:  on  the  27th  day  of  December,  1867,  did  not  have 
liction,  to  hear  and  determine  the  question  of  nuisance 
d  by  a  mill-dam.  The  Court,  however,  held,  that  the 
arior  Court''  had  jurisdiction,  and  that  decision  is  assigned 
ror.  Since  the  organization  of  the  County-Court,  and 
owers  conferred  upon  that  Court  being  embraced  in  the 
Ck>de,  and  the  powers  of  the  Inferior  Court  being  limited 
lat  new  Code,  to  county  mattcra  exclusively,  it  is  cx- 
ely  difficult  for  this  Court  to  hold,  that  the  Inferior 
t  of  Gordon  county  had  jurisdiction  of  the  subject  mat- 
f  the  nuisance  mentioned  in  the  record,  for  the  purpose 
earing  and  determining  the  same,  at  the  time  the  trial 
had.  We  think  that  a  fair  construction  of  the  Code  re- 
ss  us  to  hold,  that  the  jurisdiction  of  the  Inferior  Court 
all  questions  not  specially  conferred  upon  that  tribunal 
be  345th,  346th  and  347th  sections  of  Irwin's  New  Code, 
t  intended  to  be  taken  away  from  that  Court,  and  vested 
IfCounty-Court.  It  is  true,  that  the  power  to  try  the 
of  nuisance  is  not  in  terms  expressly  conferred  upon 

r-Court,  or  the  County-Judge,  but  we  think  the 

P^power  with  which  that  Court,  and  Judge,  is  clothed 

organizing  that  Court,  would  authorize  it  to  exer- 

ion  over  such  judicial  questions  as,  prior  to  that 

^devolved  upon  the  Inferior  Court,  the  more  espe- 
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cially^  as  the  jurisdiction  over  such  questions  is  taken  J 
the  Inferior  Court^  and  its  jurisdiction  limited  to  counly] 
ters.  The  311th  section  of  the  Code  declares^  that  the< 
meration  of  the  powers  of  the  County-Judge  shall  not  be 
hatistive;  but  the  County-Judge  may,  in  general,  exerm 
such  powers  as  are  essential  to  the  functions  ffrantedj  and 
think,  it  is  a  fair  construction  of  the  Code  as  it  stood  at 
time  of  the  trial,  to  hold,  that  it  was  essential  to  the  exei 
of  the  functions  of  the  County-Judge,  which  had  been  ( 
fcrred  upon  him  by  the  Code,  that  he  should,  upon  compl 
made,  as  provided  in  the  4026th  section  thereof,  have 
ceeded  in  the  manner  as  prescribed  therein,  to  hear  and 
termine  the  question  of  the  abatement  of  the  nuisance, 
stead  of  the  Inferior  Court.  That  such  was  the  iiUentio 
the  Legislature,  is  manifested  by  the  fact,  that  in  r^ulatiaf 
costs  of  the  County-Judge  by  the  313th  section  of  the  C 
it  is  provided  that  he  shall  receive  three  dollars  in  oei 
named  cases,  including  ^^ahatement  of  nuisances" 

There  were  several  other  questions  made  in  the  recordj 
the  view  which  we  have  taken  of  the  question  of  the  ji 
diction  of  the  Court,  renders  it  unnecessary  to  express 
opinion  in  regard  to  them.     Let  the  judgment  of  the  C 
below  be  reversed,  on  the  ground  of  want  of  jurisdictioi 


David  Davenport,  plaintiff  in  error,  vs.  The  Stj 

defendant  in  error. 

Where  two  persons  were  indicted  for  a  riot,  under  the  4441st  sectii 
the  Code,  and  the  name  of  one  of  the  defendants  was  spelt  Lan 
one  part  of  the  indictment,  and  Lance,  in  another  part  of  it : 

Held:  that  upon  the  trial  of  one  of  the  defendants  separately,  alth« 
the^vidence  showed  that  the  name  of  his  confederate  was  Lance 
there  being  no  doubt  as  to  the  identity  of  the  man,  whether  he 
called  by  the  one  name  or  the  other,  conviction  was  right  node 
facts  of  the  case. 

Riot.    Charge  of  the  Court.     Trial  before  Judge  Ibi 
Union  Superior  Court.     May  Term,  1868. 
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>avenport  and  another  were  jointly  indicted  for  a  riot,  the 
ATvful  act  charged,  being  the  beating  of  one  Chastain.  In 
!  indictment  the  other  defendant  was  called  William  Land; 
one  part  of  it,  and  William  Lance  in  another.  He  plead 
Uty  by  the  name  of  William  Lance,  taking  no  notice  of 
e  variance  as  to  his  name.  Afterwards,  Davenport  was 
±  apon  trial.  It  was  shown  that  Davenport  and  this  other 
fendant,  coming  up  with  Chastain,  Davenport  and  Chas- 
in  got  into  a  fight,  Davenport  having  struck  him  several 
sea  before  Chastain  resisted.  Persons  standing  by,  pro- 
ised  to  separate  them,  but  this  other  defendant  interdicted 
ly  such  interference.  It  was  not  shown  by  the  record  what 
IS  the  real  name  of  the  other  defendant,  except  that  the 
itness  called  him  William  Lance.  It  does  not  appear  that 
leir  attention  was  called  to  that  matter. 
The  Court  was  requested,  by  defendant's  attorney,  to 
urge  the  jury  that  they  should  look  carefully  into  the  alle- 
ilions  in  the  indictment,  and  to  the  evidence,  and  if  they 
Kmld  find  a  material  variance  between  them,  they  should 
nd  for  the  defendant.  He  further  requested  the  Court  to 
Mtroct  the  jury  to  find  for  the  defendant,  because  said  co- 
dendant  was  indicted  as  William  Land,  and  was  named  Wil- 
tarn  Lance,  and  because  the  offence  proven  (if  any  was)  was 
nault  and  battery,  or  affray,  and  not  riot. 

The  Court  charged  the  jury  that,  "  if  two  or  more  persons, 
nth  or  without  a  common  cause  of  quarrel,  do  an  unlawful 
It  of  violence,  or  any  other  act  in  a  violent  and  tumultuous 
inmer,  such  persons  so  offending  are  guilty  of  a  riot,  and 
|hit  if  two,  or  any  other  number  of  persons,  were  engaged 
jpHQch  riotous  act,  one  coming  up,  and  participating  in  such 
act  after  it  begun,  was  equally  guilty,  as  though  he 
been  there  at  the  beginning ;"  further,  that  they  were 
judges  of  the  law  and  the  facts,  in  such  cases ;  that  the 
enewas  before  them,  and  that  if,  upon  an  examination 
whole  case,  they  had  a  reasonable  doubt  as  to  the  guilt 

t,  they  should  acquit  him. 
■  yuy  found  the  defendant  guilty.     Thereupon,  he 
ht  a  new  trial  upon  the  grounds  that  the  verdict  was 
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contrary  to  law  and  against  the  evidence,  that  the  Ooolj 
erred  in  refusing  to  charge  and  direct  the  jury  as  reqi 
and  in  charging  as  he  did. 

Weir  Boyd  for  plaintiff  in  error. 

No  appearance  for  the  State. 

Warner,  J. 

It  is  a  general  rule  in  the  trial  of  criminal  cases,  that 
material  allegations  in  the  indictment  must  be  substantia 
proved,  as  charged  therein.     Upon  looking  into  the  indietp 
ment  in  this  case,  we  find  that  the  defendant  is  charged  with 
having  committed  a   riot  with  one  Land,  and  also  with  cm 
Lance  ;  that  is  to  say^  the  name  of  one  of  the  defendants  il 
spelt  "Land"  in  one  part  of  the  indictment,  and  "Lance"  i* 
another.     It  is  insisted  that,  in  as  much  as  the  defendant^ 
Davenport,  was  charged  with  having  committed  a  riot  witk- 
one  Land,  and  the  evidence  showed  upon  the  trial  that  Mis- 
name was  Lance,  the  variance  was  fatal,  and  the  defeodiot 
should  have  been  acquitted,  and  that  the  Court  below  end 
in  not  granting  a  new  trial  in  the  case  upon  that,  as  well  il 
the  other  grounds  stated  in  the  record.     It  appears  thattha  | 
defendant,  Wm.  Lance,  was  arraigned  upon  the  aforesaid  in- 
dictment, and  plead  "guilty"  without  raising  any  objcctioP  j 
as  to  the  name  by  which  he  was  indicted.     The  defendantp 
Davenport,   when   arraigned,  plead  "not  guilty,"   without 
raising  any  objection  to  the  form  of  the  indictment,  or  tta: 
name  of  the  party  with  whom  he  was  accused  of  having  com- ■ 
mitted  the  riot.     There  is  no  doubt  of  the  identity  of  tbe 
man  who  was  engaged  in  the  riot  with  the  defendant,  whcibtf 
he  was  called  by  the  name  of  Land,  or  Lance,  and  as  hi* 
name  is  spelt  both  ways  in  the  indictment,  the  verdict  wi* 
right  under  the  evidence.     It  is  not  the  policy  of  our  law,tf 
manifested  by  the  Code,  to  shield  defendants  from  pnnishnwnk 
for  violations  thereof,  upon  mere  technical  grounds  alon^ 
when  the  substantial  rules  of  the  law  have  been  complied 
viith. 
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Eras  contended,  in  this  case,  that  under  the  evidence,  the 
iant  was  guiltj  of  an  assault  and  battery,  and  not  a  riot. 
1441st  section  of  the  Code  declares,  "If  any  two  or  more 
ns,  either  with  or  without  a  common  cause  of  quarrel, 
I  unlawful  act  of  violence,  or  any  other  act  in  a  violent 
umultuoos  manner,  such  persons  so  oiTendiug,  shall  be 
«r  of  a  riot/'     We  think  the  evidence  in  the  record 

r 

p3  the  defendant  within  this  provision  of  the  Code,  and 
there  was  no  error  in  the  Court  below  in  refusing  the 
^ial  upon  any  of  the  grounds  taken  therefor.  Let  the 
nent  of  the  Court  below  be  affirmed. 


K  Holt,  plaintiff  in  error,  vs.  The  State  of  Georgia, 

defendant  in  error. 

re  a  party  has  been  discharged  and  acquitted  by  the  order  of  the 
art,  as  provided  by  thB  4554th  section  of  the  Code,  of  an  offence 
which  he  was  indicted,  and  is  afterwards  indicted  a  second  time  for 
9  $ame  eriminal  acts  as  alleged  in  the  first  indictment,  though  under 
fiifereot  named  offence^  he  may  plead  his  discharge  and  acquittal 
ider  the  first  indictment,  in  bar  of  the  second. 

X^nkrtfoiB  acquit.    Demurrer.    Decided  by  Judge  Knight. 
mer  Superior  Court.    October  Term,  1868. 

kt  October  Term,  1865,  of  said  Court,  John  Holt  and  six 
SB  were  indicted  for  assault  with  intent  to  murder.  The 
kstment  charged  that,  on  the  10th  day  of  August,  1865, 
lid  county,  said  defendants,  with  a  loaded  pistol,  willfully, 
tiboBly,  and  of  their  malice  aforethought,  assaulted  Mar- 
b'Balflton,  and  shot  at  her,  etc.,  with  intent,  then  and 
ii^ie  murder  her.  It  was  unexceptionable  as  to  form. 
Term,  1866,  of  said  Court,  five  of  the  defendants, 
_  Holt,  demanded  a  trial,  and  a  jury  being  cmpan- 
\§i»A  no  trial  being  had  at  that  term,  the  Court  ordered 
'be  tried  during  the  next  term,  or  discharged  and 
of  said  offence.    At  the  October  Term,  1866,  there 
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being  proper  juries  to  try  said  case,  the  defendants  I 
ready,  and  demanding  trial,  and  no  trial  being  had,  the  C 
ordered  that  said  defendants  "be  absolutely  discharged 
acquitted  of  the  offence  charged  in  the  said  indictment 

At  May  Term,  1867,  another  indictment  was  found,  c! 
ing  six  persons  of  the  same  names,  (as  those  before  chai 
with  the  offence  of  aggravated  riot.  It  was  in  proper : 
specifying  that  they,  on  the  10th  day  of  August,  186 
said  county,  feloniously  and  maliciously,  with  a  loaded  { 
struck  and  beat  and  shot  at  one  Margaret  Ralston,  w 
pistol,  said  pistol  being  loaded  with  gun-powder  anc 
leaden  ball,  being  an  instrument  likely  to  produce  c 
etc.  Upon  this  last  indictment,  three  of  said  five  defen 
were  arraigned  for  trial.  They  plead  the  former  indict 
and  orders ;  that  they  were  the  identical  persons  whc 
been  so  discharged  and  acquitted,  and  that  the  felony  ch 
in  said  last  indictment,  was  the  identical  felony  charg< 
said  first  indictment,  and  not  another  and  different  fc 
and  also  plead  not  guilty. 

The  Solicitor  General  demurred  to  the  plea  of  form< 
quittal,  and  afler  argument,  the  Court  sustained  the  6i 
rer,  and  overruled  that  plea,  upon  the  ground  that  it  w 
bar  to  said  trial.  The  case  was  then  continued,  as  to 
(the  other  two  were  tried,  and  found  not  guilty,)  and  h< 
assigns  as  error  the  order  overruling  said  plea  of  f( 
acquittal. 

Geo.  D.  Rice  and  Jas.  R.  Brown,  (by  the  Reporter 
plaintiffs  in  error,  cited  2d  Hale's  P.  C,  244;  Rix  vs.  S 
2d  a  &  P.,  634 ;  State  vs.  Ray,  1st  Rice,  1 ;  Roberts  &  C 
haven  vs.  the  State,  14  Ga,  R.,  8 :  3d  Gr.  Ev.,  sec,  36,  and 
and  State  vs.  Shepard,  7  Conn.,  54. 

S.  0.  Johnson,  Solicitor  General,  for  the  State. 
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5  error  assigned  to  the  judgment  of  the  Court  below  is, 
taining  the  demurrer  to  the  defendants'  plea  of  former 
Id  by  the  order  and  judgment  of  the  Court,  as  provided 
4554th  section  of  the  Code.  In  the  first  indictment,  the 
lants  are  charged  with  shooting  at  Margaret  Ralston 
loaded  pistol,  on  the  10th  day  of  August,  1865,  felo- 
jT  and  of  their  malice  aforethought,  with  inteut  to  mur- 
'.  In  the  second  indictment,  the  defendants  are  charged 
same  day,  in  the  same  county,  with  having  feloniously 
iliciously  shot  a  loaded  pistol  at  Margaret  Ralston,  strl* 
od  beating  her.  It  is  true  that  the  first  indictment  charges 
fendauts  with  an  assault  with  intent  to  murder  Margaret 
D,  and  the  second  indictment  charges  them  with  an 
^ted  riot.  The  plea  alleges  that  the  defendants  are 
idicted  for  the  %ame  acts  as  charged  in  the  former  in- 
iit,  for  which  they  have  been  acquitted,  and  the  demur- 
the  plea  admits  the  truth  thereof.  If  the  defendants 
)een  legally  acquitted  for  the  same  criminal  ads  in  the 
odictment,  as  are  now  charged  against  them  in  the 
indictment,  though  a  different  name  is  given  to  the 
)  in  the  second  indictment,  it  is  extremely  difficult  to 
re  upon  what  principle  they  can  be  ttoice  tried  for  the 
riminala^;  although,  technically ,  it  may  not  be  for 
ne  offence  in  name.  Can  the  State  put  a  party  upon 
be  second  time  for  the  sam^  criminal  act  after  he  has 
cqaittedy  by  changing  the  name  of  the  accusation  ?  If 
then  his  constitutional  protection  does  not  amount  to 
The  effort  here  is,  to  evade  the  provision  of  the  con- 
m  by  changing  the  name  of  the  offence.  The  j?ecord 
that  the  defendants  have  been  indicted  the  second  time 
I  same  identical  criminal  acta  for  which  they  have  been 
ed,  but  the  reply  is,  that  you  are  not  indicted  for  the 
riminal  o^enc€;  therefore,  the  former  indictment  and 
:al  is  no  bar.  K  the  State  thinks  proper,  by  its  prose- 
officer,  to  indict  a  party  for  an  assault  with  intent  to 
r,  upon  a  given  state  of  facts,  and  upon  the  trial  there- 
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of^   tlie  defendant   is  acquitted,  can  the  State  then  pids 
another  indictment^  alleging  precisely  the  same  state  of  fid^: 
(with  the  exception  of  the  malicious  intent^)  and  put  thepntf! 
again  upon  his  trial  for  the  same  criminal  a4stSj  by  alteni|P 
the  name  of  the  offence  f    The  State^  having  made  its  elecM 
as  to  the  nature  and  character  of  the  offence^  for  which  itirit| 
prosecute  the  party  upon  a  given   state  of  facte^  if,  npoij 
the  trial,  the  defendant  is  acquittcdy  ought  not  the  State  to  bl 
bound  by  its  election,  and  not  be  permitted  again  to  indifll 
and  prosecute  the  defendant  for  the  same  criminal  acts,  umkr 
the  name  of  another  offence  ?    The  question  to  be  answoil, 
is,  has  the  defendant  been  arraigned  and  put  upon  his  tiid; 
upon  a  sufficient  legal  accusation^  for  the  same  criminal  oflfe 
with  which  he  is  charged  the  second  time  ?     If  he  has,  thet 
he  has  been  put  in  jeopardy,  within  the  true  intent  and  mean- 
ing of  the  constitution,  and  cannot  be  tried  the  second  tiB((, 
for  the  same  criminal  acts,  under  the  same,  or  a  diffenofcl 
named  ofFcnce.     To  hold  otherwise,  would  be  to  hold  tU 
provision  of  the  constitution  which  declares,  ''nor  shall  aflj 
person  be  subject  for  the  same  offence  to  be  twice  put  JM  ] 
jeopardy  of  life  or  limb,^'  for  all  practiccU  purposes,  to  be  » 
mere  shadow,  and  delusion.    These  views,  are  in  accorduei 
with  the  ruling  of  this  Court,  in  Roberts  &  Oopenhaven  u, 
the  State,  lith  Ga,  Rep.,  8.     In  that  case  this  Court  stited 
the  rule  to  be,  "that  the  plea  of  auterfoits  acquit  or  cwirWi 
sufficient,  whenever  the  proof  shews  the  second  case  to  betke 
same  transaction  with  the  first."     Let  the  judgment  of  tl* 
Court  below  be  reversed. 
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}ES  M.HuiEd  al.f  plaintiffs  in  error,  vs.  Sarah  E.  Loud, 

defendant  in  error. 

purchased  of  W.  a  tract  of  land  on  time,  giving  his  note  for  the 
f  firehase  monej,  and  taking  the  vendor*  s  bond  for  titles,  went  into 
■i  tke  possession  of  the  same,  made  valuable  improvements  upon  the 
luti,  and  afterwards  L.,  a  married  woman,  purchased  the  property  as 
kr  separate  estate  from  M.,  and  paid  the  original  purchase  money  to 
f   W.J  the  original  vendor,  who  executed  a  deed  to  M.,  and  M.,  the  first 
ivcfauer  of  the  land,  executed  a  deed  to  L.,  the  married  woman, 
meiriag  the  sum  of  $31,000  00,  in  Confederate  money.    Subsequently 
Aeli6d  was  levied  on  to  satisfy  a  judgment  obtained  against  M.,  the 
fnt  porchaser  of  the  land  from  W.,  in  favor  of  H.,  and  was  advertised 
f  fat  sale  as  the  property  of  M.    L.  filed  her  bill  on  the  equity  side  of 
:   Ae  Court,  enjoining  the  sale,  and  praying  a  perpetual  injunction  against 
;    fte  sale  thereof^  on  the  ground  that,  in  view  of  the  facts  of  the  case, 
'  Ae  land  was  not  subject  to  be  sold  in  satisfaction  of  the  creditor's 
|.  jidgment.    The  Court  below  decreed  a  perpetual  injunction : 
:-JU:  that  the  judgment  of  the  Court  below,  perpetually  enjoining  the 
i    jidgmeat  creditor,  was  error ;  that  the  Court  below,  upon  the  state  of 
&eU  presented,  should  have  ordered  and  decreed  that  the  land  be  sold, 
isdoat  of  the  proceeds  of  such  sale,  Mrs.  L.  he  first  paid  the  amount  of 
fte  original  purchase  money,  to  which  W.  would  have  been  entitled 
uderhis  contract,  with  interest  thereon  up  to  the  time  of  sale,  and 
tkt  the  balance  of  the  proceeds  of  the  sale  of  the  land  be  paid  to  the 
jidgment  creditors  of  M.,  according  to  their  legal  priority,  in  existence 
piorto  Mrs.  L.'s  purchase  of  the  land. 


\ 


Equity.    Injunction.    Decided  by  Judge  Collier.    From 

Qtf ton  county. 

I 

The  bill  made  the  following  case:  James  H.   Waldrop 

iold  to  Wiley  P.  Mangum  north  quarter  of  lot  No.  242,  on 

ffedit,  giving  bond  for  titles,  and  taking  Mangum's  note  for 

tie  purchase-money.  ,This  note  was  not  paid,  Jas.  F.  John- 

iOD,  Esq.,  was  employed  to  collect  it.    On  the  4th  July,  1862, 

•id  Waldrop  made  a  regular  fee-simple  conveyance  of  said 

liod  to  said  Mangum,  and  delivered  it  to  said  Johnson,  as 

Waldrop's  attorney.     This  deed  was  so  made  and  left,  when 

Waldrop  was  going  to  the  army,  and  in  order  that  Johnson 

Jould,  by  levy  and  sale,  enforce  the  lien  on  the  land  for  the 

lorchase-money. 

Johnson  was  about  to  do  this,  when,  to-wit :  on  9th  Nov- 
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ember,  1^63,  P.  H,  Loud,  as  agent  for  his  wife,  Sara 
Loud,  (who  held  a  separate  estate,)  agreed  with  JohDSO 
attorney  of  Waldrop,  and  A,  S.  Mangum,  as  agen 
said  Wiley  P,  Mangum,  that  Loud,  as  agent,  should 
chase  said  land,  and  "  be  subrogated  to  all  the  rights 
equities  of  the  said  Waldrop,"  by  paying  to  Johnso 
such  attorney,  said  purchase-money  due  Waldrop.  In 
suance  of  this  agreement,  Johnson  transferred  to  said  L 
as  agent  for  his  wife,  said  judgment.  Loud,  supposing 
be  a  judgment  for  the  full  amount  of  the  purchase-m 
aforesaid  and  costs,  paid  the  full  amount  and  costs  to  J 
son,  as  attorney.  However,  there  never  was  a  judg 
thereon,  except  for  costs.  Johnson  delivered  said  dee 
Loud.  Afterwards,  on  the  9th  of  Nov^ember,  1863,  sai^ 
p.  Mangum,  in  consideration  of  $3,750  00,  by  her 
to  him  and  to  Johnson,  as  aforesaid,  conveyed  said  Ian* 
fee  to  Mrs.  Loud.  She  took  said  deed,  she  says,  to  make 
chain  of  title  complete.  At  said  date,  W.  P.  Mangum 
insolvent,  and  since  absconded,  and  removed  to  Louisi 
He  never  was  in  possession  of  said  land,  and  yet  John 
Huie  has  levied  on  it  afi.fa.,  in  his  favor,  against  said  T^ 
Mangum,  A.  S.  Mangum  et  aL,  founded  upon  a  judgi 
obtained  at  May  Term,  1862,  of  Clayton  Superior  Court, 
was  proceeding  to  sell  said  lot  thereby. 

The  prayer  was,  that  Huie  be  enjoined  from  selling 
land,  and  that  Wm.  T.  Waldrop,  administrator  of  J. 
Waldrop,  be   compelled   to  convey  the  land   to   Louc 
trustee  for  his  wife. 

Injunction  was  ordered  by  Hiram  Warner,  then  Ji 
of  the  Superior  Courts  of  the  CowetJ^  circuit.  The  aa 
did  not  deny  nor  admit  the  statements  of  the  bill.  At 
trial,  it  was  agreed  that  Judge  Collier,  then  presiding,  sb( 
hear  testimony,  and  decide,  both  as  to  the  law  and  fact 
the  case,  and  direct  a  decree  accordingly. 

After  reading  the  pleadings  aforesaid,  said  P.  H.  L 
testified,  that  in  1860,  as  agent  or  trustee  for  his  wife, 
bought  of  A.  S.  Mangum,  as  agent  for  W.  P.  Mangum,  i 
land,  giving  therefor  $3,700  00,  in  Confederate  currei 
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of  which  he  paid  Johnson,  for  Jas.  H.  Waldrop,  about 

00,  that  being  the  amount  of  a  claim  for  purchase- 

r,  which  Loud  understood  Johnson  held,  as  attorney  for 

Waldrop;  that  Johnson    then   delivered^  to  him  said 

meotioDed  deed ;  that  he  afterwards  took  said  second 

from  Mangum,  and  had  both  of  them  recorded.     He 

[,  that  he  paid  for  the  said  lot  with  the  separate  funds 

'bis  wife,  and  specified  the  buildings  and  improvements 

JiMXS  F.  Johnson,  examined^  testified  that  he  had  the 

for  collection,  etc,  as  stated  ;  that  when  Mangum  bought 

lot,  it  was  unimproved,  but  that  Mangum's  father  (the 

man  lived  there — W.  P.  Mangum  was  in  the  army,)  had 

red  it;  said  deed  was  delivered  to  Johnson,  as  Wal- 

k  attorney ;  was  never  delivered  to  W.  P.  Mangum, 

to  any  one  for  him,  nor  had  been  filed  in  the  Clerk's 

s;  Mangnm  never  paid  any  part  of  the  purchase-money ; 

;jtwas  all  paid  by  Loud,  as  trustee  for  his  wife,  and  the 

was  delivered  to  Loud,  as  trustee,'  he  having  stepped 
lUaDgnm's  shoes;  paid  Mangum  a  profit  on  his  bargain 

Waldrop,  and  paid  off,  and  discharged  Mangum's  lia- 

to  Waldrop  for  the  purchase-money. 
The  Judge  directed  the  jury  to  sign  a  decree  that  Huie's 
•i«.  be  perpetually  enjoined.     Of  this,  complaint  is  here 

TmwELL  &  Fears,  Huie,  for  plaintiffs  in  error, 
K.  Abxold,  for  defendant  in  error. 

Varneb,  J. 

Tbe  questions  of  law,  and  the  facts  involved  in  this  case, 
•we,  by  agreement,  submitted  to  the  Chancellor  in  the  Court 
Wow,  who,  upon  consideration  of  the  same,  directed  the  jury 
08^  a  decree  perpetually  enjoining  Huie,  the  judgment 
iditor,  fix)m  collecting  his  Ji./a.  out  of  the  property  claimed 
rlfrs.  Loud.  This  judgment  of  the  Court  is  assigned  for 
ror  here.     The  facts  in  the  case,  as  presented  by  the  record, 
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are  iu  substance  as  follows:  Mangum  purchased  of  T 
drop  a  tract  of  land  on  credit,  giving  his  note  for  the  ] 
chaste  money,  taking  Waldrop's  bond  for  titles,  went  into 
possession  of  the  same,  and  made  valuable  improvemt 
thereon.  Afterwards,  Mrs.  Loud,  a  married  woman,  j 
chased  the  property  from  Mangum,  as  her  separate  est 
and  paid  the  amount  of  the  original  purchase  money 
from  Mangum  to  Waldrop.  Whereupon,  Waldrop  execi 
and  delivered  a  deed  to  the  land  to  Mangum,  and  Man{ 
executed  a  deed  conveying  the  land  to  Mrs  Loud,  receii 
from  her,  as  the  consideration  therefor,  the  sum  of  thi 
one  hundred  dollars  in  Confederate  money.  Subsequen 
the  land  was  levied  on  to  satisfy  a  judgment  obtained  aga 
Mangum  in  favor  of  Huie,  and  was  advertised  for  8al> 
the  property  of  Mangum.  Mrs.  Loud  filed  her  bill  enj( 
ing  the  sale,  and  prayed  a  perpetual  injunction  against 
sale  of  the  property  under  Huie's  judgment  and^./o. 
The  question  in  the  case  is,  whether  Mangum  had  sud 
I  interest  in  the  land  and  improvements  thereon  as  was  subjec 
levy  and  sale  in  favor  of  his  judgment  creditors?  Inourja 
ment,  after  the  payment  of  the  original  purchase  money,  i 
interest  due  thereon  up  to  the  time  of  such  payment,  by  1 
Loud,  in  discharge  of  the  Waldrop  debt,  she  acquired  all 
rights  which  Waldrop  had  in  the  land,  and  no  more 
against  Mangum's  judr/ment  creditors.  If  the  land  and 
provcmcnts  put  thereon  by  Mangum  was  worth  more  than 
amount  of  the  Waldrop  debt  paid  by  Mrs.  Loud,  such  ei 
of  value  of  the  property  was  subject  to  the  payment  of 
judgments  obtained  against  Mangum  prior  to  the  sale  of 
property  by  Mangum  to  Mrs.  Loud. 

In  view  of  the  facts  of  this  case,  it  is  our  opinion  and  ju 
ment,  that  the  Court  below  should  have  ordered  and  dec 
a  sale  of  the  property,  and  that  out  of  the  proceeds  of  fl 
sale,  Mrs.  Loud  he  first  paid  the  amount  of  the  original} 
chase  money  to  which  Waldrop  would  have  been  enti 
under  his  contract,  with  interest  thereon  up  to  the  tiin 
sale,  and  that  the  balance  of  the  proceeds  of  the  sale  of 
land  be  paid  to  the  judgment  creditors  of  Mangum,  aco 
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0  their  l^al  priority,  in  existence  anterior  to  Mrs.  Load's 

base  of  the  land  from  Mangum. 

ithe  judgment  of  the  Court  below  be  reversed. 


J.  RussEii,  plaintiff  in  error,  va,  Eusebius  Slaton, 

defendant  in  error. 

ea  a  bill  was  filed,  to  enjoin  a  writ  of  possession  in  an  ejectment 

.  after  the  judgment  therein  had  been  affirmed  by  the  Supreme 

rt,  ailing  that  the  Supreme  Court  had,  in  its  judgment,  mistaken 

ferlooked  material  facts  in  the  record. 

tint  the  bill  was  properly  dismissed  on  demurrer. 

I  judgment  of  the  Supreme  Court  in  a  case,  is  a  judgment  affirm' 

or  TczerHng  the  judgment  below,  and  is  final  and  conclnsive  be- 

mthe  parties  on  the  matters  involved  in  that  trial.    The  opinion  of 

Court,  on  the  law  of  the  case,  does  not  stand  on  the  same  footing, 

naj  be  o?erruled,  after  argument,  if  shewn  to  be  erroneous,  even 

■animons. 

(oity.    Demurrer.    Decided  by  Judge  Collier,    Fayette 
nor  Court,     March  Term,  1868. 

lasel  filed  a  bill,  making  the  following  averments  :  On 
Wi  of  October,  1835,  John  T.  Davis  bought  land-lot 
120,  7th  District,  Fayette  county,  at  sheriff's  sale,  as  the 
€rty  of  James  McCarcell,  the  drawer,  before  the  grant  for 
itme  had  issued  from  the  State,  and  under  said  sale  took 
lediate  possession.  The  grant  issued,  and  afterwards,  on 
7th  of  February,  1837,  it  was  again  sold  by  the  sheriff, 
le  property  of  said  drawer,  and  Davis  bought  it  again, 
paid  the  purchase  money,  but  took  no  deed  from  the 
iff  Davis  remained  continuously  in  possession  till  the 
of  1844  or  first  of  1845.  About  the  1st  of  October, 
J,  «ud  Davis  and  another  owed  Case  &  Stratton  $1 ,500  00 
gave  them  their  note  for  that  sum.  Upon  the  unpaid 
of  this  note  a  judgment  was  obtained,  on  the  1st  of  De- 
3er,  1847,  in  favor  of  T.  JL  Jones,  a  nominal  plaintiff. 
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Erussel  bought  seiidfi.fa.,  takiug  a  transfer  from  Jones, 
from  Case^  for  his  firm^  and  levied  on  said  lot  as  the  pro^ 
of  Davis,  who  was  in  possession.     Slaton  filed  a  claim 
the  Jand ;  it  was  tried,  and  the  land  was  found  subject  to 
fi.  fa.y  aud,  under  it,  the  land   was  regularly  sold  by 
sheriff,  and  bid  off  by  Russel,  at  $250  00.     On  the  12th 
April,  1853,  the  sheriff  made  a  deed  to  Russel,  aud  put 
in  possession  of  the  land.     Under  said  sale  Russel  is, 
ever  has  been,  in  possession  of  the  same.     On  the  28th 
August,  1855,  Slaton  brought  ejectment  against  Russel 
this  lot,  and  recovered  the  same  with  mesne  profits. 

He  then  recited  all  that  took  place  in  the  aforesaid 
mcnt  cause,  almost  in  the  words  of  the  report  of  the 
in  25^A  Georgia,  Bepart,  193,  and  that  the  judgment  of 
Supreme  Court  was  made   the  judgment  of  the  Sa 
Court,  and  thereupon,  a  writ  of  possession  had  issued  tofri 
him  out,  and  Slaton  in,  possession  of  said  land,  and  that  ifai 
deed  from  Westbrook,  sheriff,  to  May  &  Lambeth,  was  i 
fraud  of  the  creditors  of  said  Davis. 

Because  of  these  things,  and  because,  as  Russel  av 
said  Supreme  Court,  by  accident  or  mistake,  overlooked 
fact  that  complainant  proposed,  and  offered  to  prove  in 
Court  below,  that  the  debt  by  which  the  land  was  sold, 
Russel  beca*tne  the  purchaser,  existed  at  the  time,  and 
many  years  before,  said  Davis  abandoned  or  left  the  _ 
sion  of  said  land,  and  that  the  Judge  of  the  Superior  Ootfj 
refused  to  allow  Russel  to  make  that  proof,  (that  Court  tM 
ing  that  the  only  question  in  the  case  was  the  statute  of  liw 
itations,  thereby  misleading  RusseFs  attorneys,)  and  becuri 
said  Court  based  its  judgments,  in  part,  on  the  fact  that  M 
such  debts  had  been  shown,  overlooking  said  offer  to  shof 
them,  and  because  of  the  refusal  of  the  Judge  to  allow  tU 
proof  made,  and  because  the  Supreme  Court  also  overloobsl 
the  fact  that,  on  said  trial,  Russel  proposed,  by  proof,  M 
carry  title  down  to  Slaton,  and  that  this  evidence  ivM 
rejected ;  to  prevent  another  action  of  ejectment,  and  to  qokjl 
his  possession,  Russel  prayed  that  said  writ  should  be  enjoimli 
and  that  Slaton  be  decreed  to  be  barred  in  the  premises  b]! 
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IB  rerdict  in  said  claim  case.  The  injunction  was  granted  y 
jsirer  was  filed,  and  so  matters  stood  till  the  term  aforesaid. 
|k  answer  denied  any  fraud  or  knowledge  of  any  debts 
brged,  stated  how  Slaton  ^ot  a  title,  etc. 
The  cause  came  up  on  a  motion  to  dismiss  the  bill  for  want 
^qnily,  and,  if  it  had  any  equity,  upon  the  ground  that  the 
[Btjr  was  sworn  off.  The  Court  dissolved  the  injunction 
d  dismissed  the  bill,  and  this  is  assigned  as  error.    . 

TrowELL  &  Feabs,  a.  W.  Hammond  &  Son,  for  plain - 
6  in  error,  cited  sees.  3040-1,  3062  Code;  15   Oa.  R, 
n;  10  Go.  B.,  399;  3  John  R,  588;  2  Story's  Eq.,  859 
I  Oa.  i?.,  143 ;  19  Ga.B.,  124;  25  Ga.  jB.,  193. 

J.  M.  &  W.  L.  Calhoun  for  defendant  in  error. 

McCay,  J. 

This  is  a  bill  filed  under  the  following  circumstances. 
Iiton  bronght  ejectment,  with  several  demises,  against  Rus- 
l  The  case  was  tried,  and  verdict  was  for  the  plaintiff  in 
tttment.  Russel,  the  defendant,  brought  the  case,  by  bill 
faoeptions,  to  this  Court,  where,  at  March  Terra,  1858,  it 
ttargoed,  and  the  judgment  of  the  Court  below  was  affirmed 
f  this  Court.  That  judgment  was,  at  the  next  term  of  Fay- 
teSaperior  Court,  made  the  judgment  of  that  Court,  and 
writ  of  possession  issued.  Russel  then  filed  this  bill,  set- 
igforth  a  history  of  the  trial,  and  alleging  that  the  Supreme 
out  had,  in  its  judgment  of  affirmance,  made  a  mistake  as  to 
vtain  material  facts  in  the  record,  and  praying  a  perpetual 
jiiDction  against  the  plaintiff  in  the  ejectment  cause.  At 
Itrdi  Term,  1868,  this  bill  was  demurred  to,  and  demurrer 
18  sanctioned.  To  that  judgment  exceptions  were  filed. 
This  is  rather  an  extraordinary  case.  The  title  to  this  lot 
land  seems  to  have  been  always  in  dispute,  no  matter  who 
B  in  possession  of  it.  We  are  not  disposed  to  protract  this 
lerminable  warfare.  The  demurrer  was  properly  sustained, 
le  real  ground  of  the  bill  is,  that  the  Supreme  Court  erred 
its  judgment  of  affirmance  at  the  March  Term,  1858.    The 


198         SUPREME  COURT  OF  GEORGIA. 

Rassel  vs.  Slaton. 

mistake  of  fact  alleged  was  a  small  matter,  and  could  1 
had  no  effect  upon  the  judgment.  If  a  man  has  held  1 
adversely  for  seven  years,  and  then  abandons  it,  the  presu 
tion  is  that  his  possession  was  only  seemingly  adverse,  and 
he  has  resigned  his  claim,  and  the  existence  or  non-ezist 
of  creditors  can  have  but  little  to  do  with  it 

But  we  place  our  affirmance  of  the  judgment  of  the  C 
on  higher  grounds. 

1.  The  judgment  of  affirmance  or  reversal,  by  this  Com 
the  judgment  of  the  Court  below,  is  not  the  subject  of  re\ 
This  is  a  Court  of  the  last  resort,  and  it  would  be  an  e: 
ordinary  law,  indeed,  that  would  justify  such  a  review, 
that  this  Court  is  infallible,  but  that  such  a  proceeding  w 
be  child's  play. 

2.  Certainly  the  argument  of  the  Judge  who  write 
the  reasons  for  the  judgment,  however  false  in  logic  or  in 
cannot  be  a  ground  for  re-hearing  thai  case.  If  the  fa 
the  case  is  adjudged  wrongly,  the  Code  provides  thai 
question  of  law  may,  on  motion,  be  re-heard,  but  until 
is  done,  it  is  binding  on  the  Court  even  for  future  cases. 

We  are  aware  that  there  have  been  cases  when  Courts,  • 
of  the  last  resort,  have  allowed  their  judgments  to  be  op 
and  reheard.  We  think,  however,  that  those  cases  are  < 
where  there  was  fraud,  no  parties,  or  some  state  of  facts  w 
made  the  judgment  a  nullity.*  1st  Grattan,  81.  3d  i 
323.     7th  Grattan,  84. 

We  do  not  say  that  their  might  not  arise  a  case,  in  w 
it  might  be  made  the  ground  of  a  proceeding  in  the  pr 
Court,  that  the  jvdgmeTVt  of  this  Court,  in  a  case  befoi 
was  made  upon  a  mistake  of  fact — as,  for  instance,  the  li 
a  party — or  was  procured  by  fraud.  This  is  by  no  m 
such  a  case.  This  case,  if  sustained,  would  be  on  the  gw 
that  the  Court  had  not  read  the  record ;  and  did  not,  in 
know  what  it  was  doing. 

Judgment  affirmed. 
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'BELL  Wallace,  Superintendent  of  the  Western  and 
Atkuitic  Railroad,  plaintiff  in  error,  vs.  Mary  E.  Cannon, 
iefendaDt  in  error. 

C.  J.,  haTiBg  once  arvned  this  eaaso  in  the  Supreme  Court,  declined  pre- 


two  or  more  parties  are  engaged  in  the  same  illegal  transaction,  in 
nolsdoa  of  the  supreme  law  of  the  land,  and  one  of  them  is  injured 
bf  the  carelessness,  or  negligence  of  the  other,  the  Court  will  not  lend 
itoissistance  in  iavor  of  either  party  to  recover  damages.  The  maxim 
tft^lawin  all  such  cases  is,  '^/n  pari  delicto  potior  est  conditio 
kftadeiKtu  et  possidentis.  * ' 

Motion  for  new  trial.     Charge  of  the  Court.     By  Judge 
Falton  Superior  Court.     October  Term,  1867. 

Those  curious  about  the  history  of  this  case,  are  referred 
[to  Qmnan  vs.  Bowlandy  Sup.  W.  &  A.  It.  B.,  34th  Ga.  R. 
M  S.  a  36eA  Ga.  JR.,  105. 

The  new  superintendent  was  made  a  party,  Rowland  having 
id.  It  was  an  action  by  Mary  E.  Cannon,  widow  of  Syl- 
wter  Gannon,  an  employee  of  the  Western  and  Atlantic 
ftttlroad,  because  of  his  death  by  the  alleged  carelessness  of 
tk  employees  of  the  said  railroad,  on  the  6th  of  July,  1862, 
vkile  he  was  acting  as  engineer,  on  a  train  from  Atlanta, 
Oengia,  to  Chattanooga,  Tennessee.  Besides  the  general 
■ne,  the  defendant  plead  that,  at  the  time  of  the  killing, 
tkere  was  no  legal  government  of,  or  in,  the  State  of  Georgia, 
■i  no  legal  superintendent,  agents  or  employees  of  the 
Testem  and  Atlantic  Railroad,  and  that  said  collision  and 
ming  did  not  take  place  by  reason  of  any  fault,  negligence 
VffliscoDduct  of  any  lawful  oflScer,  agent  or  employee  of  the 
Western  and  Atlantic  Railroad ;  that  at  said  time,  the  govern- 
■otof  the  State  of  Georgia,  and  superintendence,  control  and 
■ttiagement  of  the  Western  and  Atlantic  Railroad  were  in 
the  hands  of  persons,  inhabitants  of  Georgia,  then  engaged 
:  in  insurrection  against  the  Government  of  the  United  States ; 
that,  at  said  time,  said  Sylvester  Cannon  was,  by  acting  and 
Kfving  as  engineer  on  said  railroad,  unlawfully  aiding  and 
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abetting  the  enemies  of  the  United  States^  beciu 
sons  with  whom  and  under  whom  he  was  so  acting  and 
ning,  were  then  engaged  in  acts  of  hostility,  and  were  i 
surrection  against  the  United  States,  and  because  said  (k 
was,  as  such  engineer,  assisting  in  the  transportation  of  tr 
knowingly  and  willingly,  to  wage  war  against  the  U 
States ;  that  said  Sylvester  Cannon  was,  at  that  time,  a 
habitant  of  the  State  of  Georgia,  and  was  in  insorre 
against  the  United  States ;  that,  at  that  time»  Georgia  v 
State  in  which  the  laws  of  the  United  States  were  opj 
and  their  execution  obstructed  by  insurgents  and  rebelsa^ 
the  United  States,  too  powerful  to  be  suppressed  by  the 
nary  course  of  judicial  proceedings ;  that,  by  acting  th( 
such  engineer,  and  assisting  in  conveying  and  transp( 
insurrectionary  troops  to  fight  against  the  forces  of  the  I] 
States,  he  was  resisting  and  interfering  with  the  unresti 
use  by  the  Government  of  the  United  States  of  said  rai 
contrary  to  the  Act  of  Congress,  approved  31st  of  Jai 
1862,  entitled,  '^An  Act  to  authorize  the  President  < 
United  States  in  certain  cases  to  take  possession  of  railroac 
telegraph  lines,  and  for  other  purposes ;"  that,  at  said 
Cannon  owed  allegiance  to  the  United  States,  and  wi 
gaged  in  levying  war  against  the  United  States,  and  in  { 
the  enemies  thereof  aid  and  comfort ;  that  Cannon,  a 
time,  was  negligent  and  actively  in  fault,  and  did,  by  hii 
conduct,  contribute  to  his  own  destruction  ;  and  lastly 
any  debt  or  liability  that  may  have  been  incurred  by  r 
of  plaintiff's  allegations,  was,  in  fact,  incurred  while  cai 
on  the  late  war  of  secession  against  the  United  Sta 
America,  and  in  aiding  and  abetting  and  promoting saic 
It  was  shewn  that  Cannon  was  killed  by  a  collision  on 
road,  on  Sunday,  the  6  th  of  July,  1862;  that  he  was  at  th< 
acting  as  engineer  of  the  train  from  Atlanta  to  Chattan 
freighted  with  passengers,  most  of  whom  were  Confec 
soldiers,  who  had  no  guns  but  two  or  three  cannot),  h 
horses  and  harness,  and  wore  the  Confederate  uniform 
of  the  cars  were  passenger  cars,  twenty-one  other  cars  a 
the  soldiers.     The  train  was  the  regular  mail  train,  i 
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many  letters  and  packages  and  military  orders  to 
iderate  soldiers  and  Generals ;  that  the  down  train 
Hided  with  his^  was  a  freight  train,  which  had  been 
aota  to  Chattanooga^  freighted  with  Confederate  sol- 
I  was  then  returning  empty  to  Atlanta ;  that  he  had 
red  out  that  day  by  Col.  Camden,  the  agent  of  the 
hattanooga;  that  Cannon's   train  had  been  delayed 
certain  turnout  was  too  short  to  allow  the  passage  of 
that  day ;  that  this  turnout  had  been  sufficient  be- 
-ar,  but  that  the  large  amount  of  freight  and  soldiers 
Mid  had  to  carry  for  the  Confederate  Government,  so 
the  number  and  length  of  the  trains,  that  said  turn- 
m  too  short,  and  that  Cannon  was  aware  of  this  diffi- 
assing;  that  the  road  was  then  in  the  habit  of  car- 
federate  soldiers,  and  there  were  so  many  of  them, 
ich  freight  for  the  Confederate  Government,  that 
iision  was  produced,  yet,  by  care  and  observance  of 
the  trains  could  have  been  run  without  collision, 
estion  of  n^ligence,  it  was  shewn  that  Cannon  was 
oad  that  day,  by  order  of  the  Master  Machinist, 
h  behind  his  schedule  time,  he  had  been  put  back 
er  of  others,  or  the  action  of  others,  getting  in  his 
being  Sunday,  it  was  unlawful  for  the  freight  train 
ing,  and  that  besides,  he  had  passed  all  the  regular 
is,  and,  by  a  rule  of  the  road,  it  was  provided  that 
ny  irregular  train  should  be  given  by  telegraph, 
h  notice  was  given  to  Cannon's  train.     There  was 
ice  as  to  the  rules,  as  to  speed  of  trains,  and  as  to  the 
annon's  train  at  the  time,  and  as  to  the  age,  char- 
qualifications  of  Cannon,  to  show  the  quantum  of 
ae  to  his  wife  by  reason  of  this  loss, 
rt  charged  the  jury,  among  other  things,  that  it  was 
or  plaintiiT  to  show  that  said  Cannon  was  killed 
ning  of  the.  cars  of  the  Western  and  Atlantic  Rail- 
that  without  fault  or  negligence  on  his  part,  he 
mployee  of  said  road  and  engaged  thereon,  and  as 
he  time;   that  the  transportation  of  Confederate 
r  the  Western  and  Atlantic  Railroad  in  1862,  for 
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the  purpose  of  making  war  upon  the  government  or  author^ 
ities  of  the  United  States,  was  contrary  to  the  public  poliof 
and  laws  of  the  United  States,  and  therefore  ill^al,  and  if 
Cannon  was  voluntarily  engaged  in  the  performanoe  of  actt 
in  violation  of  the  Constitution  and  laws  of  the  Unidii 
States,  when  he  was  killed,  and  from  that  cause  solely,  or  fiw 
the  fault  or  negligence  of  said  Cannon^  at  the  time  he  loethil^ 
life,  plaintiff  could  not  recover;  that  if  the  killing  resoltei 
solely  from  the  fault  or  negligence  of  defendant,  or  its  cm* 
ployees,  then  plaintiff  could  recover. 

The  verdict  was  for  85,000  00  in  behalf  of  the  plaintlft 
The  defendant  moved  for  a  new  trial,  upon  the  groondl 
that  the  verdict  was  contrary  to  the  evidence,  etc.,  and  becaom. 
of  the  use  of  the  "solely,"  in  said  charge,  in  the  two  phM 
where  it  occurs. 

The  Court  refused  a  new  trial,  and  this  is  assigned  as  enoii 
on  the  grounds  aforesaid. 

P.  L.   MYNATr,  L.  E.  Bleckey,  for  plaintiff  in  «t» 
Constitution  of  U.  S.,  art.  3,  sec,  3,  and  Act  of  Congress  of 
April  30th,  1790,  sec,  1st  and  2d,  as  to  treason;  Act  of  Got- 
gress,  31st  January,  1862,  2  Brightly's  Dig.,  192,  Mrs.  Aid-  t 
ander's  Cotton  Case,  2  Wallace,  show  the  policy  of  the  U.  . 
S.     This  unlawful  business  prevents  the  recovery.     Hilliaid  ; 
on  Torts,  vol.  1, 161-162.    Gregg  &  Wyman,  4  Cush.  R,32l 
Bosworth  vs.  Swansey,  10  Metcalf  R.,  363.   Foster  vs.  Thun- 
tou,  11th  Cush.  R.,  322.     Lord  vs.  Chadburne,  42  MaineRf 
429.     Saily  vs.  Smith,  11  John.  R.,  500.    DeWentz  vs.  Htt- 
dricks,  2  Bing.  R.,  314.    Holman  vs.  Johnson,  1  Cowper,  341. 
Peters'  C.  C.  R.,  410,  3d  Washington's  C.  C.  R.,  276.    The 
Court  should  not  have  used  "  solely,''  Davis  vs.  Garrett,  t 
Bing.,  716.     (19  E.  C.  L.  R.,  215.)     This  case  is  covered  ly 
the  Repudiating  Ordinance  of  1866,  see  Journal,  234.    R* 
a  debt  by  fair  construction.      S.   W.  R.  R,  Cb.  vb.  Pfl«ft 
24  Ga.  R.  356.     2  Kelly,  81,  85,  88.    lb.,  252, 255-6, 271. 
3  Kelly,  380,  493.     6th  Ga.  R,  368-9.     6  Ga.  R.  103.    9* 
(?a.  JB.,515.    15thGa.R,4.    Sith  Ga.,  405.    Lastly,  th«f 
contended  that  the  3d  section  of  the  Act  of  1856  is  uocob* 
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(tional.    Ptoihro  d  al.  vs.  Orr  et  al.,  12th  Oa.  E.  36. 
r  QmH  vs.  Hunt  et  a/.,  2%ih  Oa.,  158. 

}BEBT  Baugh,  S.  B.  Hoyt,  for  defendant  in  error,  fur- 
d  DO  brief  to  the  Reporter. 

ifiXEB,  J.  « 

19  was  an  action  brought  by  the  widow  of  Sylvester 
m,  an  employee  of  the  Western  and  Atlantic  Railroad, 
ft  that  road,  to  recover  damages  for  killing  her  husband, 
e  negligence  of  another  employee  of  the  road,  under 
ovisions  of  the  Code.    On  the  trial  of  the  case  in  the 
below,  it  was  insisted  that  the  plaintiff  was  not  enti- 
>  recover,  beeatise  her  husband,  at  the  time  he  was  killed, 
\luniarUy  engaged  in  the  unlawful  act  of  transporting 
lerate  soldiers  and  munitions  of  war,  for  the  purpose  of 
g  war  against  the  Grovernment  of  the  United  States.    If 
Lsband  of  the  plaintiff,  at  the  time  he  was  killed,  and 
ber  employees  of  the  company,  at  the  time  of  the  inju- 
tre  voluntarily  engaged  in  transporting  Confederate  sol- 
md  munitions  of  war  upon  the  road,  for  the  purpose 
king  war  upon  the  Government  of  the  United  States, 
roluntary  engagement,  on  their  part,  was  an  illegal  act, 
>lation  of  the  Constitution  of  the  United  States,  the 
ne  law  of  the  land.     The  Court  belgw  charged  the  jury 
ation  to  this  point  in  the  case,  "  If  you  shall  believe 
the  evidence  in  this  case,  that  the  deceased  was  volun- 
engaged  in  the  performance  of  acts  in  violation  of  the 
itution  of  the  United  States  when  he  was  killed,  and 
that  cause  solely,  or  from  the  fault  or  negligence  of  the 
Sylvester  at  the  time-  he  lost  his  life,  then  the  plaintiff 
entitled  to  recover.     If  the  killing  resulted  solely  from 
alt  or  negligence  of  the  defendant,  or  of  an  employee 
i  defendant,  then  the  plaintiff  is  entitled  to  recover." 
charge  of  the  Court  is  excepted  to,  and  assigned  for 
here. 

e  charge  of  the  Court,  so  far  as  the  same  relates  to 
llegal  employment  of  Cannon,  and  the  other  employees 
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of  the  road,  at  the  time  of  the  injury,  in  view  of  the  erij 
dencc  in  the  record,  was  error.  The  question  involffll 
in  that  branch  of  the  case  was,  whether  the  parties  ym 
voluntarily  engaged,  at  the  time  of  the  injury,  in  an  ufJwifm 
transaction,  in  violation  of  the  Constitution  and  laws  of  tkl 
United  States ;  that  was  a  distinct  ground  of  defence  agaiMl 
the  plaintiff's  right  to  recover.  The  injury  was  caused  b^ 
the  collision  of  the  two  trains  running  upon  the  road.  Tki. 
evidence  is,  that  Cannon's  train  was  freighted  with  Confedfr* 
rate  soldiers,  two  or  three  cannon,  besides  horses  and  barney 
etc.  Murphy  testifies,  ''that  in  1862,  the  road  wasintbe 
habit  of  carrying  Confederate  soldiers ;  there  were  so  many  sol- 
diers, and  so  much  freight  of  the  Confederate  Govemmeot, 
that  a  great  deal  of  confusion  was  produced."  Wing,  the  cot» 
ductor  on  the  down  train,  testifies,  ''  that  he  had  been  canj- 
ing  a  load  of  Confederate  soldiers  to  Chattanooga,  and  wH 
returning  with  an  empty  train;  that  he  was  ordered  outbf 
Col.  Camden,  the  agent  of  the  road  at  Chattanooga."  It 
view  of  the  evidence  contained  in  the  record,  as  to  the  illegd 
employment  of  the  parties  at  the  time  the  alleged  iojaiy 
occurred,  the  Court,  in  our  judgment,  should  have  charged 
the  jury,  tnat  if  they  believed,  from  the  evidence,  that,  it 
the  time  Cannon  was  killed  by  the  collision  of  the  railroad 
trains,  the  railroad  company  and  the  employees  of  that  ooflu* 
pany,  (including  Cannon,  as  well  as  the  other  employeei^ 
whose  negligence  causeil  the  injury,)  were  voluntarily  enpiffi 
in  the  transportation  of  Confederate  soldiers  on  the  road  &r 
the  purpose  of  making  war  upon  the  Government  of  tbe 
United  States,  then  the  plaintiff  is  not  entitled  to  recover. 

There  was  much  said,  on  the  argument  of  the  case,  aboot 
the  down  freight-train  running  on  Sunday,  in  violation  of 
the  statute  of  this  State.  AVe  do  not  recognize  the  doctrine^ 
that  one  offender  against  the  law,  can  Bd-off  against  the 
plaintiff  that  he,  too,  is  a  public  offender,  in  another  ivSi^ 
transaction.  See  Mahony  vs.  Cook,  26  Pennsylvania  Rj 
342;  The  Philadelphia,  AVashington  and  Baltimore  Eailro«d 
Company  vs.  The  Philadelphia  Steam  Tow-boat  Company* 
23  Howard's  U.  8.  R.,  209.    To  bring  the  parties  with* 


ATLANTA,  DECEMBER  TERM,  1868.       205 


Woodward  vs.  Gates  et  dl» 


the  rule  of  the  law  applicable  to  such  cases,  they  must 
kre  been  engaged  in  Hie  same  illegal  transaction ;  it  is 
cases  only,  that  the  maxim  of  the  law,  "  In  pari  delicto 
ed  conditio  defendentis  et  possidentis  "  applies.  In  all 
[•A  cases,  the  rule  of  the  law  is,  to  leave  the  parties  where  it 
\kk  them,  giving  no  relief,  and  no  countenance  to  claims  of 
dit  character ;  not  for  the  benefit  of  the  defendant,  but 
^  grounds  of  public  policy.  Let  the  judgment  of  the 
Court  below  be  revefsed. 


htwnr  H.  Woodward,  plaintiiF  in  error,  vs.  Samuel  M. 

Gates  et  al,,  defendants  in  error. 

1.  In  an  action  for  waste,  a  witness  should  state  facts,  and  while  he  may 
|lTe  his  opinion,  accompanied  by  the  facts  upon  which  it  is  predicated, 
u  to  the  number  of  acres  from  which  the  timber  has  been  cat,  the  value 
of  the  land  before  and  afler  it  was  cut,  the  whole  number  of  acres  in 
the  tract,  the  proportions  of  timbered  land  and  the  like ;  it  is  error  in 
the  Conrt  to  permit  him  to  give,  in  evidence,  his  opinion  that  the  estate 
of  the  remainder-man  has  been  damaged  a  certain  amount  by  the 
Mendant.  It  is  the  province  of  the  jury  to  draw,  from  the  facta  stated, 
thor  own  conclusion,  as  to  the  amount  of  damage,  if  any,  sustained 
hy  the  plaintiff. 

1  If  the  complainant,  in  a  bill  in  eqaity,  intends  to  waive  the  answer  of 
the  defendant  under  oath,  he  must  so  state  distinctly.  The  statement 
that  he  is  able  to  prove  the  allegations  in  his  bill,  without  the  answer 
of  the  defendant,  is  not  a  compliance  with  the  Code. 

t  If  complainant  waives  an  answer  under  oath,  the  answer  filed,  is  not 
endence.  It  may  be  used,  however,  as  an  admission  of  record,  and 
eofflplainant  is  not  bound  to  prove  any  fact  admitted.  But  when  so 
ued,  the  admission  must  be  taken,  together  with  any  qualifications  or 
explanations  accompanying  it. 

^  The  statute  of  Gloucester,  as  to  the  forfeiture,  was  not  of  force  in 
Georgia  prior  to  the  adoption  of  the  Code,  and  it  was  error  in  the 
Court  to  instruct  the  jury  that  they  might  find  a  forfeiture  of  the  life- 
estate  upon  evidence  of  acts,  most,  if  not  all,  of  which  were  done 
prior  to  that  date.     The  evidence  upon  which  the  forfeiture  was  claimed 

thonld  have  been  confined  to  acts  of  waste  since  1st  January,  1868. 
5.  The  stringent  rules  of  the  English  law,  relative  to  waste,  were  not 

applicable  to  our  condition;  and  were  not  embraced  in  our  adopting 
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statute.     It  is  not  always  waste  in  this  State  for  a  tenant-for-]i&  to< 
growing  timber,  or  clear  land.    Regard  mnst  be  bad  to  tbe 
of  the  premises  ;  and  the  proper  question  for  the  jarj  to  dedde, 
the  instruction  of  the  Court,  will  be,  did  good  husbandly  leqiiuf 
felling  of  the  trees,  and  were  the  acts  such  as  a  jadiciooii  pendent  < 
of  the  inheritance  would  have  committed  ? 

Ec[uity.     Waste.     Tried  before  Judge  Ck)LiJEB.    Mrf; 
wether  Superior  Court.     August  Term,  1867. 

A.  Gates  and  Catharine  Grates,  minor  children  of  SofflBil.' 
M.  Gales,  deceased,  and  Samuel  M.  Gates,  James  B.  Gafa^l 
Mary  E.  Gates,  Nancy  C.  Gates  and  Matilda  H.  Gates,  minor  { 
children  of  Benjamin  K.  Gates,  deceased,  by  their  gaardin  ' 
and  next  friend,  filed  a  bill  against  Irwin  H.  Woodward, If  j 
which  they  made  the  following  averments :  In  1854,  thdr  ] 
grand-father,  Benjamin  Gates,  died,  leaving  a  will,  of  whick 
the  third  item  was  as  follows: 

''I  give  and  bequeath  to  my  beloved  wife,  Emeline  Gates,  for  ail 
during  her  natural  life  only,  (here  follows  a  description  of  certain  Undi 
in  Meriwether  county,  Georgia,)  containing,  in  all,  two  thoosaod  ui. 
twenty- two  and  one  quarter  acres,  more  or  less,  with  all  the  rights  ail 
men^bcrs  thereunto  belonging.  And  also,  forty-one  negroes,  to-wib 
(naming  them,  etc.,)  and  their  increase,  and  also  all  my  household aal 
kitchen  furniture,  the  blacksmith  tools  at  my  house  place,  my  cottonpfl 
and  all  the  out-houscs,  furniture  at  my  home-place,  salamanda  siftk 
double  l)arrelled  shot-gun  and  revolvers ;  and  at  the  death  of  my  wife^ 
all  the  aforesaid  proi>erty  to  go  to  ipy  grand-children  Benjamin  EL  GtM 
and  Samuel  M.  Gates,  during  their  natural  lives,  and  at  the  death  ofwtk 
one  of  them,  his  portion  to  his  children,  the  salamanda  safe  to  BeqjsBiB 
E.  Gates,  and  the  balance  equally  between  said  Benjamin  EL  Gates  lad 
Samuel  M.  Gates. '* 

The  will  was  proven,  and  the  executor  at  once  put  sui 
Emeh'ne  into  possession  of  said  lands.  Soon  afterwards, the 
widow  married  said  Woodward,  who  owned  a  number  rf 
slaves  and  was  largely  in  debt. 

At  the  date  of  the  marriage,  a  reasonable  proportion  of  fi»» 
lands  still  had  the  original  forest  growth  thereon,  bat  A^ 
was  cleared  land  sufficient  to  employ  the  slaves  bequetthw 
to  said  Emeline.  Said  lands,  if  properly  preserved,  wooM 
be  of  great  value  to  the  remainder-men.     But  Woodward  eooa 
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stennined  to  ase  said  lands,  without  reference  to  the  preser- 
Ition  of  the  reversionary  interest,  but  so  as  to  make  the  most 
r  it  for  himself  during  his  wife's  life.  Accordingly,  TVood- 
ard  moved  his  family,  by  a  former  wife,  and  his  own  slaves, 
1  to  said  premises,  and,  from  time  to  time,  hired  other  slaves 
ad  employed  the  accumulated  force  of  said  slaves  in  cutting 
own  the  forest  growth  and  clearing  said  land.  Once  com- 
lainants^  neighbors  and  relatives  remonstrated  with  AVood- 
vd  about  this  waste,  and  Woodward  promised  to  desist, 
lid  did  so  for  a  short  time;  but  the  complainants'  fathers 
ofth  having  died,  leaving  these  minor  children,  Woodward 
enewed  his  acts  of  waste,  and  is  continuing  them,  and  will 
eoder  the  reversion  almost,  if  not  entirely,  worthless,  unless 
le  be  restrained.  Since  the  emancipation  of  slaves,  he  is 
nore  wanton  in  said  acts,' and  avows  a  purpose  to  hire  frced- 
nen  for  the  express  purpose  of  clearing  more  of  the  land. 
Hie  waste  already  done  by  him  has  damaged  the  reversion 
tlO;000  00. 

(They  further  averred  that  Woodward  had  received,  as  the 
pooeeds  of  said  waste,  large  sums  of  money,  which  he  had 
bvested  in  lands  and  other  property  elsewhere,  and  had  taken 
fte  titles  in  his  own  name  in  fee,  and  was  thus  scekiug  to 
inoisfer  the  real  value  of  the  lands  so  held  for  the  life  of 
•id  Emeline,  to  other  lands  and  other  property,  to  which  he 
■17  acquire  the  title  in  fee.     And  they  prayed  that  Wood- 
viid  should  ''set  forth  in  his  answer  to  this  bill  his  annual 
Boome  from  said  estate,  and  the  manner  of  investing  the 
•me,  and  what  property  he  has  accumulated,  its  kind  and 
Aancter,  and  the  titles  taken  since  he  has  intermarried  with 
■■d  Emeline,  and  that  he  be  required  to  convey  to  them 
tqr  lands  and  other  property  secured  to  himself  by  reason  of 
|[4idirHste,  "  And  in  the  prayer  for  subpoena ^  at  the  close  of  the 
bill,  they  prayed  that  Woodward  should  appear  and 
the  premises  under  his  corporal  oath.") 
stated  that  they  "  were  able  to  prove,  without  the 
of  said  defendant,"  the  other  allegations.     They  con- 
that  the  life-estate  was  forfeited  bv  said  waste,  and 
that  it  should  be  so  decreed,  and  that  he  should  be 
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enjoined  from  future  waste^  and  be  made  to  paj  for  the 
waste,  etc. 

The  defendant  demurred  generally  upon  the  grounds 
the  complainants  had  an  adequate  common  law  remedj, 
shewed  no  reason  for  the  relief  sought,  and  specially  to 
much  of  the  bill  as  sought  discovery  and  recovery  of 
amount  of  income  from  the  estate  mentioned  in  said  bill|i 
the  investments  made  by  said  defendant  of  the  same,  and 
so  much  of  said  bill  as  sought  a  forfeiture  of  the  lii 

The  Court  sustained  the  special  demurrer,  and  struck  ool. 
those  parts  of  the  bill  and  of  the  prayer  which  are 
within  brackets  an(e. 

Woodward  then  answered  the  bill.     He  admitted  the  all 
gations  as  stated,  except  as  follows :  He  married  said  wi( 
in  April,  1855,  she  then  being  about  forty-five  years  old ;  W^ 
then  lived  in  Monroe  county,  Georgia,  and  was  amply  able  fe9*^ 
pay  all  his  debts  without  inconvenience  or  sacrificing  any  por* 
tion  of  his  estate ;  he  took  his  wife  to  his  said  house,  and  staid  i 
there  till  the  next  year,  and  then  moved  with  her  and  histbiee  i 
children  to  said  Meriwether  place ;  that  he  carried  with  hia^ 
one  negro  man,  his  carriage-driver,  and  a  woman,  his  cool^  ^ 
and  their  six  children,  and  he  purchased  another  man  andhb  ^ 
wife  and  three  children,  and  also  purchased  two  negro  giill  ' 
and  two  children:  used  these  girls  as  seamstresses  only;  be-  - 
sides  those,  he  did  not  take  to  said  place  any  slaves,  either  ' 
his  own  or  hired,  though  he  then  owned  twenty-five  or  thirty  "' 
slaves.     In  1857,  he  purchased  about  fourteen  hundred  acre^ 
the  Petit  place,  adjoining  said  premises,  and  early  in  1858, 
removed  his  slaves  to  the  Petit  place.     He  stated  that  when  he 
went  to  the  Gates  place,  it  had  twelve  or  thirteen  hundred 
acres  cleared,  and  nine  hundred  acres  in  the  forest  growth; 
some  six  or  seven  hundred  acres  of  the  cleared  land  was  worn 
out  and  seemed  to  have  been  turned  out  some  time  befoiei 
unfit  for  cultivation,  grown  up  in  pine  and  other  bushes,  etc.; 
of  the  remainder,  there  was  about  two  hundred  acres  of  fresh 
land,  and  in  good  order  for  cultivation,  the  balance,  though 
much  worn,  by  manuring  and  preparing,  would  pay  for  culti- 
vation ;  but  there  was  not  sufficient  land  cleared  to  keep  the 
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employed,  etc     He  gave  a  detailed  statement  of  his 
leDt  of  it,  and  the  Petit  place,  so  as  to  show  that  he 
not  dearing  too  much  of  said  premises,  and  stated  that 
a  part  of  the  time,  while  he  was  so  clearing,  com- 
itB*  fiithers  passed  by,  saw  it  being  done,  and  made  no 
;4hat  since  1858,  he  had  not  cleared  in  all  over  one 
acres  on  said  Gates  place,  and  had  improved  the 
ipbj  ditching,  etc ;  the  clearing  in  part,  was  removing 
prolivted  by  an  hurricane 
(k  the  trial;  Dr.  Pares  testified,  that  he  had  known  the 
maoy  years,  and  lived  next  to  it,  that  Woodward  com- 
dearingonthe  premises  in  1855,  and  in  that  year 
in  1856,  cleared  one  hundred  and  forty  or  one  hundred 
£%  acres,  and  was  clearing  on  the  land  in  the  fall  of 
;  that  a  part  of  this,  say  almost  all,  or  about  forty  or 
acres,  was  land  on  which  the  timber  had  been  torn  down 
n  horricane,  and  it  was  proper  and  good  husbandry  to 
[darthis  up,  and  use  the  timber  in  repairing  the  place  ;  about 
handred  acres  cleared  by  him  was  swamp-land,  which 
great  labor  to  clear  and  reduce  it  to  cultivation, 
nid  he  thought  that  the  land  was  worth,  when  Wood- 
took  possession  of  it,  $3  00  or  $4  00  per  acre,  but  now 
|idring;  perhaps,  fifty  cents  per  acre,  as  there  is  not  suffi- 
:Mtimber  to  keep  it  up;  that,  in  his  opinion,  th^  rever- 
l*>«y  estate  had  been  damaged,  by   Woodward's  waste, 
|1W)  00  or  $4,000  00.    He  thought  it  would  take  the 
Ww  of  thirty-five  acres  per  annum  to  keep  up  the  farm. 
^  Ur.  Jones  testified,  that  Woodward  had  cleared  about 
^hundred  acres  on  said  land ;  that  the  timber  on  fifteen  or 
^ty  acres  would  be  needed  per  annum  to  keep  the  place 
Mnpair,  and  he  stated  that,  in  his  opinion,  the  reversionary 
CiWe had  been  damaged,  by  Woodward's  clearing,  $1,000  00. 
There  was  some  other  testimony,  but  that  is  not  material 
>ov.    The  defendant's  solicitor  objected  to  the  said  opinions 
^  Bilks  and  Jones,  but  the  Court  allowed  them  given  in  as 
^nidcDee. 

The  Goort  charged  the  jury,  among  other  things,  as  follows : 
That  portion  of  the  bill  which  originally  prayed  for  a  discov- 
VoL,  XYxyin—14. 


i 
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ery  having  been  stricken  out,  upon  demurrer,  the  bill  is  c 
which  the  complainants  undertake  to  prove  tbe  facts  i 
sary  for  a  recovery.  The  answer  is  simply  pleading,  nc 
dencefor  the  defendant;  the  admissions  in  the  answer  aj 
his  interest,  is  evidence  for  the  complainants.  Waste  is 
thing  which  works  a  permanent  injury  to  the  substai 
the  inheritance,  willfully  committed  or  carelessly  all 
Does  the  testimony  show  that  there  has  been  a  waste  or 
less  use  or  consumption  of  the  substance  of  the  inher 
of  complainants  by  the  defendant,  and  that  withou 
regard  to  the  rights  of  complainants?     If  so,  that  is  ^ 

He  then  read  section  2235  of  the  Code  to  the  jun 
added :  If  you  should  believe,  from  the  evidence,  thi 
life-tenant  has  failed  to  exercise  the  ordinary  care  of  a 
dent  man,  in  the  use  and  enjoyment  of  such  estate,  fo 
protection  and  preservation  of  the  estate  of  the  remai 
men,  or  willfully  or  carelessly  permitted  acts  of  wa 
take  place,  he  forfeits  his  interest  to  the  remainder-mei 
they  are  entitled  to  immediate  possession. 

The  jury  found  that  the  life-estate  was  forfeited,  an^ 
Woodward  should  pay  complainants  82,000  00  and 
A  new  trial  was  moved  for,  upon  the  grounds  that  th 
diet  was  contrary  to  the  evidence,  etc.,  and  because  the 
had  erred  in  each  of  said  propositions  stated  in  his  charg 
because  he  erred  in  allowing  Parks  and  Jones  to  give 
said  opinions.  The  Court  refused  a  new  trial,  and  t 
assigned  as  error,  on  said  grounds. 

W.  Dougherty,  B.  H.  Bigham,  for  plaintiff  in  e 
B.  H.  Hill  for  defendant  in  error. 

Brown,  C.  J. 

It  was  competent  for  the  witnesses  to  give  their  opi 
accompanied  by  the  facts  upon  which  it  was  predicated, 
the  whole  number  of  acres  from  which  the  timber  had 
cut  by  AVoodward,  the  value  of  the  land  before  and  $i 
was  cut^  the  proportion  which  the  timbered  land  bore  1 
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iaxed  land  on  each  tract,  and  the  like.  But  it  was  error  in 
the  Court  to  permit  the  witnesses  to  give  their  opinions  that 
ihe  estate  of  the  remainder-men  had  been  damaged  a  certain 
■Donnt  by  the  acts  of  the  life-tenant.  The  amount  of  dam- 
K^  if  any,  was  the  very  question  to  be  found  by  the  jury. 
U  was  the  conclusion  to  be  drawn  from  all  the  facts  given  in 
iridence.  It  was  the  province  of  the  twelve  jurors,  ailer 
Righing  all  the  evidence,  to  form  that  opinion,  or  draw  that 
ponclnsion,  and  not  the  province  of  the  witness.  10  Ga. 
B;529. 

•  2.  We  do  not  think  the  complainant  by  his  bill  waived 
Aw  answer  of  the  defendant  in  this  case.  It  is  true  he  states 
he  is  oMe  to  prove  the  allegations  of  the  bill  without  the 
HHwcr  of  the  defendant.  This  may  be  true,  and  he  may 
rtill  have  a  right  to  insist  on  the  answer.  If  the  bill  were 
far  discovery  only,  and  it  contained  this  statement,  he  might 
sot  liave  a  right  to  maintain  it.  But,  having  alleged  other 
f|nitable  grounds  for  the  interference  of  a  Court  of  Chancery, 
and  having  obtained  a  Bitaiu^  in  that  Court,  he  has  a  right  to 
die  answer  of  the  defendant,  unless  he  specially  waives  it. 
Section  3046  of  the  Revised  Code  provides,  that  apartyseek- 
mg  relief,  may  waive  discovery ;  and  in  such  case  the  defend- 
at's  answer  is  not  evidence.  Section  4136  declares  that 
defendant  need  not  verify  his  answer,  if  discovery  is  specially 
Aolatmed.  The  mere  statement  that  the  complainant  is  able 
h>  prove  the  allegations  contained  in  his  bill,  is  not  such 
ipecial  disclaimer  as  the  Code  contemplates. 

3.  When  the  answer  is  specially  disclaimed,  it  is  not  evi- 

imx  for  the  defendant.     But  like  any  other  pleading,  it  is 

tn  admission  of  record,  so  far  as  it  contains  statements  or 

ions  favorable  to  the  complainant,  who  is  not  held  to 

any  fact  admitted  by  the  answer.  If,  however,  the 
tenant  insists  on  the  answer  as  an  admission  of  record, 
ttut  take  it  as  a  whole;  and  he  will  not  be  permitted  to 

on  the  admitted  fact,  to  the  exclusion  of  any  qualifica- 

oc  explanations  accompanying  it. 

t  Ve  are  satisfied  the  charge  of  the  Court  was  too  sweep- 
to  the  forfeiture  of  the  estate  by  Woodward.     The 
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evidence  of  waste  in  this  case,  related  mainlj,  if  noteDtinl|f^ 
to  a  period  anterior  to  the  adoption  of  the  Code,  (first  Ji 
uary,  1863.)  Prior  to  that  time  there  was  no  law  in 
State  which  operat<;d  a  forfeiture  of  the  life-estate  bj 
commission  of  waste.  The  life-tenant  was  liable  for  the  dial 
age  done,  but  not  to  the  forfeiture  of  the  life-estate.  « 

This  question  was  decided  by  this  Court  in  the  case  of  i| 
widow,  who  had  a  life-estate  in  dower,  and  had  oommitidi 
waste,  in  Parker  et  al.  vs,  Chambliss,  12  Ga.,  235.  In  tM| 
case  the  question  was  whether  the  widow,  the  waste  bang 
mittcd,  did  not  forfeit  her  estate  under  the  statute  of  61 
cester,  and  the  Court  held  that  she  did  not.  They  ruled 
the  statute  of  Gloucester  was  of  force  under  our  adoptii^ 
statute,  so  far  as  it  makes  a  tenant-in-dower  liable  for  irail||| 
committed,  but  they  rejected  the  harsh  and  penal  remetbf  prtWj 
vided  by  the  statute.  We  concur  in  this  view.  The  StateiC 
Georgia  has  her  own  system  of  penal  laws,  and  we  see  ME 
reason  why  an  English  statute  may  not  be  held  to  have  htm 
applicable  to  our  condition,  when  our  adopting  statute  mi^ 
passed,  so  far  as  rights  are  concerned,  and  inapplicable  as  fir 
the  harsh  penal  remedies  given  by  it. 

The  learned  Judge  delivering  the  opinion  in  the  case  of 
Dickinson  et  al.  vs.  Jones  and  Thornton^  36  6a.,  97,  seems  to> 
hold  that  the  statute  of  Gloucester  is  of  force  in  this  SMtf 
without  qualification.  But  this  is  obiter,  as  the  only  question- 
before  the  Court  was,  whether  the  Court  below  erred  in  w^ 
fusing  to  grant  an  injunction  to  stay  waste,  in  the  case  midt 
by  the  bill.  And  by  reference  to  the  report  of  the  case^  wt 
find  it  distinctly  stated  that  the  complainants  prayed  itf 
^'  injunction  against  the  acts  of  waste  aforesaid,''  wilhoui  r^ 
striding  the  proper  use  of  the  life-estaie.  It  is  evident,  theifr 
fore,  that  the  question  of  forfeiture  was  not  before  the  Cooi^ 
and  no  adjudication  was  made  on  that  point.  Indeecl,  80 
forfeiture  was  claimed. 

6.  We  are  satisfied  that  the  stringent  rules  of  the  EngU 
law  relative  to  waste  were  not  applicable  to  our  oonditio% 
and  were  not  adopted  in  this  State.  At  the  time  our  adoft* 
ing  statute  was  passed,  the  country  was  new ;  oompantiT^y 
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nail  part  of  oar  lands  were  in  cultivation,  the  cleared 
re  everywhere  surrounded  by  plenty  of  forest,  and 
as  considered  of  but  little  value.  In  many  cases  it 
sitive  benefit  to  the  inheritance  for  the  tenant-for- 
iar  up,  and  put  part  of  the  wild  land  in  cultivation. 
!ch  would  in  England  have  been  very  injurious  to 
\  of  the  remainder-man,  was  in  Georgia  very  benefi- 
le  one  was  an  old  country,  with  a  very  limited 
of  timber ;  the  other  was  a  new  country,  covered 
adiess  forests,  where  it  was  difficult  to  get  labor  to 
land  and  prepare  it  for  cultivation.  In  England, 
g  of  the  timber  by  the  tenant-for-life  worked  irre- 
Qjury.  In  Greorgia,  it  may  or  may  not  have  injured 
t  of  the  remainder-man ;  and  if  it  did,  the  damage 
lerally  be  compensated  by  going  a  little  further  to 
iT  on  the  wild  lands.  Under  these  circumstances,  it 
nable  to  compel  the  tenant-for-life  to  pay  the  dam- 
d  by  him  to  the  inheritance,  but  unreasonable  to 
B  life-estate  with  treble  damages, 
time  the  Code  was  adopted,  our  condition  was  ma- 
hanged.  A  large  proportion  of  the  timbered  land 
ate  had  been  cleared  and  cultivated,  and  timber  was 
ire  an  object  than  it  was  at  the  date  of  our  adopting 
The  result  was  the  adoption  of  a  new  rule,  that  in 
^aste,  the  tenant-for-life  shall  forfeit  his  interest  to  the 
ir-man,  if  he  elects  to  take  immediate  possession, 
rule  of  the  statute  of  Gloucester  as  to  treble  dam- 
>t  still  adopted.  Revised  Code,  2229.  This  section 
dde  declares  that  the  tenant-for-life  is  entitled  to  the 
iid  enjoyment  of  the  property,  so  that,  in  such  use, 
ises  the  ordinary  care  of  a  prudent  man  for  its  pre- 
i  and  protection,  and  commits  no  acts  tending  to  the 
nt  injury  of  the  person  entitled  in  remainder  or  re- 
in determining  what  amounts  to  waste,  regard  must 
:>  the  condition  of  the  premises,  and  the  inquiry  should 
^ood  husbandry^  considered  with  reference  to  the  cus- 
the  country,  require  the  felling  of  the  trees,  and  were 
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the  acts  such  as  a  jadicious,  prudent  owner  of  tbeinheritt 
would  have  committed?    2  Greenl.  Ev.,  656 ;  10  Ga»,  3 
7  John.,  232;  4  Dev.  and  Bat.,  179;  7  Ala.,  514. 
Judgment  reversed. 


Isaac  V.  N.  Dutcher,  Jr.,  plaintiff  in  error,  tfs.  The  « 

TICES  OP    THE  InPEUIOR  CoURT  OP   FULTON    OOUI 

defendants  in  error. 

A  witness  for  the  State,  in  a  criminal  case,  who,  in  obedience  to  a 
pcena  served  upon  him  while  temporarily  in  this  State,  actually  c 
from  his  home,  in  a  distant  State,  where  he  resided  when  the  tub^ 
was  served  upon  him,  and  testifies  in  the  cause,  is  entitled  to  mil 
from  the  county  treasury,  for  the  whole  distance  traveled  in  co 
from  and  returning  to  his  home. 

Cost  in  criminal  cases.  Decided  by  Judge  Collier.  Ch 
bers.     Fulton  county.    December,  1867. 

An  indictment  for  larceny  after  trust,  etc.,  was  pendio 
Fulton  Superior  Court.  .The  record  does  not  show  whose  p 
erty  was  stolen.  During  April  Term,  1867,  said  Dutc 
who  resided  in  St.  Louis,  Missouri,  being  in  the  court-rc 
was  subpoenaed  in  said  case,  on  behalf  of  the  State.  Ui 
the  8ubp€sna,.  he  attended  court  till  it  adjourned,  and 
Solicitor  General  permitted  him  then  to  go  home,  wid 
requiring  a  bond  to  return,  upon  his  promise  that  he  w< 
return,  in  obedience  to  said  subpoena.  He  did  return,  atteo 
the  Court,  was  sworn,  and  gave  his  testimony  in  the  c 
He  proved  his  sxibpcena,  claiming  twenty-one  days,  at  |S 
per  diem,  and  in  coming  and  returning,  twenty-two  hunc 
and  fifty  miles,  at  $2  00  for  each  thirty  miles.  He  as 
the  Judge  to  approve  said  account,  so  as  to  authorise 
county  treasurer  to  pay  it.  The  Judge  allowed  the  per  d 
and  the  mileage  for  three  hundred  and  seventy-five  mi 
traveled  in  this  State,  but  refused  to  allow  mileage  for  tra 
beyond  this  State.    This  refusal  is  assigned  as  error. 
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[ooE  &  Sfraybeeby,  (by  the  Reporter,)  for  plaintiff  in 
r. 

\  E.  HuLSBY,  Solicitor  General,  for  defendants  in  error. 

cCay,  J. 

;tion  3792  of  the  Code  is  in  these  words : 
Fitnesses  for  the  State,  in  a  criminal  prosecution  in  the 
lor  Courts,  attending  in  a  different  county  from  that  of 
residence,  shall  receive  $2  00  per  day  during  their 
lance,  and  $2  00  for  each  thirty  miles  traveled  in  going 
^turning,  which  shall  be  paid,"  eta 
Ige  Collier  held,  in  this  case,  that  the  law  would  per- 
payment  of  mileage,  to  and  from  the  State  line,  but 
irther.  We  see  no  reason  for  the  restriction.  The 
of  the  law.  is  certainly  in  favor  of  the  payment  from 

•  his  residence,  wherever  that  may  be. 

&  matter  of  public  policy,  it  is  important  that  witnesses 
I  be  encouraged  to  appear,  and  there  is  nothing  in  the 
ipressly  confining  it  to  persons  resident  in  the  State, 
bave  a  public  duty  to  perform,  but  a  citizen  of  another 
>we8  no  such  obligation.  He  happens  here,  and  whilst 
)eoomes  a  witness  to  a  violation  of  our  laws.  He  is 
naed  whilst  here.  If  permitted  to  leave,  he  is  under 
igation  to  return.  If  kept  here  by  force,  which,  per- 
the  State  might  do,  it  would  certainly  be  at  her  expense. 

*  better  policy,  and  there  is  nothing  in  the  law  to  the 
ly,  is  to  pay  him  for  coming  and  going. 

»  gentleman,  as  it  appears,  has,  in  good  faith,  made  a 
oamey,  perhaps  much  to  his  own  inconvenience,  for  the 
t  of  the  county  of  Fulton,  and  as  the  spirit  and  reason 
i  statute,  not  to  say  its  express  words,  gave  him  mileage, 
liok  it  was  error  not  to  have  allowed  it. 
dgment  reversed. 
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Jesse  L.  Blalock  et  cd^  plaiDtiffi  in  error,  mc  Jobs  PHni?i 

UFB,  defendant  in  error. 

Plaintiff,  in  tbe  Court  below,  sold  to  defendants  four  Mes  ofeetloiiivUii 
Confederate  money  was  tbe  cnrrency,  and  had  a  maricet  raMe^  aadiVt-i 
to  receiTe  that  carrency  m  payment.  Defendants  delayed  pijMi|-J 
till  after  the  Confederate  armies  had  surrendered,  wbeo  one  of  ikm^  \ 
with  knowledge  of  the  surrender,  Tisited  tbe  ptaintiff  at  his  rendnflt  j 
in  the  country,  and  paid  the  debt  in  Confederate  currency,  lia  Uf^ 
when  plaintiff  swears  he  had  no  knowledge  of  the  surrender. 

1.  HM,  That  in  such  case,  it  is  a  <{ve8tion  proper  for  the  jory  to  dMn ' 
mine,  whether  defendant  practiced  a  fraud  upon  plaintiff  by  taking  i4(-i 
vantage  of  his  ignorance,  and  misleading  bim,  and  inducing  MBti^ 
receive  the  notes  in  payment,  when  defendant  knew  they  were  b  M 
of  no  yalae,  by  reason  of  the  ftiilare  of  the  Confederacy. 

2.  If  plaintiff  was  induced  by  fraud  to  take  the  notes,  and  th^  had  csMfl 
to  have  any  market  value,  when  he  learned  the  fact  of  the  surrendM^ 
he  was  not  bound  to  tender  them  back  to  defendant  to  enable  kim  Ifi 
maintain  an  action  for  the  amount  dae  him  for  the  cotton. 

8.  The  plaintiff,  in  this  case,  waives  the  tort  committed  by  tb^  defendnH 
in  forcibly  taking  the  cotton  from  his  gin  bouse,  by  tbe  form  of  aetioft 
brought ;  and  can  only  proceed  for  the  price  of  the  cotton. 

4.  The  conduct  of  certain  jurors  who,  while  they  were  charged  with  thi 
case,  conversed  with  a  person  not  on  the  jury,  in  presence  of  a  Domber 
of  others  about  the  case,  and  used  expressions  favorable  to  the  right  rf 
the  plaintiff  to  recover,  assigning  as  a  reason  that  defendant,  swontf 
a  witness,  had  contradicted  himself,  when  in  &ct  be  had  not,  is  hig^f 
reprehensible,  and  a  new  trial  should  have  been  granted  by  the  Cout 
below  on  that  account.  Jurors  should  speak  to  no  one,  nor  pemutsil 
one  to  speak  to  them  about  the  case,  while  charged  with  its  considflfr 
tion. 

Motion  for  new  trial.  Misconduct  of  Jury.  Decided  bf 
Judge  Collier.  Fayette  Superior  Court,  March  Temit 
1868. 

Phillips  brought  an  action  against  Blalock  and  John  T. 
Hewcll,  as  partners  in  cotton-buying.  It  was  called^  in  the 
declaration  and  in  the  bill  of  exceptions,  "  an  action  on  tiM 
case/'  but^  in  fact^  it  contained  four  counts,  in  each  of  whicb 
it  was  averred  that  Phillips  had  sold  and  delivered  to  said 
defendants,  at  their  special  ipstanoe  and  request^  two  thou- 
sand pounds  of  lint  cotton;  two  of  these  counts  were  npoo 
special  promises  to  pay,  in  one  $30  per  100  lbs.,  and  in  tb 
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r  $aO  per  100  lbs.,  and  the  other  two  were  upon  prom- 
to  pay  what  the  cotton  was  reasonably  worth,  the  one 
Dg  its  value  at  $30  per  100  lbs.,  and  the  other  putting 
foO  per  100  lbs.  The  defendants  plead  that  they  pur- 
isaid  oottOD  from  the  plaintiff  for  Confederate  currency, 
jth  it  had  paid  him  for  it. 

» evidence  was  substantially  this :  All  the  parties  were 
and  agreed,  that  on  the  7th  of  March,  1865,  plaintiff 
•  the  defendants  four  bales  of  cotton,  weighing  five  hun- 
poands  each,  at  one  dollar  per  pound,  to  be  paid  in 
lerate  currency,  and  took  their  note  for  the  $2,000  00, 
ig  to  keep  the  cotton  in  his  gin-house,  at  defendants' 
ill  they  called  for  it,  and  that  plaintiff  set  it  apart  in 
i-bousefor  them;  on  the  3d  of  May,  1865,  Blalock,en 

0  a  justice's  court,  called  on  plaintiff,  and  paid  him  the 
od  $20  00  in  said  currency,  as  interest;  that  about  the 
July,  1865,  Blalock  called  for  the  cotton;  plaintiff  re- 
to  deliver  it,  saying  the  currency  was  worthless  when  he 
t,  and  that  he  would  not  deliver  the  cotton,  but  was 
g  to  arbitrate  the  matter ;  that  afterwards,  on  the  3d 
gust,  1866,  the  defendants  and  others  went  to  the  gin- 
of  plaintiff,  at  night,  armed,  and  by  force,  took  the 
and  carried  it  away. 

^  plaintiff  swore  that  he  called  for  payment  of  said  note 

1  times,  but,  by  reason  of  the  absence  of  one  or  the 
of  the  defendants,  it  was  not  paid,  while  the  defendants 
d  that  they  could  and  would  have  paid  him,  but  he 
e  only  wished  to  know  that  the  note  would  be  cashed 
mand,  as  he  wished,  with  its  proceeds,  to  purchase  a 
from  one  Mcintosh,  and  they  showed,  by  another,  an 
0  pay,  and  that  plaintiff  said  he  did  not  then  wish  the 
^  Plaintiff  also  swore  that,  when  he  took  the  currency 
ilalock,  he  knew  nothing  of  the  surrender  of  the  Confed- 
irmieSy  nor  learned  it  till,  on  the  same  day,  he  went  to 
with  Mcintosh,  who  gave  him  the  information,  and 
d  to  receive  the  currency,  but  Blalock  swore  that  when 
id  the  note,  he  told  plaintiff  that  Lincoln  was  dead,  and 
Lee  had  surrendered.    The  defendants  both  testified, 
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that  after  plaintiff  had  shewn  Blalock  the  cotton^  and  refu 
to  deliver  it  to  hira^  Hewell  had  bought  out  Blalock's  id! 
est,  by  giving  hira  his  uot«  for  $360  00  in  gold,  which  i 
subsequently  paid  off  by  part  of  the  proceeds  of  the  coU 
when  Hewell  sold  it,  and  that,  while  it  was  true  Blalock  ^ 
present  when  the  cotton  was  forcibly  taken  from  the  { 
bouse,  he  had  no  interest  in  the  cotton.  The  reasons  for 
going,  given  by  Blalock,  was,  in  one  instance,  because 
wished  to  look  afler  his  wagon  and  team,  which  was  haul 
the  cotton,  and,  in  another,  that  he  went  because  some  of 
boys  who  went  along  were  drinking,  and  their  parents  wo 
not  allow  them  to  go  unless  he  went. 

The  value  of  cotton  was  shewn  to  range  from  twenty- 
cents  to  forty-three  cents  per  pound,  during  1865.  Tl 
was  no  evidence  as  to  the  value  of  Confederate  currei 
except  as  aforesaid,  and  that,  soon  afler  the  Federal  ai 
took  Macon,  Georgia,  $10  00,  in  gold,  bought  $2,500 
in  such  currency. 

Defendants'  attorneys  requested  the  Court  to  charge 
jury,  that,  if  Blalock  had  sold  out  his  interest  in  the  col 
to  Hewell  before  Hewell  took  it,  Blalock  was  not  liabl 
this  form  of  action.  The  Court  refused  so  to  charge, 
charged  that,  if,  under  the  rules  which  he  had  laid  do 
(what  they  were  does  not  appear,)  the  title  and  possession 
not  passed  to  the  defendants,  and  the  defendant,  Blalock,  ai 
or  assisted,  in  any  way,  in  taking  the  cotton,  then  he 
liable  in  this  form  of  action ;  but  if  the  title  and  posses 
had  passed,  or  the  defendant,  Blaclock,  did  not  aid  or  ai 
in  taking  the  cotton,  then  he  was  not  liable. 

The  plaintiff  had  a  verdict  for  $820  97.  Thereo] 
defendants'  attorneys  moved  for  a  new  trial,  upon  the  groD 
that  the  verdict  was  contrary  to  the  law  and  evidence,  i 
the  Court  erred  in  not  charging  as  requested,  and  in  chi 
ing  as  he  did,  and  because  of  misconduct  of  several  of 
jurors. 

It  was  shewn,  by  the  affidavit  of  several  persons,  t 
during  said  trial,  Isaac  Hastie  and  James  Lynch,  two  of 
jury,  said,  in  the  presence  of  persons  at  table  with  them,< 
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4fiy  had  beard  the  testimony  of  said  defendants,  that  they 

^hsAk  first  swore  that  the  cotton  belonged  to  Blalock^  and 

.iktsi  swore  it  was  not  his^  and  that,  according  to  that  testi- 

^iHmy,  they  did  not  see  how  they  could  do  otherwise  than 

Jnd  for  plaintiff;   that  the  currency  wixs  worthless  when 

}ud|  it  being  after  the  surrender  of  Johnson's  army,  and  that 

lluntiff  should  be  paid  for  his  cotton. 

It  was  shewn  by  another  affidavit  that,  during  said  trial, 
H.  Smith  and  James  Lynch,  two  of  the  jurors,  spoke  to 
Wright  Martin  concerning  said  cause,  Smith  saying  it  was 
*a  dead  case,"  and  Lynch  saying  "  it  was  a  worse  case  than 
the  Field's  land  case/'  (which  had  just  been  tried,)  and  Smith 
asked  Martin  what  he  thought  of  the  case.  The  affiants 
Mated  in  their  affidavits  that  they  did  not  communicate  these 
fluDgs  to  the  defendants  or  their  attorneys  till  afler  the  ver- 
dict, and  Blalock,  and  Q.  C.  Grice,  his  attorney,  affirmed  that 
thejr  knew  nothing  of  said  facts  till  after  said  verdict. 

In  reply,  the  plaintiff's  attorney  submitted  the  affidavit  of 
Slid  Hastie  and  Lynch,  in  which  it  was  stated  that,  at  said 
table,  die  landlady  asked  what  had  been  done  in  said  c^use, 
wbcn  Lynch  replied  that  it  was  not  yet  decided,  tliat  they 
hid  not  yet  gotten  through  with  the  evidence;  that  the  lady 
aid  plaintiff  was  an  hard  working  old  man,  and  should  be 
pud  for  his  cotton;  to  \irhich  Lynch  replied,  that  plaintiff 
vemed  to  be  a  smooth,  nice  old  man,  and  he  hoped  justice 
vonld  be  done;  and  further,  that  the  only  thing  he  said  to 
Wright  Martin  was,  (while  he  was  sending  word  by  his  ser- 
TMit  why  he  could  not  go  home,)  that  the  cause  was  a  more 
I  tedious  one  than  the  other,  alluding  to  the  length  of  the 
^  ttgoment,  etc.  Hastie  said  that  he  replied  to  said  landlady 
ftithc  thoaght  plaintiff  would  get  pay  for  the  cotton,  unless 
4e  evidence  on  the  other  side  was  strengthened,  as  one  of 
k  parties  had  contradicted  his  own  evidence.  Tiiey  both 
limed  that  this  was  all  they  said ;  that  they  did  this  inad- 
Wenily  in  reply  to  said  landlady,  not  knowing  it  was  wrong, 
id  that  it  had  nothing  to  do  with  their  finding,  which  was 
™rtly  made  up  from  the  evidence.    There  was  also  an 
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affidavit  by  three  citizens  that  said  Hastie  and  Lynch 
honest,  intelh'gent  and  firm  men.  ^ 

The  Court  refused  the  new  trial,  and  of  this  oompkint  I 
here  made,  the  assignments  of  error  being  the  same  as  m 
grounds  for  new  trial.  i| 

Grice,  Peeples  and  Stewart,  for  plaintifis  in  error.    ' 

1 

TiDWELL  and  Fears,  for  defendant  in  error. 
Brown,  C.  J. 

It  appears  from  the  evidence  in  this  case,  that  the  cottn 
was  not  paid  for  as  originally  contemplated  at  the  time  of  dii 
sale,  and  that  Phillips  extended  indulgence  to  the  defendin|| 
below,  and  the  Confederate  notes  were  not  in  fact  paid  till  afts 
the  surrender  of  the  Confederate  armies.  The  evidence  is  ii 
conflict  as  to  Phillips's  knowledge  of  that  fact,  when  her^ 
ceived  the  notes.  He  swears  positively  that  he  had  no  tsm 
knowledge,  while  Blalock  swears  that  he  informed  him  d 
General  Lee's  surrender  at  the  time. 

It  was  for  the  jury  to  reconcile  this  conflict  if  possible, aoj 
if  not,  to  consider  the  credibility  of  the  witnesses,  their  meioi 
of  knowing  the  facts  about  which  they  testified,  etc.,  and  do; 
tcrmine  who  was  most  entitled  to  credit. 

1.  If  Philli][)s  received  the  Confederate  notes  in  paymenli 
for  the  cotton,  with  knowledge  of  all  the  facts,  and  the  trade 
was  fairly  consummated,  it  is  not  the  business  of  the  Coort 
and  jury  to  undo  what  has  been  done.  But  if  Blalock,  who 
had  not  complied  with  the  original  terms  of  the  contract,  anl 
had  received  indulgence,  afler  he  learned  that  the  Conieder 
ate  armies  had  surrendered,  and  that  Confederate  treasol] 
notes  were  worthless,  went  to  the  residence  of  Phillips,  13 
the  country,  and  concealed  the  facts  from  him,  and  by  fiJfl 
statements,  or  other  fraudulent  means,  induced  Phillips  t 
receive  the  money  in  payment,  he  was  guilty  of  fraud,  an 
cannot  insist  upon  the  receipt  of  the  Confederate  notes  b 
Phillips  as  payment. 

2.  But  it  is  insisted  that  Phillips,  having  received  tl 
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edeiste  notes,  was  bound  to  tender  them  back  to  Blalock 
i  he  could  maintain  an  action  for  the  price  of  the  cotton. 
B  notes  were  worthless  when  received  by  Phillips,  or  so 
r  so,  that  they  became  worthless  before  he  obtained 
ledge  of  the  surrender,  and  had  an  opportunity  to  tend^ 
back,  the  tender  was  not  necessary.  We  understand 
le  to  be,  that  a  contract  cannot  be  rescinded,  without  a 
of  the  chattel,  or  currency,  received,  unless  it  is  value- 
both  parties.  But  if  it  is  valueless,  it  need  not  be  re- 
.  3  McL.  C.  C,  386.  Hemp.,  710.  Cr.  C.  C,  427. 
't  was  contended  further,  that  plaintiff  should  have 
3t  his  action  of  trespass  vi  d  armis  for  damages,  as  the 
was  forcibly  taken  from  his  gin  house  at  night,  by  the 
ants  and  others.  Possibly,  he  could  have  maintained 
cdon.  But  he  had  a  right  to  waive  the  tort,  and  sue 
I  contract,  express  or  implied.  Having  done  so,  he  can 
r  no  damages  for  the  tort,  but  is  confined  to  his  action 
iractUj  and  cannot  recover  damages  beyond  the  value 
cotton,  with  interest.  Revised  Code,  2894. 
The  only  remaining  point  requiring  attention  is  the 
lating  to  the  conduct  of  certain  jurors,  which,  we  think, 
lighly  reprehensible,  and  on  that  account  a  new  trial 
1  have  been  granted.  It  appears  from  the  evidence 
iro  of  the  jurors,  while  charged  with  the  consideration 
\  case,  not  only  conversed  with  persons,  not  jurors,  about 
96,  but  discussed  its  merits,  and  commented  upon  the 
ice  in  presence  of  a  number  of  persons  at  the  table,  and 
ited  it,  by  saying  that  the  defendant,  sworn  as  a  witness, 
ODtradicted  himself,  etc.  A  juror,  while  the  case  is  on 
should  neither  speak  to  any  one,  nor  permit  any  one  to 
:  to  him  about  it.  For  the  gross  violation  of  this  rule 
is  case,  the  Court  should  not  only  have  set  aside  the  ver- 
Imt  he  should  have  inflicted  exemplary  punisment  upon 
leUnqnent  jurors, 
idgement  reversed. 
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George  M.  Thomas,  plaintiff  in  error,  vs.  The  6boi 
Eailroad  and  Banking  Company,  defendant  in  cipofij 

1.  An  appeal  should  not  be  dismissed  because  of  the  insufficiency  of  I 
/security,  until  the  appellant  has  been  required  to  give  other 
or  shew  cause  why  the  appeal  should  not  be  dismissed. 

2.  By  the  provisions  of  the  8329th  section  of  the  Code,  railroad 
nics  are  liable  to  be  sued  for  injuries  done  to  personS)  or  proper^,] 
the  running  of  '^  hand-cars''  upon  their  roads,  as  well  as  bjthe  mi 
of  cars  propelled  by  steam-power,  and  may  be  sued  therefor,  in 
county  in  which  the  cause  of  action  originated. 

Dismissal  of  appeal.  Jurisdiction.  By  Judge  Pope.  De- 
Kalb  Superior  Court,     October  Term,  1868. 

Thomas  brought  case,  in  DeKalb  county,  against  said 
company,  for  breaking  his  arm  by  the  careless  running  of  ooe 
of  their  hand-cars,  by  his  fellow  servants,  in  said  oountjr.  It 
was  not  averred  where  the  residence  of  the  company  ynMf 
except  as  follows:  ^^The  Georgia  Railroad  and  Bankiiy 
Company,  a  corporation  of  said  State,  having  a  portion  <tf  iti 
road  in,  and  doing  business  in,  said  county  of  DeKalb,"  and 
that  the  injury  to  the  plaintiff  was  done  upon  their  road  m 
said  county. 

The  defendant  plead  the  general  issue.  There  was  a  trkl 
before  the  j)dit  jury  against  the  defendant,  from  which  d^ 
fendant  appealed.  The  appeal  bond  was  made  during  the 
term  of  the  Court,  and  was  in  regular  form,  except  that  the 
Clerk  had  failed  to  sign  his  name  under  the  words  '^  tested  and 
approved,"     The  security  on  the  bond  was  John  N.  Pate. 

When  the  cause  was  called  for  trial,  plaintiff's  attorn^ 
moved  to  dismiss  said  appeal,  because  said  bond  had  notbeeit 
approved  by  the  Clerk,  and  because  the  security  on  the  bond 
was  insolvent.  In  support  of  this  motion,  they  proposed  to 
show  the  want  of  approval,  as  aforesaid,  from  the  minutes, and 
to  prove  by  the  Clerk  that  he  failecl  to  approve  the  bond,becinse 
of  the  insufficiency  of  the  security,  it  having  been  objected  to 
by  plaintiff's  attorneys  within  the  four  days  from  the  adjoam- 
ment  of  the  Court  allowed  for  appealing,  and  notice  of  tm» 
objection  having  been  given  to  the  agent  of  the  compaoy  «* 


ATLANTA,  DECEMBER  TERM,  1868.       223 

Thomu  rt.  The  Georgia  Railroad  and  Banking  Company. 

tr,  I)e£[alb  county^  Georgia^  within  said  four  days, 
proposed  to  shew  the  insolvency  of  said  security.  The 
refused  to  dismiss  the  appeal. 
The  defendant's  attorneys  then  moved  to  dismiss  said  cause 
the  ground  that  the  cause  of  action  set  forth  in  the  declar- 
[ptioD,  (injury  by  a  hand-car^)  did  not  give  jurisdiction  to 
ib  county.  The  Court  dismissed  the  case.  His  refusal 
pb  dismiss  the  appeal^  and  his  dismissal  of  the  case^  are 
ttBgned  as  error. 

Hill  and  Candler  for  plaintiff  in  error. 

L.  J.  6l£NN  &  Son  for  defendant  in  error. 

Warner,  J. 

1.  There  are  two  grounds  of  error  assigned  to  the  judgment 
rf  the  Court  below  in  this  record.     First,  in  refusing  to  dis- 
wm  the  appeal ;  second,  in  dismissing  the  plaintiff's  action 
lir  want  of  jurisdiction.     In   our  judgment,  there  was  no 
error  in  refusing  to  dismiss  the  appeal,  i^)on  the  statement  of 
fcds  presented.      When    a  motion  is  made  to  dismiss  an 
appeal  at  the  first  term  after  an  appeal  has  been  entered,  on 
Ae  ground  of  the  insufficiency  of  the  security,  a  rule  should 
be  applied  for,  requiring  the  party  to  give  other  security,  or 
to  fibew  cause  why  the  appeal  should  not  be  dismissed,  of 
triiich  the  party  should  have  reasonable  notice,  as  it  is  his 
privily  to  give  other  and  better  security,  if  he  shall  be 
leqalred  to  do  so.   2.  In  our  judgment,  the  Court  below  erred 
bdismisBlng  the  plaintiff's  action  for  want  of  jurisdiction  in 
Dekalb  county,  in  which  the  suit  was  pending.     By  the 
33S!Otk  section  of  the  Code,  it  is  declared  that  ^'  All  railroad 
eonpanies  shall  be  liable  to  be  sued  in  any  county  in  which 
keoKM  of  action  originated,  by  any  one  whose  person  or 
poperty  has  been  injured  by  such  railroad  company,  their 
<ficM8,  agents,  or  employees,  in  or  by  the  running  of  the 
<WB,or  engines,  for  the  purpose  of  recovering  damages  for 
»ck  injury.''     The  plaintiff  alleges  that  he  was  injured  in 
kisperion,  by  the  defendant,  upon  his  road,  in  the  county  of 
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Dekalb,  by  the  running  of  a  '^  hand-car,'*  It  was  ood 
on  the  argument,  that  the  ^' cars''  contemplated  by  the 
meant  such  cars  only  as  were  propelled  by  steam  power, 
not  '^  hand-cars/'  The  reply  is,  that  the  Code  makflB 
such  distinction,  and  the  Courts  have  no  authority  to  do 
The  words  of  the  Code  are  general,  and  embrace  ofl 
which  are  run  upon  the  road  by  the  defendant  Besides^ 
is  not  \evy  apparent  to  this  Court,  why  an  injury  may 
be  done  to  the  person,  and  property,  of  individuals  by 
careksa  and  negligent  running  of  "  hand-cars ''  by  the  defend*; 
ant,  upon  the  road,  as  well  as  by  the  running  of  other 
propelled  by  steam.  The  question  of  injury  may  be  one  d 
degree  only ;  but  either  may  be  the  instrument  of  injuiji 
when  carelessly  or  negligently  managed  by  the  servants  and 
agents  of  the  company.  Let  the  judgment  of  the  Coait 
below  be  reversed. 


John  W.  Odeix,  plaintiff  in  error,  vs.  Juseph  WoofraSf 

defendant  in  error.  ^ 

1.  Security  on  an  appeal  bond,  under  our  Code,  only  binds  himself  ftf 
the  payment  of  the  debt  or  damages  for  which  judgment  mafUttt 
Ured  in  the  cause,  and  if  no  judgment  is  ever  entered  agunst  tht^  { 
principal  in  the  cause,  no  liability  attaches  to  the  security.  I 

2.  As  Congress  has  the  power,  under  the  Constitution,  to  establiah  nd""! 
form  laws  on  the  subject  of  bankruptcies  throughout  the  United  Static'  ] 
and  as  the  Act  of  Congress  forbids  the  prosecution  of  an  action  agiint  | 
a  person  adjudged  a  bankrupt,  until  the  question  of  his  discharge  ktf  1 
been  determined,  and  relieves  him,  when  discharged,  from  all  deUi 
and  liabilities,  etc.,  which  might  have  been  proved  against  his  estate)  i 
security  on  the  appeal  in  this  State  is  no  longer  liable,  wheo  Ai  n 
principal  is  discharged  in  bankrupty:  which  discharge  of  the  piil*'  -< 
cipal  terminates  the  case  pending  in  the  State  Conrt  against  him,  tot 
prevents  any  judgment.     The  security  on  the  appeal  does  notcoatncl 
to  pay  the  debt,  but  the  judgment  that  may  be  entered  in  the  soitUm  ' 
pending. 

Bankruptcy.    Security  on  appeal.    Decided  by  Judge  FiSr 
ROTT.     Fulton  Superior  Court.    October  TeifB>  18S8. 
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lell  saed  Wootten,  and  had  judgment  Wootten  ap- 
d  to  the  Superior  Court,  giving  security,  and  there  plead 
on  the  19th  day  of  May,  1868,  he  had  been  duly 
^ed  a  bankrupt,  (vouching  the  record  of  the  discharge,) 
res  thereby  discharged  from  said  demand.  Plaintiff's 
lejrs  demurred  to  said  plea,  contending  that,  though 
ten  was  so  discharged,  they  had  a  right  to  proceed  to 
lent  against  the  security  on  the  appeal, 
e  Court  overruled  the  demurrer,  and  ordered  the  case 
ssed  at  plaintiff's  costs.     This  is  assigned  as  error, 

LXMOND,  Mynatt  &  Welborn,  for  plaintiff  in  error. 

LL  &  Candler  for  defendant  in  error. 

K)Trx,  C.  J. 

le  defendant  in  this  case  became  security  on  an  appeal 
1,  executed  for  the  purpose  of  taking  an  appeal  from  the 
meat  of  the  County-Court  to  the  Superior  Court,  as  pro- 
d  by  law,  prior  to  the  adoption  of  our  new  Constitution, 
vhich  such  an  appeal  is  no  longer  allowed.  The  effect  of 
appeal  was  to  bring  up  the  whole  case  for  a  new  trial 
He  ft  special  jury, 

^  this  appeal  was  entered,  the  principal  in  the  Court 
ov,  who  had  entered  the  appeal,  was  adjudged  a  bankrupt, 
I  vas  fally  discharged  as  such  in  the  proper  Court.  And 
•^oestion  presented  for  our  adjudication  is,  did  this  dis- 
■jeofthe  principal,  discharge  the  security  on  the  appeal? 
etUnkitdid. 

I'The  Revised  Code,  section  3659,  provides,  that  the 
?^t,  before  entering  such  appeal,  shall  pay  all  costs 
"Wi  may  have  accrued,  and  give  bond  and  security  for  the 
■•■taal  condemnation  money. 

Stttiou  3564  declares,  that  such  security  shall  be  bound 
^^  judgment  on  the  appeal,  and  that  he  may  be  compelled 
^ Payoff  the  debt  or  damages  for  which  judgment  may  be 
*^  This  is  the  extent  of  his  liability.  He  does  not 
•tract  to  pay  the  debt  or  damages  absolutely^  but  only  the 
Vol  xxxmr—JA 
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debt  or  damages  for  which  •'judgment  may  be  eDtered"  oi! 
the  trial  of  the  appeal.  To  illustrate:  Suppose  A  suesBintfl^ 
action  of  assumpsit  on  a  promissory  note  under  seal,  aiiddt> 
petit  jury  renders  a  verdict  in  his  favor,  and  B  enters  aaappoli! 
to  a  special  jury,  and  C  signs  the  appeal  bond  as  securitjjiili 
the  statute  terms  it:  After  the  appeal,  A  j6nds  that  he  c»n  no^ 
maintain  his  action  of  assumpsit  on  the  sealed  instromeo^ 
and  he  dismisses  it,  and  afterwards  begins  an  action  of  debt 
against  B  for  the  recovery  of  the  same  amount,  due  on  tha' 
same  promissory  note  under  seal :  will  it  be  contended  tW 
C,  the  security  on  the  appeal  in  the  first  action,  which  hiit 
been  dismissed,  is  liable  for  the  judgment  that  may  be  cntertd" 
against  B  in  the  second  ac^tion?     Certainly  not. 

B  did  not  become  a  surety  for  the  payment  of  the  debt,!*' 
only  contracted  to  pay  the  judgment  that  might  be  entered 
in  the  action  then  pending;  and  when  that  case  went  out  rf 
Court,  the  liability  went  with  it.  In  other  Words,  as  no  judf 
ment  was  rendered  against  his  principal,  no  liability  attached 
to  him. 

2.  But  it  is  insisted  by  counsel  for  plaintiff  in  error,  that 
the  act  of  Congress  known  as  the  Bankrupt  Act,  section  3^ 
is  the  paramount  law  on  this  subject,  and  that  it  enacts,  thit 
the  discharge  of  the  principal,  as  a  bankrupt,  shall  not  dis- 
charge the  security.  A  careful  perusal  of  the  Act  will  show 
that  tin's  applies  only  to  a  surety  who  contracted  to  become 
liable  for  the  payment  of  the  debt,  and  not  for  the  payment' 
of  the  jiulf/ment  to  be  entered  in  a  particular  action  tbei 
pending.  Its  language  is,  "  no  discharge  granted  under  tfcii 
Act,  shall  release,  discharge  or  affect,  any  person  //aftfeforthe 
same  debt,  for  or  with  the  bankrupt,  either  as  partner,  jcwrf 
contractor,  indorser,  security  or  otherwise."  This.  cleaHf 
contemplates  a  case  where  the  security  contracts  to  becofl* 
liable  with  the  principal  for  the  payment  of  the  debt. 

TJiis  same  Act,  (section  21,)  which,  under  the  Constitutio* 
of  the  United  States,  is,  we  admit,  the  paramount  lair  * 
this  subject,  declares  that  no  creditor,  whase  debt  is  provaH^ 
under  this  Act,  shall  be  allowed  to  prosecute  any  suit  at  law  of 
in  equity,  to  final  judgment^  against  the  debtor,  after  he  J* 
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l(judged  a  baDkrupt,  until  the  question  of  his  discharge  has 

keo  determined. 

Again,  it  is  declared,  in  section  54,  that  the  discharge  duly 
gj^ted  under  this  Act  shall,  with  the  exceptions  aforesaid^ 
(iriieh  do  not  apply  in  this  case,)  release  the  bankrupt  from 
iHdd^ts,  claims,  liabilities  and  demands  which  were  or  might 
Iwre  been  proved  against  his  estate  in  bankrupt<;y. 
•  Wooten's  contract,  when  he  signed  the  appeal  bond,  was 
vpaj  the  judgment  that  might  be  entered  in  that  case.  His 
liiicipal  was  afterwards  adjudged  a  bankrupt,  and  discharged 
I  EQcli.  And  the  paramount  law  says,  as  the  claim  was 
lovable  in  bankruptcy,  that  the  principal  shall  be  absolutely 
deased  from  the  debt,  and  that  no  judgment  shall  ever  be 
itered  in  the  case.  Upon  this  state  of  facts,  we  hold  that 
ITooten,  the  security  on  the  appeal,  has  complied  with  his 
ootract,  and  his  liability  ceases. 

Judgment  affirmed. 


Iabper  &  Ammons,  plaintiffs  in  error,  vs.  A.  A.  Lemon, 
executor,  etc.,  defendant  in  error. 

(Held  ap  because  of  militarj  order.) 

fWa  a  father  authorized  a  merchant  to  let  his  daughter,  who  was  a 
nmor,  have  whatever  she  wanied  out  of  his  store,  and  the  merchant 
IcnaiUed  her  to  purchase  various  articles,  such  as  were  usually  kept 
for  sale  hv  the  merchant,  the  father  is  liable  for  the  goods  purchased, 
tiwQgh  thej  be  neither  necessaries  nor  such  goods  only  as  a  prudent 
^er  would  furnish  a  minor  child. 

AmLmpsiL  Motion  for  new  trial.  Decided  by  Judge 
Spker.    Henry  Superior  Court.     October  Term,  1867. 

Rlioderick  T.  Harper  &  Wm.  B.  Ammons,  merchants  and 
IMtaers,  under  the  style  of  Harper  &  Ammons,  brought 
■^napeit  against  Alexander  Lemon,  upon  an  open  account 
far  goods  sold  and  delivered  to  his  daughter^  between  the  lat 
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q{  March,  18C0,  and  8th  of  October,  1861,  amounting  l|^ 
§583  45.  Odc  count  averred  that  they  were  furnished  td 
her  as  neccissuries,  and  another  that  they  were  furnished  If  i 
special  request  of  her  father.  The  account  was  as  long  n] 
the  moral  law,  and  embraced  almost  everything  which  |k 
school-girl  with  carte  blancJic  would  buy.  She  very  fi^^.j 
quently  bought  snuff,  indulged  pretty  freely  in  candy,  ailj 
the  like,  bought  quite  a  number  of  cheap  gold  rings,  efa 
In  the  account  were  three  or  four  items,  amounting,  in  thl 
aggregate,  to  about  $10  00,  stated  to  be  "  per  order,''  ani 
six  items  for  cash  loaned  and  cash  paid  for  her,  amoundnf^ 
in  the  aggregate,  to  $6  95. 

Alexander  Lemon  died,  and  Abel  Lemon,  his  executor 
was  made  defendant. 

Upon  the  trial,  the  plaintiff  relied  only  on  the  seoood 
count.  Wade  Harper,  being  on  the  witness-stand,  provoi 
the  plaintiffs'  books  of  original  entry  ;  that.the  account  swl 
on  was  in  the  hand-writing  of  Julius  Askew,  deceased;  thii 
before  that,  he  had  testified  in  this  cause,  that  he  copied  the 
account ;  that  he  posted  the  books,  but  did  not  sell  the  arti- 
cles ;  he  had  compared  the  day-book  with  the  account  soaft  \ 
on ;  those  marked,  in  the  account,  he  sold  and  delivered  t^ 
the  said  daughter ;  the  others  were  in  the  hand-writing  rf 
his  brother,  one  of  the  plaintiffs,  except  one,  which  was  in 
the  hand-writing  of  Askew.  (AVhat  he  had  marked  doei 
not  appear.)  The  charges  for  the  goods,  he  said,  were  rea- 
sonable, and  her  father  had  said,  in  the  Spring  or  Summer 
of  1860,  to  him,  to  sell  her  any  goods  she  wanted.  He  aud 
he  only  knew  the  items  and  prices  from  the  books.  He  w« 
the  clerk  of  plaintiffs  from  January,  1860,  to  July,  186L 
The  daughter  was  a  school-girl,  sixteen  or  seventeen  yen! 
old.  The  cash  items  were  advanced  by  him.  He  though* 
that  some  of  the  items  were  not  gotten  by  the  daughter,  bat 
upon  orders,  sent  by  negroes,  by  Alexander  Lemon. 

AxLEN  Turner  testified  that,  in  the  Spring  of  1860,  hi 
and  Alexander  Lemon  were  in  plaintiffs'  store,  leaning  ob* 
pile  of  blankets,  and  he  spoke  to  him  about  his  daughter  trir 
ding  with  plain tifis^  and  Lemon  told  him  that  he  had  toli 
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fkmaa  Haqier,  one  of  the  plaintiffs,  to  let  his  daughter 
kfe  anything  she  wanted.  The  girl  had  married  before 
tk  trial,  and  testified  that  she  boaght  the  goods,  that  some- 
Abh  her  father  gave  her  permission  to  buy,  and  sometimes 
Aedid  not  ask  him,  that  he  gave  her  money  when  she  asked 
■im  for  it,  and  sometimes  directed  lier  to  go  to  the  store  and 
|i!t(m  a  credit  what  she  wanted.  The  plaintiffs  proved  that 
He7  kept  correct  books,  introduced  the  books,  and  closed. 
'  On  the  part  of  defendant,  a  witness  testified  that  he  saw 
Alexander  Lemon  meet  Harper,  in  the  corner  store,  and  say 
16  Harper  that  he  had  frequently  told  him  not  to  sell  his 
^toghter  goods,  as  she  was  not  a  judge  of  goods.  Harper 
■id  he  wonld  take  it  back,  it  was  a  small  bundle,  and  he  did 
td[e  it  back ;  he  did  not  know  when  it  was,  but  it  was  after 
US6,  and  he  thonght  about  the  beginning  of  the  war ;  he 
IH  not  know  where  Harper  was  doing  business  then.  It 
W  shewn  that  in  1860  and  1861  plaintiffs  did  not  do  busi- 
aos  in  the  corner  store. 

There  was  other  testimony  as  to  Alexander  Lemon's  pecu- 
■ny  ability,  showing  that  he  was  worth  from  §20,000  00  to 
|SO,000  00,  and  as  to  his  habit  of  furnishing  his  family 
|nper  supplies,  etc.,  but,  as  the  first  count  in  the  declaration 
^As  abandoned  on  the  trial,  it  is  not  material,  here. 

The  Court  charged  the  jury  that  they  must  first  be  satis- 

iedjfi^m  the  evidence,  that  the  items  in  the  account  were 

•orrect  before  they  need  inquire  as  to  Alexander  Lemon's  lia- 

1*%.   He  told  them,  if  the  account  was  correct  as  to  items  and 

lines,  that  this  promise  to  pay  need  not  be  in  writing,  be- 

•we,  if  Alexander  Lemon  was  liable,  it  was  by  reason  of  his 

;  mkiog  his  daughter  his  agent  to  purchase  the  goods;  that  if 

fc&ther  fails  to  supply  necessaries,  his  daughter  may  buy 

fcni,  and  the  law  will  imply  a  contract  by  him  to  pay  for 

fcm,  but  by  express  agreement,  the  authority  from  the  father 

■V  be  greatly  enlarged,  and  if  Alexander  Lemon  authorized 

FlttBtifi,  or  either  of  them,  or  their  clerk,  to  let  his  daughter 

«w  from  their  store  whatever  she  wanted,  he  made  her  his 

^PoX  to  contract  and  he  is  bound  by  her  acts,  though  they 

■*7  exceed  what  is  actually  necessary  for  her  comfort,  and  if 
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ith.  In  refusing  a  non-suit  because  it  was  not  shewn  that 
flid  goods  were  necessaries,  and  that  the  minor's  father  did 
•pply  her.    (No  non-suit  appears  to  have  been  moved  for.) 

5th.  Because  plaintiSs  had  proved  no  promise  to  answer 
brthis  debt  binding  on  defendant. 

6tb.  Because  of  the  vagueness  and  uncertainty  of  the 
Dount  for  which  defendant  was  liable,  if  at  all. 

7th,  Because  the  charge  is  coutrary  to  law,  and  without 
nr  to  support  it 

8th.  Because  the  Court  failed  to  charge  that  the  conduct 
rsilent  admission  in  reference  to  the  liability  of  the  defcnd- 
it,  or  failure  to  assert  the  authority  of  plaintiffs  to  sell  the 
)od3  to  defendant's  daughter,  when  such  authority  was  ques- 
ooed,  and  the  effect  of  such  conduct  and  failure  of  denial 
K  evidence  that  the  jury  might  consider  in  determining 
le  truth  of  said  authority,  defendant's  attorney  having  called 
le  attention  of  the  Court  to  the  same  in  his  argument  to 
Jc  jury. 

And  9th.  The  verdict  was  contrary  to  law,  the  charge  of 
»c  Court,  the  evidence,  and  the  weight  of  evidence. 

The  Court  granted  a  new  trial,  upon  the  ground  that  his 
large  was  wrong,  he  believing  that  an  authority  to  let  her 
»ave  whatever  she  wanted,  did  not  authorize  plaintiffs  to  let 
ie  daughter  have  things  extravagant  or  unreasonable. 

ho,  J.  Floyd,  G.  M.  Nolan,  for  plaintiffs  in  error. 

V.  W.  Clark  for  defendant  in  error. 

McCay,  J. 

The  motion  for  a  new  trial  was  granted  in  the  Court  below, 
» the  ground  that  the  Court  had  erred  in  its  charge  to  the 
117  ^^  this :  "  That  if  Lemon  authorized  plaintiff,  or  his 
ofirksjto  let  his  daughter  have  from  their  store  whatever  she 
*Mited,  he  made  her  his  agent  to  contract,  and  he  is  bound 
by  her  acts,  though  she  exceed  what  is  actually  necessary  for 
her  comfort." 

Wc  think  this  charge,  under  the  facts  of  this  case,  was 
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George  M.  Thomas,  plaintiff  in  error,  vs.  The  Gboi 
Railroad  ani>  Banking  Company,  defendant  in 

1.  An  appeal  should  not  be  dismissed  because  of  the  insuffictenqf  of  I 
security,  until  the  appellant  has  been  required  to  give  other 
or  shew  cause  why  the  appeal  should  not  be  dismissed. 

2.  By  the  provisions  of  the  8329th  section  of  the  Code,  railroad 
nies  are  liable  to  be  sued  for  injuries  done  to  persons,  orpfopertf,1 
the  running  of  ^'  hand-cars''  upon  their  roads,  as  well  as  by  the  rai 
of  cars  propelled  by  steam-power^  and  may  be  sued  tiierefor,  in 
county  in  which  the  cause  of  action  originated. 

Dismissal  of  appeal.    Jurisdiction.    Bj  Judge  Pope,   Dj-J 
Kalb  Superior  Court,    October  Term,  1868. 

Thomas  brought  case,  in  DeKalb  county,  against  Buk\ 
company,  for  breaking  his  arm  by  the  careless  running  of  obk 
of  their  hand-cars,  by  his  fellow  servants,  in  said  county.  I^ 
was  not  averred  where  the  residence  of  the  company  \ra|| 
except  as  follows:  ''The  Georgia  Railroad  and  Bankifll 
Company,  a  corporation  of  said  State,  having  a  portion  of  ill 
road  in,  and  doing  business  in,  said  county  of  DeKalb,"  an! 
that  the  injury  to  the  plaintiff  was  done  upon  their  rond  h 
said  county.  i 

The  defendant  plead  the  general  issue.  There  was  a  tridl 
before  the  petit  jury  against  the  defendant,  from  which  te 
fendant  appealed.  The  appeal  bond  was  made  during  thi; 
term  of  the  Court,  and  was  in  regular  form,  except  that  Ai 
Clerk  hud  failed  to  sign  his  name  under  the  words '' tested  nl 
approved,"     The  security  on  the  bond  was  John  N.  Patei  ■' 

AVhen  the  cause  was  called  for  trial,  plaintiff's  attoro^! 
moved  to  dismiss  said  appeal,  because  said  bond  had  notbeii' 
approved  by  the  Clerk,  and  because  the  security  on  the  bo^ 
was  insolvent.     In  support  of  this  motion,  they  proposed  <t 
show  the  want  of  approval,  as  aforesaid,  from  the  minutes, ib|| 
to  prove  by  the  Clerk  that  he  failed  to  approve  the  bond,  beoMii^>^ 
of  the  insufficiency  of  the  security,  it  having  been  objected *•': 
by  plaintiff's  attoniej'^s  within  the  four  days  from  the  adjoort*  ^ 
ment  of  the  Court  allowed  for  appealing,  and  notice  of  tki 
objection  having  been  given  to  the  agent  of  the  company  ^ 
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tebt  Motion  for  new  trial.     Decided  by  Judge  Speeb, 
rjrSaperior  Court.     October  Term,  1867. 

aritt  filed,  in  the  County-Court,  a  petition  to  establish 
0  notes,  which  he  claimed  were  executed  by  John  W. 
ford  and  John  W.  Henderson,  payable  to  himself,  and 
lie  bad  lost.  Henderson  appeared,  September,  1866, 
/ended,  pleading  that  if  such  notes  were  ever  in  exist- 
hev  were  paid,  and  that  he  never  signed  nor  made  the 
tl  notes,  nor  authorized  any  one  to  do  so  for  him. 
jury  found  for  the  plaintiff,  and  a  rule  absolute  was 
tablishing  the  copy-notes,  in  lieu  of  the  lost  originals. 
t  sued  Henderson  upon  said  established  copies,  in  the 
-Coort.  What  was  the  evidence,  and  what  was  the 
lere,  did  not  appear  by  the  record.  In  August,  1867, 
as  a  verdict  for  the  defendant.  From  that,  the  plain- 
ealed.  When  the  cause  came  on  for  trial,  plaintiff's 
)r  proposed  to  strike  defendant's  plea,  which  was  non 
m,  upon  the  ground  that  the  same  had  beed  fil^d  and 
upon  in  the  County-Court,  on  the  motion  to  establish 
ites.  Thereupon,  defendant's  attorney  proposed  to 
bat,  after  the  hearing  of  the  motion  to  establish  said 
lie  plea  of  non  est  factum  being  there  filed  and  heard, 
mey  for  Merritt  agreed  with  him  that  if  he  would 
out  a  certiorari  to  set  aside  the  said  rule  absolute,  he, 
*'s  attorney,  would  take  no  exceptions,  but  defendant 
Jake  his  defence,  when  sued  on  the  established  notes, 
ame  manner,  and  to  as  fulFan  extent  as  if  no  issue 
p  been  had  or  tried  upon  the  motion  to  establish  said 
id  that,  relying'on  this  promise,  he,  defendant's  attor- 
not  sue  out  certiorari :  which  evidence,  thus  offered, 
cted  by  the  Court.  The  Court  struck  the  plea,  and 
is  a  verdict  for  the  plaintiff. 

dant  moved  for  a  new  trial,  upon  the  ground  that 
rt  erred  in  ruling  out  the  evidence  offered  by  defend- 
in  striking  said  plea.     He  refused  a  new  trial,  and 
assigned  as  error.     (At  June  Term,  1867,   of  this 
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Court,  this  cause  was  under  the   military  order,  and 
therefore,  held  up.) 

M.  Arnold,  Peeples  &  Stewart,  for  plaintiflFin  e 

G.  N.  Nolan,  (by  J.  J.  Floyd  and  the  Reporter 
defendant  in  error. 

AVarner,  J. 

The  error  assigned  in  this  case  to  the  judgment  ol 

Court  below,  is  in  rejecting  the  evidence  offered  by  the 

fendant  to  prove  the  agreement  set  forth  in  the  recor 

consideration  that  he  would  not  certiorari  the  case  decide 

the  County-Court,  and  in  striking  out  the  defendant's  pi 

71071  est  factum.     This  was  not  such  a  consent  between  a 

neys  and  parties  as  is  contemplated  by  the  nde  of  ( 

requiring  such  consent  to  be  given  in  writing;  or  rath 

does  not  come  within  the  reason  and  spirit  of  that  rule 

was  n.ot  a  consent  to  waive  evidence  or  pleading.     It  ^ 

contract,  executed  by  one  party,  by  which  he  declined  tc 

tiorariy  in  consideration  that  he  should  be  allowed  to  fil 

plea  of  non  est  factum  when  suit  should  be  instituted  on 

notes.     The  forbearance  to  sue  out  the  certiorari  fron 

decision  of  the  County-Court,  was  a  sufficient  considen 

to  support  the  contract,  and  the  plaintiff,  having  had 

benefit  of  the  contract,  it  was  a  fraud  upon  the  defen 

not  to  execute  it  in  good  faith  on  his  part.     The  rule  of  C 

was  intended  to  prevent  surprise  and  fraud,  not  to  sancti< 

prot^ict  fraud.     Good  faith  and  fair  dealing  require  that 

plaintiff  should  perform  his  part  of  the  contract,  espec 

as  he  has  had  the  benefit  of  it.     From  the  facts  presentc 

the  record,  we  think  the  Court  below  erred  in  ruling  off 

evidence  offered  to  prove  the  contract  between  the  pai 

and  in  striking  out  the  defendant's  plea. 

Let  the  judgment  of  the  Court  below  be  reversed. 
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Chomas  McKibbon,  plaintiff  in  error,  vs.  Elizabeth  A. 

Folds,  defendant  in  error. 

L  Where  one  who  holds  land  adversely  to  tlie  widow's  right  of  dower 
f  ■  hoi  who  was  not  notified  of  the  application,  comes  in,  at  the  retnrn 
term  of  the  commission,  and  contests  the  return,  he  can  not  object  to 
the  order  of  the  Coart  appointing  the  commissioners,  on  the  ground 
that  one  of  them  was  not  a  free-holder. 
Mm  When,  in  an  issae  on  the  return  of  commissioners  to  lay-off*  dower, 
.    the  applicant  opened  the  case  by  proof  to  sustain  the  return,  and  the 
contestant  replied  with  proof  attacking  it,  it  is  too  late  for  the  contest- 
ant to  claim  that  he  has  a  right  to  open  and  conclude  the  argument 
'    before  the  jary. 

pL  In  an  insue  on  the  return  of  commissioners  to  assign  dower,  it  ip  error 

*   lor  the  Coart  to  charge  the  jury,  that  in  estimating  the  value  of  the 

land,  (other  than  the  dwelling-house  and  curtilage,)  they  ought  not  to 

coosider  improYementSy  such  as  log  dwellings,  etc.,  *' unless  these  im- 

^   prorements  are  of  considerable  value,  such  as  a  two-story  house,  etc.*' 

m 
I 

:.  Dower.     Charge  of  tbe  Court.     By  Judge  Gueen.     Butts 
JBtoperior  Court     September  Term^  1868. 

.  Elizabeth  A.  Folds  applied  for  assignment  of  dower  out  of 
^tte  lands  of  her  deceased  husband.  Commissioners  were 
l^qpointed,  and  assigned  her  forty-scveu  acres  of  said  lands. 
Bke  traversed  their  return^  and  had  it  set  aside,  and  another 
|tot  of  commissioners  were  appointed  by  the  Court  to  make 
l^iud  assignment. 
..  Id  1857^  said  husband  had  mortgaged  his  land  to  Thomas 
ibbon.  In  1867,  a  rule  absolute  was  granted,  foreclos- 
said  mortgage.  A^  /a.  issued,  and  under  it,  said  land 
sold  by  the  sheriff,  and  bought  by  the  martgagec,  in 
iber,  1867.  The  sale  was  made,  subject  to  the  widow's 
',  and  the  deed  conveyed  the  whole,  *'  the  widow's 
excepted.''  It  was  stated,  at  the  sale,  that  she  would 
tbe  assignment  already  made.  McKibbon  was  put 
possession. 
At  September  Term,  1868,  said  last  named  commissi 
made  their  return,  and  Mrs.  Folds's  attorneys  sought 
b  Make  it  the  judgment  of  the  Court.  Tliereupon,  said 
IjEpiEibbon^  by  permission  of  the  Court,  was  made  a  I)arty3 
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and  traversed  said  last  return,  upon  the  following  groui; 

1st.  There  is  a  return  of  former  conimissioners,  which 
never  been  legally  set  aside,  the  same  being  done  witi 
notice  to  the  parties  in  interest,  and  upon  insufficient  groa 
aiM  without  the  intervention  of  a  jury. 

2nd.  No  legally  qualified  commissioners  were  ever 
pointed  by  said  Court,  in  pursuance  of  the  statute  in  s 
case  made  and  provided,  for  the  admeasurement  and  ass 
ment  of  said  dower,  three  of  said  commissioners  not  b 
free-holders. 

3rd.  Said  commissioners  were  never  sworn  to  the  perfc 
ancc  of  said  duty,  as  required  by  law. 

4th.  Said  admeasurement  and  assignment  were  111^ 
made  in  this,  that  the  portion  of  the  land  assigned  i 
widow,  exceeded  in  valuation  one-thifd  of  the  value  thei 
embracing  three  settlements,  consisting  of  houses  and  t 
ments,  and  none  of  which  were  valued,  and  they  bad 
respect  to  the  shape  or  valuation  of  the  lands  out  of  vl 
said  dower  was  laid  off  and  admeasured. 

Mrs.  Folds's  attorneys  demurred,  and  moved  to  strike 
said  second  ground.  The  Court  ordered  it  stricken 
McKibbon's  attorneys  then  insist^  that  they  had  the  r 
to  open  and  conclude,  both  with  the  evidence  and  the  ai 
ment,  but  the  Court  decided  otherwise,  and  ordered  theal 
neys  of  Mrs.  Folds  to  porceed.  Testimony  was  then  in 
duced  by  the  parties.  It  was  shown  that  the  formalitic 
the  statute  had  been  complied  with.  The  fight  was  n 
upon  the  fitness  of  this  new  assignment,  as  to  quantity,  vi 
and  location.  It  appeared  that  the  whole  premises  contai 
two  hundred  and  thirty-seven  and  a  half  acres,  and  t&a' 
them,  these  new  commissioners  assigned  to  her,  as  do^ 
seventy-four  acres.  The  commissioners  and  others  testil 
that  they  had  carefully  examined  the  land,  gave  a  descrip 
of  it,  and  said  they  thought  their  assignment  was  a  faif< 
third  of  the  premises,  according  to  valuation,  etc.  1 
stated  that,  in  fixing  values,  they  did  not  put  any  value  a 
the  "settlements  "  outside  of  the  curtilage.  It  appeared t 
about  one  hundred  and  fifty  yards  from  the  mansion-bo 
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in  house  occupied  by  John  J.  Folds,  step-son  of 
,  aod  that  there  was  another  cabin  which  had  been 
ice  the  dower  was  laid  off,)  out  of  the  yard  of  the 
•use^  and  about  fifty  yards  from  it,  but  still  on  the 
wer. 

art  of  McKibbon,  many  witnesses  were  examined, 
d  as  to  the  value  of  said  dower  land,  as  compared 
•ft  to  McKibbon,  all  agreeing  that  the  dower  was 
ird  of  the  value  of  the  whole  tract,  exclusive  of 
ci-house  and  appurtenances,  one  of  them  saying 
was  left  to  McKibbon  was  good  for  nothing, 
hold  the  earth  together."  They  testified  that 
8  part  was  compact,  and  on  the  middle  of  the  lot; 
ibon's  was  in  two  parcels,  separated  by  hers  and 
I,  etc.  Of  those  "  settlements,"  it  was  said,  one 
rably  comfortable  log  cabin,  worth  $40  00  or 
1  the  other  was  a  tolerably  comfortable  log  dwell- 
noke-house  and  stables,  and  worth,  at  a  low  esti- 
X)  or  $100  00.  One  witness  thought  the  dower 
pendent  of  improvements,  worth  $100  00  more 
;wo-thirds  left  to  McKibbon.  These  witnesses 
leir  valuation  of  the  lands  and  the  improvements, 
ied  that  the  dower  was  too  much,  and  improperly 

an's  attorneys  asked  the  Court  to  charge  the  jury, 
the  duty  of  the  commissioners,  in  setting  apart 
to  take  into  consideration  the  improvements  on 
outside  of  the  residence  occupie<l  by  the  widow, 
'  did  not  do  so,  their  return  ought  to  be  set  aside, 
refused  to  charge  as  requested,  but  charged,  that 
luty  of  the  commissioners  to  take  into  considera- 
iportant  improvements,  such  as  a  good  two-story' 
r  other  such  good  building,  outside  of  the  home- 
i  they  had  no  right  to  take  into  consideration  the 
ovements,  connected  with  the  house  and  residence 
)ld8 ;  that  it  was  not  expected  that  they  should 
oathematical  certainty,  and  that  any  small  differ- 
ue  would  not  avoid  the  return ;  that  in  consider- 
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ing  improvements,  he  did  not  think  it  was  the  duty  of  < 
missioners  to  estimate  the  value  of  any  little  improven 
in  the  way  of  small-log  eabins  or  shanties^  an  hundred 
fifty  yards,  or  such  a  matter,  from  the  residence  of '. 
Folds.  He  then  stated  the  legal  rules  for  assigning  dc 
and  charged  tliat,  if  tlie  assignment  was  not  so  made, 
fair  and  equitable,  it  should  be  set  aside. 

They  also  requested  him  to  charge,  that  the  statute  reqi 
the  appointment  of  five  free-holders,  to  admeasure,  laj 
and  assign  dower,  and  that  the  appointees  of  the  Court 
being  free-holders,  at  least  as  to  three  of  them,  said  re 
was  unauthorized  by  law,  and  should  be  declared  void, 
set  aside.  The  Court  refused  so  to  charge.  The  verdict 
in  favor  of  the  return  of  the  commissioners.  McKil 
sued  out  his  bill  of  exceptions,  assigning  as  error  the  si 
ing  of  the  second  ground  of  his  traverse,  the  refusal  to  a 
his  attorneys  to  open  and  conclude  in  the  cause,  the  rd 
to  charge  as  requested,  and  the  charge  as  given. 

Lyons,  Peeples  &  Stewart,  for  plaintiff  in  error,  < 
on  their  1st  point,  sec.  3969  of  the  Code;  on  their  2d,  sec.  l 
of  the  Code ;  and  as  to  the  charge,  sees.  1753,  3664  of 
Code.  Kel/a-  vs.  DUlon,  26  Ga.  K,  701 ;  Glass  d  aL 
Cook,  30  Ga.,  133. 

L.  T,  DoYALL  for  defendant  in  error. 

McCay,  J. 

1st  McKibbon,  if  he  is  made  a  party  to  this  proceedin) 
his  own  motion,  must  take  the  case  as  he  finds  it.  He 
take  no  exceptions,  not  good  in  the  mouth  of  the  defend 
to  whose  care  he  has  attached  himself.  If  there  was  a  g 
objection  to  one  of  these  commissioners,  it  ought  to  h 
been  made  at  the  time  of  the  appointment.  The  thend^ 
ant  failed  to  object.  It  is,  therefore,  waived,  and  Md 
bon,  coming  in  now,  is  bound  by  that  waiver. 

2d.  There  is  some  confusion  in  the  cases,  on  who  has 
right  to  open  and  conclude,  in  questions  of  this  chanu 
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Trent  of  our  decisions  is,  that  it  belongs  to  the  party 
f;  instituting  the  proceedings,  and  having  power  to 
them.  Weeks  and  wife  vs.  SeagOy  9  (?«.,  199 ;  Har- 
r.  Youngy  9  ffa,,  359 ;  Dlekeraon  V8.  Croom,  24  Ga., 
The  case  of  Johnson  vs.  Martin,  25  Ga.,  268,  at  first 
;,  would  seem  to  conflict  with  these  cases.  There, 
r,  the  Court  puts  iis  decision  on  the  ground  that  it 
irely  an  issue  of  fraud,  and  as,  in  such  a  case,  the 
of  proof  must  be  on  the  party  charging  the  fraud,  he 
right  to  open  and  conclude. 

le  case  before  us,  though  the  only  question  was  in 
ing  the  report,  yet,  in  such  issues  generally,  the  fact 
)whood,  the  seizin,  and  other  questions  might  arise, 
r  inclinations  are,  to  hold  that  the  applicant  for  dower 
he  affirmative,  and  must  open  and  conclude.  It  was 
J,  at  any  rate,  after  the  plaintifl^  had  gone  on,  and  a 
lad  taken  place,  to  make  the  question.  Whoever  opens 
e,  with  the  evidence,  if  he  has  a  right  so  to  open,  has 
le  right  in  the  argument. 

lie  statute  is  express,  that  (except  as  to  the  dwelling, 
includes  what  is  necessary  to  its  enjoyment,)  the  dow- 
)  be  laid  ofl^,  having  respect  to  shape  and  valuation. 
1  3969.  See,  also,  section  1753  Irwin's  Code.  We 
think  thejury  ought  to  set  aside  the  return  because 
rifling  excess  of  value  on  one  side  or  the  other.  But 
beir  duty  to  consider  the  value  of  the  lands  set  off*,  as 
s  that  left,  and  any  thing,  which  adds  to  that  value, 
tter  for  consideration. 

hold,  therefore,  that  the  Court  erred  in  instructing  the 
:hat  they  were  not  to  consider  a  log-house  or  other 
r.  That  is  true,  if  it  has  no  value,  but  they  must  con- 
the  value  of  the  whole,  including  every  thing  which 
0,  or  lessens,  that  value. 
Igment  reversed. 
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CuRRAN  Battle,  plaintiff  in  error,  t?«.  L.  N.  B.  Batiu 
and  Richard  A.  Heath,  sheriff,  defendants  in  error. 

There  is  nothing  in  any  law  of  this  State  or  in  any  order  of  the  mifii 
commander,  while  the  State  was  under  military  government, 
authorizes  the  Court  to  pay  money  raised  at  sheriff's  sale,  on  the 
Tuesday  in  January,  1868,  to  the  defendant  in^.  /a.,  while  then 
judgment  creditors  claiming  it. 

Rule  against  the  Sheriff.     Decided  by  Jud^e  Wm.  K 

Reese.     Warren  Superior  Court     April  Term,  1868.       j 

I 

Curran  Battle  was  defendant  in  several  ^./cw.  issuing  oi^ 
of  said  Court.  Under  one  of  them,  his  property  was  SOW 
<)n  the  first  Tuesday  in  January,  1868.  At  the  April  ToK 
1868,  the  sheriff  was  ruled,  and  the  different  plaintiffs  inju 
fd.  were  at  issue,  as  to  which  of  them  should  take  the  p»^ 
ceeds  of  the  sale.  ] 

Battle  then  came  in,  and  objected  to  any  one  of  them  tikfj 
ing  the  fund,  and  asked  that  it  be  paid  to  himself.    Hit.: 
ground  for  this  was,  as  he  averred,  that  the  seventeenth  sec- 
tion of  the  fifth  article  of  the  Constitution  of  Georgia,  made; 
in  1868,  forbade  the  enforcement  of  judgments  founded  apoi 
contracts  made  prior  to  June,  1865,  which  section  had  beet; 
put  into  active  operation,  on  the  12th  day  of  March,  186^ 
by  order  No.  37,  issued  by  Major  General  George  G.  Meade^ 
commanding  the  3d   military  district,  embracing  this  Stai&< 
All  of  the  judgments  claiming  the  money,  and  th^t  under 
which  the  sale  was  made,  were  prior  to  June,  1865.    Tbe 
Court  ordered  the  money  paid  over  to  the  judgments  till  thef 
were  satisfied,  holding  that  the  distribution  of  funds  in  Cow^ 
was  not  affected  by  said  order,  and  that  this  case  was  witl* 
the  first  exception  in  the  section  of  said  Constitution  dcnf^ 
ing  jurisdiction,  etc. 

This  ruling  of  the  Court  is  assigned  as  error, 

A.  R.  Wright,  (by  the  Reporter,)  for  plaintiff  in  error. 
R.  Toombs,  for  defendant  in  error. 
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Brown,  C.  J. 

I' 

We  are  not  aware  that  the  Judge  who  decided  this  case 
Vfoilated  aiij  provisioD  of  the  Constitution  or  laws  of  this 
Sbt^  in  ordering  the  fund  then  in  Court,  which  the  sheriff 
bd  raised  bj  the  sale  of  tJie  property  of  the  defendant,  under 
fffl  executions,  to  be  jmid  over  to  the  plaintiffs  in  fi,  /<7., 
ecording  to  their  legal  priorities,  until  their  judgments  were 
i&fied,  before  any  part  of  it  was  paid  to  the  defendant  in 
./a.  • 

It  is  said,  this  judgment  violated  the  order  of  Major  Cen- 
tal Meade,  who  was  the  commander  of  the  third  military 
iitrict,  embracing  this  State,  as  the  sale  took  place  while 
»  State  was  under  military  government.  No  order  of  Gen- 
ni  Meade  has  been  brought  to  our  attention,  wiiich  requires 
iKCoorts  to  pay  money,  raised  as  this  was,  to  the  defendant 
aj(./a.,  while  there  were  judgment  creditors  unsatisfied. 
Judgment  affirmed. 


lois  T.  Williams  et  a/.,  plaintiff  in  error,  vs.  James  M. 
MoBLEY,  executor  of  Brittain  Williams,  deceased,  defend- 
ant in  error. 

Ae  minor  legatees  under  a  will,  who  are  not  the  children  of  the  testator, 

^▼e  no  right,  in  a  case  pending  in  Chancery,  upon  a  bill  filed  by  the 

execDtor,  for  direction,  to  an  interlocutory  order,  setting  apart  money 

^  tkeir  rapport,  unless  the  estate  is  solvent,  and  able  to  pay  all  just 

^ebts,  and  lea^e  a  snfficient  fund,  out  of  which  to  pay  the  sum  neces- 

luy  for  their  support.     Audit  was  error  in  the  Chancellor  to  grant 

laid  order,  when  the  solvency  of  the  estate  was  denied,  till  it  had  been 

iteertained  by  the  report  of  a  Master  in  Chancery,  or  in  some  other 

lepl  way,  that  there  would  be  a  fund  after  the  payment  of  the  debts 

9f  the  estate. 

Equity.    Support  of  minor  legatees  pendente  lite.    Decided 
Judge  WoRRiLL.     Muscogee  Superior  Court.     October 
rm,  1867. 
Vol.  xxxvin — 16. 
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In  1847,  Jirittain  Williams   made   u  will,  by  which 
bequeathed  to  the  sods  of  Thomas  A.  Williams,  his 
nephews,  John,  James  F.  C,  B.  H.,  Charles,  BrittaiD, 
Ozias  S.,  respectively,  certain  slaves,  to  be  .delivered  to  tl 
respectively,  as  they  attained  their  majority,  and  if  either  di< 
before  his  majority,  his  slaves  "vere  to  go  to  the  survive 
Thomas  A.  Williams  was  made  his  executor,  with  power 
possess,  use  and  hire  all  said  slaves,  till  the  sous  arrived 
age,  w^ithout  accounting  therefor.     And  he  gave  to  his 
executor  all  the  balance  of  his  estate,  in  trust,*  to  pay  hii] 
debts,  and  then  divide  tlie  residuum  between  his  children, 
thereafter  to  be  born,  at  their  majority,  and  if  no  "new^ 
issue,"  then  to  the  "  old  issue,"  as  they  respectively  arrived  of^ 
age. 

In  1855,  Thomas  A.  Williams  had  died,  leaving  otl«x. 
children,  born  since  said  will  was  made.  Testator  made  sooift 
jhanges  in  his  will,  none  of  which  are  material  for  our  prcfr 
ent  purposes,  except  the  appointment  of  James  M.  Moblcy 
his  executor,  and  providing  that,  besides  his  commissions,  he 
should  have  such  extra  compensation,  as  executor,  annuallji. 
as  the  Ordinary  might  direct.  His  executor  was  to  keep  his 
slaves  together  on  the  plantation  or  plantations,  and  work^, 
the  same  for  the  benefit  of  the  legatees,  so  long  as  it  was  nol^ 
injurious  to  the  estate,  giving  off  to  each,  his  or  her  share 
he  or  she  became  of  age.  i 

In  1863,  testator  died,  leaving  real  estate,  worth,  say  $15,-  j 
000  00,  one  hunrded  slaves,  worth,  say  $50,000  00,  and^ 
other  personalty,  worth,  say  ?5,000  00.  Mobley  proved  the  j 
will  and  codicils,  qualified  as  executor,  took  possession  of  the  ! 
estate,  and  had  the  same  inventoried.  The  inventory  )ni  • 
made  in  Confederate  currency,  then  greatly  below  par. 

In  December,  1863,  the  perishable  property  sold  for  cash,  in 
such  currency,  for  $16,171  90,  of  which  legatees  took  H" 
667  05,  of  which,  also,  the  executor  bought  in,  for  the  plant- 
ation and  use  of  the  minor  legatees,  $7,391  55,  so  that  the 
executor  got  but  $4,113  30,  in  cash,  and  disbursed  it  accord- 
ing to  law.  John  T.,  J.  F.  C,  and  B.  H.  Williams  were.rf 
age,  and  took  their  shares,  etc.,  and  in  December,  1863,  the 
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ncotor  sold  eight  hundred  acres  of  land,  at  public  out-cry i 
hrcash.  In  said  correncjr,  and  it  was  bid  off  bj  said  John  T. 
^  J.  F.  C.  Williams,  at  813,600  00.  They  gave  their 
therefor,  due  atone  day  after  date,  which  has  been  cred- 
with  8o,768  72,  in  payment  of  legacies  to  the  makers, 
The  ezeentor  also  paid  Charles  L.  Williams  $905  75 
property,  $4,037  20  in  cash,  and  his  slaves.  Brittain, 
s,  William,  Sarah  L.,  and  Joel  F.  Williams  arc  minors, 
have  had  no  legacy  but  a  support  of  all  of  them,  (except 
F.,)  an  J  their  slaves  were  emancipated  by  the  State. 
The  executor  believed  $15,000  00  would  pay  all  the  debts 
tbe  estate,  and  expenses  of  administration ;  he  paid  $5,- 
OO  to  debts,  and  $2,000  00  to  such  expenses,  in  such 
icy.  After  the  war,  slaves  being  gone,  etc.,  he  adver- 
for  the  creditors,  (who  had  failed  to  give  him  notice,) 
ioQDd  it  will  still  take  $14,000  00  to  pay  the  unpaid 
and  the  future  expenses  of  administration.  The  assets 
tie  estate  are,  the  plantation,  ^ortb,  say  $6,000  00,  per- 
ble  property,  worth,  say  $915  60,  and  notes  for  negro 

To  save  expenses  of  many  suits  against  the  estate,  to  get 

:^Bcctio&  how  he  should  act,  etc.,  the  executor  filed  his  bill 

CfQity,  praying  that  the  creditors  should  not  sue,  but  come 

;■,  and  settle  under  this  bill ;  that  the  legatees  of  age,  (who 

Ugivea  refunding  bonds,)  should  be  enjoined  from  dispos- 

■|of  the  property  which  they  got  from  the  estate,  and  that 

■ii  property  be  held  for  its  pro  rata  share,  necessary  to  |)ay 

fciebts,  (the  legatees  being  insolvent,)  and  that  the  equities 

^v^  the  legatees,  and  between  them  and  himself,  should 

•Wly  adjudicated, 

Ai  October,  1867,  while  this  bill  was  pending,  and  undis- 

Wof)  a  motion  was  made  to  provide  for  the  support  of 

•w  minors,  for  the  year  1867,  out  of  the  funds  of  the  estate. 

•"^solicitors  of  the  creditors,  parties  to  said  bill,  resisted 

*8niotion,upon  the  ground  that  said  estate  was  averred  to 

^^wolvent,  and  because  these  minors  were  only  nephews  of 

^tesUtor.    The  Court  ordered  $200  00  to  be  paid  to  each 

«nid  minors,  for  his  support,  the  same  to  be  paid  quarterly. 
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This  is  assigned  as  error.  At  April  Term,  1868,  the  Ju 
ordered  another  $100  00  paid  to  each,  subject  to  the  ded 
of  this  Court,  upon  the  other  order.  (The  cause  washeV 
at  last  terra,  because  of  the  military  order  as  to  old  debt 

Ingraham  &  Crawford,  Peabody,  for  plaintiffs  in  e 

BiGHAM,  B.  HiLi.,  for  defendants  in  error. 

Browh,  C.  J. 

As  these  minor  legatees  are  not  the  children  of  the  dece 
they  can  not  claim  a  support  under  section  2530  of  th( 
vised  Code,  which  gives  the  widow  and  children  of 
deceased,  a  support  for  one  year,  out  of  the  estate,  "t 
preferred  before  all  other  debts.'' 

If  they  have  an  estate  of  their  own,  the  Court  of  C 
eery  may  order  their  support  out  of  it,  pending  this  li 
tion.  Story's  Equity,  1354  and  1356.  But  they  hav 
right  to  be  supported  out  of  a  fund  to  which  they  are 
entitled.  As  creditors  are  to  be  satisfied  before  legacie 
paid,  and  as  it  is  charged  by  the  creditors,  that  the  esta 
insolvent,  and  unable  to  pay  all  the  debts,  no  order  sh* 
have  been  granted,  setting  apart  a  fund  out  of  the  estate 
the  support  of  these  minor  legatees,  who  are  grand-neph 
till  it  was  made  to  appear,  to  the  satisfaction  of  the  Cc 
by  the  report  of  a  Master  in  Chancery,  or  in  some  other  1 
way,  that  there  was  a  clear  fund  after  the  payment  of 
debts  of  the  estate,  out  of  which  the  support  might  be 
13  Vesev,  92. 

Judgment  reversed. 
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iBY  &  FiSHEB,  plaintiffs  in  error,  vs.  Julius  J.  Clapp 

defendant  in  error. 

Uiderthe  law,  aa  it  now  stands  in  this  State,  an  insolvent  debtor  may 
■ake  an  assignment  of  his  propertj  in  trust,  bona  fide,  for  the  benefit 
of  one  or  more  creditors,  to  the  exclusion  of  others ;  Provided,  no 
troat  or  benefit  is  reserved  to  the  assignor,  or  any  person  for  him. 

Assignment.  Motion  for  new  trial.  Decided  by  Judge 
VoRRiLL.     Muscogee  Superior  Court.     May  Terra,  1868. 

Embry  &  Fisher,  in  their  pending  action  against  Herbert 
W.  Blair,  sued  out  garnishment  against  Julius  J.  Clapp. 
Clapp  answered  that  he  owed  Blair  nothing,  and  had  none  of 
4is  effects.  Embry  &  Fisher  traversed  said  answer,  and 
tbere  was  a  trial  of  that  issue.  The  evidence  on  the  trial 
tK  as  follows : 

Pbed.  a.  Robinson,  sworn  on  the  part  of  j^laintiffs,  tes- 
fified  he  knew  Herbert  W.  Blair,  formerly  Blair  &  Gennett. 
Hiir  had  a  stock  of  goods  worth  some  eight  to  ten  thousand 
^dollars,  in  same  store  with  witness,  each  occupying  half  the 
*ffe.    Blair  made  an  assignment  early  in  1867;  first  heard 
of  it  from  outside  parties ;  then  asked  Blair,  and  Blair  told 
Km  he  had  made  an  assignment.     Swasey,  one  of  the  parties 
fcrwhose  benefit  the  assignment  was  made,  had  been  in  Co- 
loffibus  some  two  months  before  the  assignment  was  made ; 
aide  his  headquarters  at  Blair's  store ;  understood  from  Blair 
fbat  Swasey  was  to  send  him  goods  to  sell,  to  keep  him  employ- 
ed.   Blair  expected  goods  to  be  sent  soon  after  the  assignment 
was  made.     A  small  lot  was  sent  not  long  after,  worth  about 
$70  00 ;  they  were  kept  separate  from  the  goods  assigned. 
Clapp  took  possession  soon  after  the  assignment  was  made; 
can't  .say  whether  it  was  as  much  as  a  week.     Clapp  arranged 
for  the  rent  of  thestore,  and  hired  a  Mr.  Etheridge  to  take 
charge  of  the  goods.     Blair  remained  and  sold  goods  as  clerk ; 
remained  as  clerk  until  the  goods  were  taken  from  his  store, 
on  the  first  of  October  last ;  most  of  the  goods  were  sold  by 
that  time.    After  Etheredge  left,  the  goods  were  placed  in 
charge  of  witness ;  the  proceeds  of  the  sale  were  turned  over 
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by  witness  to  Clapp.  Clapp  did  Dot  himself  take  actual  poa 
session,  only  by  his  agents  and  clerks;  he  remained  at  If 
own  place  of  business  ;  think  Etheridge  was  employed  sooa 
after  the  assignment  was  made ;  can't  tell  if  it  was  as  moe. 
as  a  week  after, 

Geo.  W.  Martin,  sworn  by  plaintiffs,  testified  be,  as  sherifl 
had  execution  against  Blair ;  went  to  levy  upon  the  good* 
found  them  in  auction  house  of  McNeil  &  Co.  Blair  in 
there  and  was  selling  some  goods,  and  the  auctioneer  soil 
some.  Blair  told  witness  he  must  see  Clapp  about  the  levy 
saw  Clapp,  and  he  said  he  would  see  plaintiffs'  attorneys  aw 
arrange  it.  Only  a  remnant  of  goods  left;  not  more  thu 
fifteen  hundred  dollars  worth. 

Plaintiffs  then  introduced  two  executions  against  Herbcf 
W.  Blair,  one  in  favor  of  Embry  &  Fisher,  for  fifteen  hun 
dred  and  twenty-one  dollars  and  two  cents,  principal,  IM 
one  in  favor  of  Richardson,  Northman  &  Co.,  for  thirty-<HM 
hundred  and  fifty-three  93-100  dollars,  principal,  both 
founded  on  debts  existing  at  the  date  of  the  assignment 
and  two  notes,  amounting  to  some  eight  hundred  doll&n^ 
on  the  said  Blair,  for  debts  existing  at  the  date  of  tbe 
assignment.  Plaintiffs  also  introduced  the  deed  of  assign- 
ment, of  which  the  following  is  a  copy : 

STATE  OF  GEORGIA—McscoGEE  County. 

This  Indenture,  made  this  the  21st  day  of  January,  1867,  by  ai 
between  Herbert  W.  Blair,  of  the  first  part,  and  John  Swasey  k  C«^ 
HubbcU  Swasey  &  Co.,  of  the  second  part,  and  Julius  J.  Clapp,  traitiik 
of  the  third  part:  Witnesseth  that  for  and  in  consideration  of  ihesui 
of  five  hundred  dollars  in  hand  paid,  the  receipt  whereof  is  henfcf 
acknowledged,  and  the  covenants  hereinafter  expressed ;  the  said  fl«^ 
bert  W.  Blair  hereby  gives,  grants,  assigns,  and  turns  over  unto  theiii* 
Julius  J.  Clapp  and  his  assignees,  all  his  merchandise  and  stock  li 
trade,  and  all  sums  of  money  due,  or  coming  to  him  on  mortgag^i 
bonds,  notes,  bills  of  exchange,  or  book  account,  or  other  mtAUX 
.  whatever,  to  have  and  to  hold  to  the  said  Julius  J.  Clapp  upon  trust,  to 
sell  and  dispose  of  the  goods,  wares  and  merchandise  at  public  or 
private  sale,  at  said  trustee's  discretion,  and  to  collect  all  the  moaej 
aforesaid,  and  to  pay  the  same  over  to  John  Swasey  &  Co.,  one  note<>* 
twenty-nine  hundred  and  ninety-nine  65-100  dollars,  with  interest  frotf" 
June  25th,  1866;  one  of  fifleen  hundred  and  nine  26-100  dollanT«itb 
interest  due  March  Ist,  1866,  with  a  credit  of  five  hundred  dolltf^ 
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ir  7th,  1866 ;  and  one  of  five  hundred  dollars,  December  22d, 
id  one  note  of  twenty-nine  hundred  and  eighty  dollars  and 
ots,  dae  Noyember  26th,  1866,  payable  to  Hubbell  Swasey  & 
1  it  is  hereby  agreed,  that  the  receipts  of  the  said  Julius  J. 
any  of  the  assigned  property,  shall  be  an  effectual  discharge  to 
-  when  the  same  shall  be  given,  and  the  said  Jjilius  J.  Clapp  is 
>rized  to  pay  all  necessary  expenses  and  counsel  fees  for  the 
>tection  and  disposition  of  the  aforesaid  goods  and  credits. 
Dony  whereof,  we  have  hereto  set  our  hand  and  affixed  our 
1st  day  of  January.  1867. 

H.  W.  BLAIR,  [u  8.] 

JULIUS  J.  CLAPP,      [u  8.] 
JOHN  SWASEY,  [l.  s.] 

HUBBELL  SWASEY,  [l.  s.] 

iff  then  closed  his  case. 

lant  then  introduced  Herbert  W.  Blair,  who 
:hat  he  made  the  assignment  for  the  benefit  of  the 
oentioned  in  the  deed,  because  he  owed  them  more 
r  other  persons,  and  because  they  had  been  good 
f  liis ;  bought  goods  from  them,  and  frequently  had 
pay  bills  for  him  for  goods  bought  of  others;  owed 
5,000  00  at  the  time  he  made  the  assignment.  Em- 
'isher  and  Richardson,  Northman  &  Co.,  by  their 
,  Peabody  &  Brannon,  were  endeavoring  to  get  him 
age  his  stock  to  them  to  secure  their  debts ;  he  re- 
do so ;  was  employed  by  Clapp  as  clerk ;  made  no 
as  to  what  he  was  to  get,  and  has  not  received  any 
m  inventory  of  goods  assigned  was  taken  at  the 
amounted^ to  $8,160  00,  at  cost  prices ;  nearly  about 
>0  worth  of  goods  remained  on  hand ;  the  rest  had 
ied  to  an  auction  house  to  be  closed  out  at  auction, 
d  realized  about  $3,000  00,  over  and  above  expenses, 
assets  assigned. 

Oro8S-Exami7ied, 

J  promised  to  send  him  goods  to  sell  on  commission, 
seep  him  employed  ;  they  were  to  be  sent  soon  after 
nment  was  made ;  expected  them  soon  after ;  a  small 
ent ;  only  one  lot,  worth  about  $70  00 ;  they  were 
urate  from  the  goods  assigned. 
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Re-JBffamined. 

After  the  assigDtnent  was  made,  Swasey  promised  to  s 
the  goods  to  be  sold  on  commissioa ;  said  he  would  send  tl 
as  soon  as  this  was  fixed  up. 

Defendant  then  closed. 

John  Peabody,  sworn  for  plaintiffiy  testified  that  lu 
attorney  for  plaintiffs  and  Richardson,  Northman  &  < 
tried  to  secure  their  debts  on  Blair;  tried  to  get  him  tO( 
them  a  mortgage  on  his  stock  ;  that  be  refused,  sayiug 
had  bought  his  dry  goods  from  then>y  and  groceries  from  ol 
parties,  and  thought  it  would  not  be  right  to  give  thci 
mortgage  on  the  groceries  which  were  not  paid  for.  Witi 
consented  to  take  a  mortgage  on  dry  goods^  and  Blair  pro[ 
ed  to  give  it.  He  was  to  make  out  an  inventory  and  then  ( 
cute  the  mortgage  ;  did  not  see  liim  again  for  several  da 
heard  of  an  assignment  being  made ;  called  on  Blair^  and 
said  he  had  made  one  some  ten  days  or  two  weeks  ;  after 
assignment  was  nmde,  had  a  conversation  with  Clapp, 
advised  him  as  a  friend  to  put  some  person  other  than  Blai 
possession ;  Clapp  said  he  did  not  suppose  he  had  to  take 
tual  possession ;  he  then  employed  Htheridge  as  clerk. 

Plaintiff  then  closed. 

Defendant  then  introduced  an  inventory  of  the  stool 
goods,  amounting  to  $8,160  00. 

The  Court  charged  the  jury  that  an  insolvent  debtor  mij 
under  the  laws  of  Georgia,  prefer  one  creditor,  by  a  dee( 
assignment,  in  trust  f(M*  the  benefit  of  some  to  the  exclof 
of  other  creditors.  The  jury  found  against  the  plain 
Thereupon  his  attorneys  moved  for  a  new  trial,  upon 
grounds  that  the  Court  erred  in  said  charge,  and  that  s 
verdict  was  contrary  to  the  law  and  the  evidence.  The  r 
trial  was  refused,  and  this  is  assigned  as  error. 

Peabody  &  BRANNoy,  for  plaintiffs  in  error,  cited 
Act  of  24th  February,  1836.  Code,  sees.  1942,  1943, 1» 
1955.    SdK^My,  Get.  R.,  153.    9bh  Bacon,  Abr.,245.  11 
Wenlall  R.,  187.    2  John.  Ch.  R.,  576.     Burrellon  Assig 
124  and  125.    . 
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liHSEV  &  Ramsey,  (represented  by  James  Russell, 
Meadmt  in  error,  banded  no  brief  to  the  Reporter. 

ARNEB,  J. 

lere  was  a  motion  made  in  the  Court  below  for  a  new 
upon  two  grounds:  First,  that  the  Court  erred  in  charg- 
be  jury,  that  an  insolvent  debtor  might,  un^er  the  laws 
is  State,  prefer  one  creditor,  by  a  deed  of  assignment 
Kt,  for  the  benefit  of  some  to  the  exclusion  of  others, 
id,  because  the  verdict  was  contrarv  to  law  and  the  evi- 
.  The  Court  overruled  the  motion  for  a  new  trial, 
I  is  now  assigned  for  error  here. 

13  the  charge  of  the  Court  right?  How  stood  the  old 
poo  the  question  of  assignments  by  insolvent  debtors, 
to  the  Act  of  1865-6,  now  incorporated  in  the  new 
?  By  the  1954th  section  of  the  old  Code,  an  assign- 
bj  an  insolvent  debtor  of  his  property,  in  trust  for  the 
t  of  any  one  or  more  of  his  creditors,  to  the  exclusion 
f  other  creditor,  in  equal  participation  of  such  proper- 
as  declared  to  be  void.  By  the  1942d  section  of  the 
>ode,  only  such  assignments  of  property  by  an  insolvent 
r  are  declared  void,  where  any  trust  or  benefit  is  reserved 
(mignor,  or  any  person  for  him.  Why  was  an  assign- 
made  by  an  insolvent  debtor  of  his  property  to  one 
»r,  to  the  exclusion  of  others,  void  ?  Because  the  old 
eclared  it  should  be  so.  Why  is  not  such  an  assignment 
WW?  Because,  the  law,  as  it  now  stands,  does  not  de- 
that  it  shall  be  so.  Construing  the  1943d  section  of 
lew  Code,  and  the  1942d  section,  together,  as  being,  in 
^^ria,  the  intention  of  the  Legislature,  we  think,  is 
plain,  that  an  insolvent  debtor  may  make  an  assign- 
of  his  property  in  trust,  for  the  benefit  of  one  or  more 
8 creditors,  to  the  exclusion  of  others,  so  that  it  is  done 
jMe,  and  no  trust  or  benefit  be  reserved  to  the  assignor, 
'7  person  for  him.  There  was  no  error  in  the  charge  of 
•mti  upon  this  point  in  the  case. 
^  Jtiry  having  found  the  assignment  to  have  been  6oTva 
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fide  under  the  evidence  submitted  on  the  trial,  and  the 
below  bcinj5  satisfied  with  the  verdict,  we  will  not  disturb ; 
by  ordering  a  new  trial. 

Let  the  judgment  of  the  Court  below  be  affirmed. 


B.  F.  AVallis  et  aL^  plaintiffs  in  error,  v8,  G.  M.  OarrJ 

defendant  in  error. 

When  the  possession  of  a  watch  had  been  awarded  to  a  party  br 
judgment  of  a  Judge,  or  Justice,  under  a  possessory  warrant, 
vided  by  the  3950th  section  of  the  Code,  and  an  action  of  trorvJ 
brought  to  recover  the  possession  of  the  watch  from  such  party 
ing  possession  thereof,  under  such  judgment. 

Held:  that  the  plaintiff  must  prove  a  general  property,  or  title  in 
self  to  the  watch,  to  entitle  him  to  recover  the  possession  of  it 
the  defendant. 

Trover.      Charge  of  the  Court.      By  Judge   WoBi 
Chattahoochee  Superior  Court.     September  Term,  1868. 

Osteen  had  a  watch,  which  both  he  and  Wallis,  and  E.' 
Raiford  claimed.  That  watch  was  left,  by  Osteen,  with^ 
jeweller  to  be  repaired.  When  it  was  sent  for,  the  jewdl 
by  mistake,  sent  another  watch  to  Osteen.  The  defen< 
by  possessory  warrant  against  Osteen,  got  possession  of 
watch,  and,  to  regain  it,  Osteen  brought  trover  against  tl 
After  the  evidence  was  introduced,  the  defendants  moved  1^. 
dismiss  the  case,  on  the  gr^ind  tiiat  the  plaintiff  had  fiulel 
to  prove  property  in  himself.  The  Court  refused  to  dismi» 
the  case,  holding  that  plaintiiF  need  not  show  title;  it 
was  not  necessary  for  him  to  do  more  than  show  that  he  had - 
a  right  to  the  possession  of  said  watch.  And  so  the  Coaitr 
charged  the  jury.  The  plaintiff  recovered.  The  defendanfc 
moved  for  a  new  trial,  upon  the  ground  that  said  charge  was 
erroneous. 

E.  G.  Raipord,  (by  Peabody,)  for  plaintiff  in  error. 
D.  H.  BuRTS,  (by  the  Reporter,)  for  defendant  in  error. 
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Warxer,  J. 

The  question  made  by  the  record  in  this  case  is,  whether 
the  plaintiff  in  the  Court  below  could  maintain  his  action  of 
trover  for  the  watch,  against  the  defendants,  without  shewing 
litle  in  himself  thereto  ?     The  defendants  liad  the  possession 
if  the  watch,  under  the  judgment  of  a  Judge,  or  Justice,  as 
irovided  bj  the  3959th  section  of  the  Code ;    that  posses- 
ion was,  prtTiia  facie,  lawful,  as  against  the  plaintiff,  and  to 
Urn  him  to  recover  the  watch  from  the  defendants,  on  proof 
ft  his  former  possession  alone,  was  but  reopening  the  question 
possession  of  the  watch,  which  had  been  adjudicated  under 
possessory- warrant  proceeding.     The  judgment  in  that 
ing  determined  the  right  of  possession  to  the  watch, 
between  the  parties,  to  belong  to  the  defendants.     In  order 
deprive  them  of  that  lawful  possession,  thus  acquired,  the 
ntiff  was  bound  to  show  something  more  than  his  former 
ion  of  the  watch ;  he  was  bound  to  show  a  right  to  the 
possession  of  the  watch  as  against  the  defendants.     It 
had  shewn,  by  the  evidence,  a  general  pro|xjrty  in   the 
,  or  title  thereto  in  himself,  then  he  would  have  shewn 
right  to  the  possession  of  it  by  construction  of  law,  as 
lost  the  defendants,  who  relied  on  their  possesion  alone. 
2  Greenleaf's  Evidence,  528,  section  640.     We  think 
Court  below  erred,  in  holding  that  the  plaintiff  was  enti- 
fW  to  recover  the  watch  from  the  defendant,  under  the 
ice  in  this  ease. 
Let  the  judgment  of  the  Court  below  be  revei'sed. 
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Mary  Lamar,  plaintiff  ia  error,  vs.  JoS£PH  Glavs 

defendant  in  error. 

(Held  up  last  term  boeftUBO  of  military  order.) 

When  there  is  evidence  before  the  jury  on  the  trial  of  a  case  upon  ai 
terial  point  involved  in  such  trial,  it  is  error  for  the  Court  so  to  du 
the  jury  as  to  exclude  from  their  consideration  such  evidence. 

Assumpsit,  Charge  of  the  Court.  By  Judge  Cole.  Bi 
Superior  Court.     May  Term,  1867. 

This  was  complaint  by  Joseph  Glawson  against  Mrs.  Mi 
Lamar,  upon  an  account  for  "  services  as  an  overseer,  fr 
January  L'^t,  1860,  to  January  1st,  1861,  $550  00.  The  acti 
was  brought  in  October,  1861.     The  general  issue  wasfil 

On  the  trial,  the  plaintiff  read  the  answers  of  one  Whid 
to  interroocatories.  as  follows :  Plaintiff  was  on  defeudai 
plantation,  in  Jones  county,  as  overseer,  in  the  year  1859 
18^)0— (1860,  I  think,  don't  recollect  distinctly.)  In 
month  of  January  or  February  of  that  year,  plaintiff  cauM 
Whidby's,  and  asked  him  to  go  to  Macon  with  him  to 
defendant.  They  went  to  her  house  in  Macon.  PlaiB 
said  to  her,  "  I  have  come  down  to  see  you  to  know  why; 
wish  me  to  quit  your  plantation."  Plaintiff  asked  her  if 
had  not  given  her  satisfaction,  and  done  all  for  her  h^  cor 
She  said  that  he  had  done  more  for  her  than  any  man 
had  had  on  the  plantation  for  years,  that  it  was  not  on 
account  that  she  was  turning  him  off;  that  some  of 
negroes  on  the  plantation  belonged  to  her  mother,  who  ^ 
old  and  childish,  and  who  said,  if  he  staid  on  the  pi 
tation  her  negroes  should  not  stay  there,  and,  therefore, 
herself  was  unable  to  keep  him  there.  Plaintiff  replied 
her,  "  Mrs.  Lamar,  your  mother  did  not  hire  me,  I  h 
nothing  to  do  with  her;  you  hired  me,  and  I  had  rather! 
the  $550  00  than  to  be  turned  out  of  business  at  this  sefl 
of  the  year.  She  sa^d  she  knew  it  was  hard,  but  she  a 
not  help  it.  Plaintiff  then  said  to  her,  "You  were  to 
me  $550  00,  and  I  think  it  is  hard  that  I  should  be  toi 
off  at  this  season  of  the  year^  and  I  am  going  to  have 
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lonev/'  The  witness  stated  that  he  knew  nothing  of  the 
kms  of  the  contract,  except  what  he  had  learned  in  that 
iDversation.  He  knew  that  plaintiff  entered  upon  the  dis- 
karge  of  his  duties  as  sach  overseer,  and  was  dismissed  by  do- 
indant  for  the  reasons  aforesaid.  Plaintiff's  character  as  an 
mseer  was  good,  so  far  as  the  witness  knew ;  he  knew  noth- 
igagainst  it;  the  plaintiff  received  the  highest  wages  of  any 
sson  known  by  witness  as  overseer  in  the  county ;  his  char- 
ter as  overseer  and  business  man  as  good  as  any,  if  not  bet- 
r  than  any  man's  in  the  county.  On  cross-examination, 
i  stated  that  he  did  not  know  what  plaintiff  did  on  the 
astation ;  that  he  commenced  business  there  at  the  first  of 
m  year,  and  was  turned  off  in  January  or  February,  (he 
Kmght  in  January,)  about  the  middle  of  the  month.  Dur- 
ig  the  same  year,  plaintiff  was  employed  by  Mrs.  Lowther, 
I  overseer,  on  one  of  her  plantations,  at  what  wages  the 
itness  did  not  know. 

Plaintiff  closed.  The  defendant's  attorney  read  in  evidence 
ke  answers  of  Miss  Mary  L.  Lamar,  who  testified  as  fol- 
)«8:  During  Christmos-wcek  of  1859,  the  negro  men  and 
ome  of  the  women  came  from  the  plantation,  and  told  her 
■other,  defendant,  that  they  would  not  stay  there,  if  plain- 
iff  was  employed  as  overseer  for  1860.  The  negroes  were 
till  qt  her  mother's,  when  witness'  brother  came  from 
Bew  York,  on  the  first  day  of  January,  1860,  and  he,  learn- 
iDg  the  state  of  matters  from  the  defendant,  went  to  the 
pliDtation  on  the  second  day  of  January,  1860,  and  paid 
{laintiff  and  dismissed  him. 

Here,  the  testimony' closed.  Defendant's  attorneys  re- 
fMsted  the  Court  to  charge  the  jury,  Ist,  that  if  the  con- 
tmct  upon  which  the  suit  was  brought,  was  for  services  of 
»D  overseer,  to  be  performed  by,  and  during,  the  year  1860, 
t&d  was  made  previous  to  the  first  day  of  January,  1860, 
uden  the  same,  or  some  memorandum  thereof,  was  reduced 
te  writing,  and  signed  by  the  defendant,  the  same  was  incom- 
plete and  void. 

2d.  That  to  authorize  the  recovery  by  the  plaintiff,  from 
the  defendant,  for  the  year's  wages,  the  plaintiff  must  have 
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held  himself  in  readiness  to  perform  his  part  of  the  oontiM 
whenever  called  upon  by  the  defendant  to  do  80.  ' 

3d.  That  if  they  believed  the  plaintiff  to  have  reodvd 
remuneration  for  personal  services  rendered  during  the  yed 
1860,  from  other  parties,  defendant  was  entitled  to  be  oel 
ited  with  the  same  against  plaintiff's  claim. 

The  Court  refused  to  give  in  charge  either  of  said  reqoeriil 
stating,  in  the  hearing  of  the  jury,  that  there  was  no  evideoei 
to  authorize  either  of  them,  and  further,  that  as  to  the  fint 
he  did  not  believe  it  was  law  in  1860. 

The  Court  charged  the  jury,  that  the  only  question  fa 
them  to  consider  was,  whether  or  not  defendant  made  thi 
contract  sued  on,  and  that  if  she  did  make  such  contract  a 
testified  to,  plaintiff  was  entitled  to  recover  the  amonnt 
agreed  upon  in  said  contract  The  verdict  was  :  "  We,  tiM 
jury,  find  for  the  plaintiff,  and  assess  the  damage  at  8^00  Qf^ 
without  interest." 

Defendant's  attorneys  moved  for  a  new  trial  upon  dil 
grounds,  that  the  Court  erred  in  refusing  to  charge  as  » 
quested,  in  stating  his  said  reasons  therefor  in  the  hearing 
of  the  jury,  and  in  charging  as  he  did,  and  because  the  ver* 
diet  was  excessive,  and  unsupported  by  the  evidence,  and 
strongly  and  decidedly  against  the  weight  of  the  evideDce. 

Bacon  &  Simmons  for  plaintiff  in  error. 

W.  PoE,  (by  the  Reporter,)  for  defendant  in  error, 

Warner,  J, 

We  find  no  error  in  the  Court  below,  in  refusing  to  charge 
the  jury  as  requested  by  defendant's  counsel.  The  evidenca 
in  the  record  is,  that  the  brother  of  the  witness  "  went  to  th* 
plantation  on  the  second  day  of  January,  1860,  paid  tte 
plaintiff,  and  dismissed  him."  The  Court  charged  the  jorji 
**  that  the  only  (juestion  for  them  to  consider  was,  whether  or 
not  the  defendant  made  the  contract  sued  on,  and  that  if  8h« 
did  make  such  contract  as  testified  to,  the  plaintiff  >vas  enti- 
tled to  recover  the  amount  agreed  upon  in  said  contract 
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iew  of  the  evidence,  as  to  the  payment  of  the  overseer, 
bink  this  charge  of  the  Court  was  error,  as  it  excluded 
the  coDsideratioD  of  the  jury  the  question  of  payment 
bis  services.  Whether  the  evidence  of  payment  was 
rely  satisfactory  or  not,  it  was  the  right  of  the  defendant 
ave  that  question  considered  by  the  jury,  in  as  much  as 
e  was  evidence  before  them,  upon  that  point  in  the  case, 
et  the  judgment  of  the  Court  below  be  reversed. 


iERT  C.  Bryan,  et  a/.,  executors,  plaintiffs  in  error,  vs. 
Zena  Doolittle,  defendant  in  error. 

m%feme  sole  gave  her  note  for  fiflj  dollars,  and  afterwards  roar- 
iid  in  1862,  before  the  adoption  of  the  Code,  her  husband  receiving 
bough  the  wife  property  more  than  sufficient  to  pay  the  debt,  and 
he  husband  died  before  any  judgment  was  obtained  against  him  for 
U  debt  of  the  wife  : 

Ut  That  m»  the  parties  were  married  before  the  adoption  of  the 
iode,  tiye  husband  was  liable  for  the  debts  of  his  wife  only  to  the  . 
tttent  of  the  property  received  through  her,  when  judgment  was 
■tOTcrcd  against  him  therefor  during  the  coverture.  The  will  was 
BOnpetent  evidence  for  the  purpose  of  shewing,  that  the  parties  were 
iirried  prior  to  the  adoption  of  the  Code  in  1803,  as  it  was  dated 
list  July,  18C2,  and  recognized  therein  the  maker  of  the  note  to  be 
Ui  wife  at  that  time. 

ComplaioL  Liability  of  husband  for  wife's  debt,  Deci- 
A  hj  Judge  Cole.  Houston  Superior  Court.  February 
Wm,  1868. 

was  complaint  in  favor  of  Zena  Doolittle,  brought  in 
1866,  against  Robert  C.  Bryan  and  Joseph  W.  Wira- 
executors  of  Dempsey  Brown,  deceased,  upon  tlio 
ig  proniisoory  note : 


lay  after  date,  I  promise  to  pay  Zena  Doolittle  or  bearer  fifty 
%riie  received,  January  Ist,  1861.  F.  MIMS." 

itiflTs  attorney  read  in  evidence  said  note,  shewed 
that  the  maker  was  a  widow  at  the  date  of  the 
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note,  and   that,  after  wards,  in   1862  or  1863,  she  mt 
said   Brown ;  that,  at   the   date  of  the  marriage,  she 
sessed  property,  real  and  persona),  including  an  house 
lot  in  Perry,  Houston  county,  Georgia,  and  several 
which,  it  was   understood,  went  into  Brown's  possesBiovj 
that,  in  the  summer  or  fall  of  1864,  Brown  died,  and  in 
latter  part  of  1865  his  widow  died.     It  was  admitted 
Brown  received  a  sufBciency  of  property  from  his  said 
to  pay  said  note. 

The  defendants'  attorney  offered  to  read  in  evidence 
certified  copy  of  the  last  will  and  testament  of  said  Bi 
dated  31st  of  July,  1862,  the  third  item  of  which  was 
follows :  "I  give  and  bequeath  to  my  beloved  wife, 
A.  F.  Brown,  to  have  and  to  hold  forever,  the  foliowii 
property,  to  wit: — (Certain  slaves,  naming  them),  whi 
slaves  I  acquired  by  my  marriage  to  my  said  wife,  and 
house  and  lot  in  the  town  of  Perry,  in  said  county,  wl 
house  and  lot  I  also  acquired  by  my  marriage,  and 
horses  and  carriage,  all  the  household  and  kitchen  fui 
tliat  I  acquired  by  my  marriage  to  my  said  wife,  and 
five  thousand  dollars  in  cash :  all  of  which  said  pro] 
and  cash  I  give  to  my  said  wife  in  lieu  of,  and  in  the 
of,  her  dower  in  and  to  all  the  lands  I  may  own  at  the 
of  my  death,"  and  a  receipt,  dated  the  17th  January,  II 
by  which  Mrs.  S.  A.  F.  Brown  acknowledged  that  she 
received  from  the  executors  the  said  bequeathed  pro] 
Plaintiff's  attorney  objected  to  said  testimony  upon 
ground  of  irrelevancy.  The  Court  rejected  this  testimc 
None  other  was  offered.  It  was  conceded  that  Mrs, 
and  F.  Mims  were  the  same  jierson.  The  Court  cl 
the  jury  that  Brown  was  bound  for  the  payment  of  the 
of  his  wife,  existing  at  the  date  of  their  marriage,  to 
extent  of  the  property  received  by  him  from  her,  and 
no  subsequent  disposition  of  that  property,  by  will  or  otbri^ 
wise,  to  her  or  to  another,  relieved  him,  or  his  estate  aM 
his  death,  from  said  obligation,  even  though  both  he  and  dB' 
died  before  they  were  sued  on  said  debts. 
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The  verdict  was  for  $50  00  and  interest,  against  the 
lefendants.  The  defendants'  attorney  says  that  the  Court 
kred  in  ruling  out  the  testimony  offered,  and  in  charging 
Ihe  jury  as  he  did, 

t  8.  D.  KiLL£X,  (represented  by  the  Reporter,)  relied  on 
jKeAoAron  and  wife  vs.  MeWhorter  &  Wilborn^  13  Ga,  i2., 
)M7,  and  said  that  no  change  in  the  law  after  the  marriage 
«oaId  affect  this  case,  (if  there  was  any  such  change,)  and 
Iherefore  the  will  was  admissible  to  show  when  they  mar- 


s. 


C.  C.  Duncan,  for  defendant  in  error,  did  not  reply, 
Warner,  J. 


@Me 


\  There  are  two  questions  presented  by  the  record  in  this 
for  our  consideration  and  judgment.     First,  as  to  the 
ility  of  the  husband  for  the  debt  of  his  wife.    Second, 
rejection  of  the  will  when  offered  in  evidence  by  the 
dant,  in  the  Court  below.     We  will  consider  the  rejec- 
of  the  evidence  offered  first.     In  our  judgment,  the  will 
in  evidence  should  have  been  admitted,  for  the  pur- 
|08e  of  showing  that  the  parties  were  married  prior  to  the 
of  January,  1863,  the  time  when  the  Code  was  adopted, 
e  witness  who  testified  as  to  the  time  of  the  marriage,  says, 
parties  were  married  in  1862  or  1863.    The  will  is  dated 
Bt  of  July,  1862,  in  which  the  maker  of  the  note  is  recog- 
as  the  wife  of  Brown  at  thai  time.     By  the  common  law, 
husband  is  not  liable  to  pay  the  debts  of  the  wife  contrac- 
by  her  before  marriage,  unless  judgment  was  obtained 
t  him  therefor  dwrinjr  th^.  coverture ;  2  Kent's  Com.,  145; 
n  and  wife  r«.  Mc  ]Vhort€r  &  Wilborriy  13  Ga,  J?.,  470. 
Act  of  1856  restricts  the  liability  of  the  husband  for  the 
of  the  wife,  to  the  amount  of  the  property  receive<l 
her,  but  does  not  further  interfere  with  the  common 
rule  of  liability.     If  the  debt  is  not  reduced  to  judg- 
flgainst  the  husband  during  the  coverture,  he  would 
be  liable,  even  to  the  extent  of  the  property  received 
VoIn  xYxvm — 17. 
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through  her;  but  in  no  event,  beyond  that  amount.    The 
Act  of  1856  only  defines  the  extent  of  the  husband's  liabiliijr 
when  sued  for  his  wife's  debts,  according  to  the  law  as  it 
then  existed.     The  Old  Code  goes  flirther,  in  the  latter  paii 
of  the  1701st  section,  and  declares,  that  "the  property  received 
through  the  wife  shall  be  liabh  for  the  payment  thereof" 
That  Code,  however,  did  not  take  effect  until  the  first  day  of 
January,   1863,  so  that  the  law  was  just  as  the  Act  of  18SJ 
left  it,  in  regard  to  the  liability  of  the  husband  for  the  debts 
of  the  wife,  contracted  by  her  before  marriage.     See  Eevised 
Code,  sec.  2.     The  husband,  in  this  case,  only  assumed  suck 
liability  for  the  debts  of  his  wife,  as  the  law  imposed  on  fiim 
cxithe  time  of  his  marriage,  ^'hich  was  in  1862,  6c/bre  the 
adoption  of  the  Code.     As  the  law  then  existed,  in  1862,the 
husbitnd  was  liable  for  the  debts  of  his  wife  to  the  extent  (£ 
the  property  received  througli  her,  when  judgment  was  recov- 
ered against  him  therefor,  during  the  coverture;  but  as  no 
judgment  was  r'icovered  against  the  iiusband  in  this  case,  for 
the  debt  of  his  M'ife,  contracted  before  marriage,  during  A» 
coverture,  his  estate  is  not  liable  to  pay  it,  although  he  maj 
have  received  property  through  his  wife,  sufficient  for  thai 
purpose.     Under  the  common  law  rule,  it  made  no  differ- 
ence whether  the  husband  received  property  through  his  wife 
or  not;  if  his  liability  was  not  fixed  by  a  judgment  d«rinj 
ike  coverture,  he  was  not  bound,  in  law,  to  pay  the  debt. 
Let  the  judgment  of  the  Court  below  be  reversed. 
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AMUEL  F.  Bailey,  plaintiff  in  error,  vs.  K  L.  Stbo- 

HECKER,  defendant  in  error. 

Wen  an  attnchment  was  levied  upon  fifty  shares  of  capital  stock  of  a 
eorporate  company,  and  sold  at  sherifiTs  sale,  it  was  the  duty  of  the 
ilieriff  to  give  a  certificate  of  purchase  to  the  highest  bidder,  and  on 
presentation  of  such  certificate  to  the  proper  officer  of  the  corpora, 
tbn,  it  was  his  duty  to  make  the  necessary  transfer  of  the  stock  to  the 
purchaser  on  the  books  of  the  company.  In  such  case,  the  sheriff 
4oesnot  put  the  purchaser  in  possession,  but  the  proper  officer  of  the 
eorporation  is,  pro  hoe  vice,  a  public  officer  under  the  Code,  charged 
vith  that  duty,  and  if  he  refuses  to  do  it,  mandamus  is  the  proper 
proceeding  to  compel  its  performance. 

Mandamus.    Demurrer.     Decided  by  Judge  Cole.     Bibb 
Saperior  Court.     June  Term,  1868. 

On  the  30th  of  April,  1866,  Samuel  Bailey  sued  out 
;ittachment  against  Jerry  Cowles,  as  a  non-resident  of  this 
:•  State.  It  was  levied  as  follo^vs:  "I  have  this  day  levied 
f  tl»8  attachment  on  iifby  (50)  shares  of  stock  of  the  Empire 
State  Iron  and  Coal  Mining  Company,  and  served  E.  L. 
Strohecker,  President,  with  a  copy  of  this  attachment,  30th 
:April,1866,  at  12J  P.M. 

Pat.  Crown,  Deputy  Sheriff. 

On  the  2d  of  July,  1866,  Bailey  filed  his  declaration 
:  ikereon,  declaring  upon  a  promissory  note  made  by  Cowles, 
■  payable  to  Bailey. 

The  jury  found  in  favor  of  Bailey  for  $750  00,  with 
interest  and  costs  of  suit.  Judgment  was  entered,  in  favor 
!4f  fiailey  against  Cowles,  defendant,  and  Strohecker,  Presi- 
itatj  as  garnishee,  and  the  Court  ordered  that  said  attached 
Aires  of  stock  should  be  advertised  and  sold  by  the  sheriff. 
,  The  officer  levied  said  fi.  fa.  upon  said  fifty  shares,  and  at 
Honff's  sale,  sold  said  shares  to  Bailey,  who  bid  them  off  at 
1^  dollars,  and  the  officer  so  certified  on  said  Ji.  fa.  But 
fenliecker  refused  to  transfer  the  stock  to  Bailey,  stating 
itially  the  facts.  Bailey  prayed  for  mandamus  nisi 
rStrohecker,  to  compel  him  to  make  such  transfer.   The 
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rule  nisi  was  issued  and  served.  Stroliecker's  answer  is  nol 
material.  He  said  that  this  was  an  effort  on  the  part  of 
Bailey  to  enforce  a  private  right  against  him  (Strohecker)  in 
his  individual  character,  or  as  a  private  officer  of  a  private 
corporation,  and  that  therefore  the  Court  had  no  jurisdiction. 

Besides  this  answer,  Strohecker's  attorney  filed  a  demurrer, 
averring,  among  other  grounds  founded  on  the  form  of  the 
proceeding,  etc.,  that  the  Court  had  no  jurisdiction  to  issue 
mandamus  nisi,  nor  to  make  mandamus  absolute  upon  said 
petition  and  other  proceedings. 

The  Judge  sustained  the  demurrer  upon  said  grounds. 
His  dismissal  of  the  petition  upon  demurrer  is  assigned  as 
error. 

S.  T.  Bailey,  (by  the  Reporter,)  said  mandamus  is  a  writ 
of  right.  New  Code,  sections  4980,  4170,  3130,  It  is  the 
proper  writ  where  there  is  no  other  specific  remedy.  Bacon's 
Abridg.  Mandamus;  Dudley's  Ga.  li.,  37;  1  Kelly  Ga,Ri 
271 ;  2  Kelly  Ga.  i?.,  290.  Mandamus  is  the  remedy  in  this 
case.  New  Code,  section  3213;  Manor  vs.  McCall,h(h* 
i?.,  522;  Gresham  vs.  Pyron,  17  Ga.  iJ.,  266;  Napier  dd. 
vs.  Doe  ei  al.,  12  Ga.  R.,  170;  Habersham  vs.  Savannah  cad 
Ogeechee  Canal  Company,  26  Ga.  i?.,  665. 

Herny  W.  Cowles,  (by  B,  Hill,)  for  defendant  in  error, 
furnished  no  brief  to  the  Reporter. 

Brown,  C.  J. 

We  are  satisfied  the  Court  erred  in  ruling  that  mandamus 
was  not  the  proper  remedy  in  this  case.  Section  3222  of  th^ 
Revised  Code  points  out  the  mode  of  levying  an  attachment 
upon  the  stock  of  a  corporation,  owned  by  the  defendant  lO 
attachment. 

Section  3223  declares  void  all  transfers  of  his  stock,  made 
by  the  defendant,  after  the  attachment  has  been-  levied,  and 
provides  for  the  sale  of  the  stock  by  the  sheriff. 

Section  3224  declares  that  "certificates  of  purchase shaH 
be  granted  by  the  officer  selling,  as  prescribed  in  case  of  ^^ 
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CQtions,  and  on  presentation  of  such  certificates  to  the  proper 
officer  of  said  corporation,  it  shall  be  his  duty  to  make  such 
tnuisfer  on  the  books  if  necessary,  and  afford  the  purchaser 
nch  evidence  of  title  to  the  stock  purchased,  as  is  usual  and 
necessary  with  other  stockholders/^ 

The  usual  course  is,  for  the  sheriff  who  sells  the  property, 
ikich  is  not  held  adversely  to  the  defendant  in  fi.  fa.,  to  put 
Repurchaser  in  possession.  In  case  of  the  sale  of  stock  in 
t  corporate  company,  the  sheriff  can  not  do  this,  as  the  prop- 
erty is  not  tangible,  and  he  has  no  such  control  over  the 
boob?  of  the  company  as  enables  him  to  make  the  necessary 
transfer  of  the  stock,  which  he  has  sold  to  the  purchaser. 
In  view  of  this  difficulty,  the  Legislature  has  substituted  the 
proper  officer  of  the  corporation  for  the  sheriff,  and  has 
nuule  him,  pro  hoe  vice,  2l  public  officer,  charged  with  the  per- 
fcnoance  of  this  very  duty,  which  he  is  required  to  perform 
npoa  the  presentation  of  the  certificate  given  by  the  sheriff 
to  the  purchaser  at  the  sale.  If  he  refuses  to  do  this  duty 
ke  may  be  compelled  by  mandamus. 

Judgment  reversed. 


^AMEs  C.  McBurney,  plaintiff  in  error,  vs,  Patrick  Mc- 
IxTYRE,  defendant  in  error. 


1-  i  tenant  has  no  right  to  snb-Iet  the  premises  without  the  consent  of 
^  landlord,  and  when  done  with  his  consent,  the  sub- tenant  is  the 
'^^t  of  the  landlord,  and  he,  and  not  the  tenant,  has  a  right  to  pro- 
^  against  the  sab-tenant,  in  case  he  holds  over. 

*  Wken  A,  the  tenant,  sab- let  to  B,  who  was  also  required  to  pay  rent 
b  the  landlord  for  the  part  sub-let,  and  at  the  end  of  the  year  for 
^ich  they  held  the  premises,  A  and  B  were  rivals  in  securing  a  lease 
from  the  landlord  for  the  ensuing  year,  and  both  claimed  to  have 
'^^  tbe  premises  for  the  next  year,  and  B  remained  in  possession, 
^  relation  of  landlord  and  tenant  did  not  exist  between  them. 

*•  Wben  A  applied  to  the  landlord  to  lease  the  premises  for  three  years, 
*^  waa  refused,  but  it  was  agreed  that  he  might  rent  for  one  year, 
^  that  the  written  lease  should  be  executed  at  another  time,  and  A 
kid  down  his  notes  for  one  year's  rent  on  the  landlord's  table,  ^\uOi 
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A  afterwards  claimed  as  the  evidence  of  the  contract,  the  notes  mIi 
having  been  returned : 
Hdd^  that  the  language  used  in  the  notes  must  be  taken  most  ttron^ 
against  A,  and  that  the  expression  in  the  notes  that  thej  are  for  Ai 
rent  of  the  store  occupied  by  A,  will  not  embrace  a  lot  a<]|joiiiingilM 
store-house,  fenced  off  to  itself,  which  usually  went  with  theitoit 
before  it  was  so  fenced. 

Landlord  aud  tenant.     Motion  for  new  trial.     Decided  hf 
Judge  Ck>LE.     Bibb  Superior  Court,     May  Term,  1868. 

Mclntyre  sued  out  a  warrant  against  McBurney,  as  hit 
tenant,  holding  a  certain  lot  over  and  beyond  bistenui 
McBurney  denied  holding  under  him.  The  jury  fouoi 
against  McBurney  for  double  the  proven  rent.  His  attornef 
moved  for  a  new  trial,  upon  the  ground  that  the  verdict  wtt 
contrary  to  the  charge  of  the  Court,  and  against  the  weiglit: 
of  the  evidence.  What  the  charge  was  does  not  appear. 
The  new  trial  was  refused,  and  this  is  assigned  as  error. 
For  60  much  of  the  evidence  as  is  necessary  to  understand 
the  cause,  see  the  opinion  of  the  Court, 

0.  A.  LocnKANE  for  plaintiff  in  error. 

WiiirrLE  &  GusTiN,  (by  A.  W.  Hammond  &  So>',)  for  i 
defendant  in  error. 

Brown,  C.  J. 

1.  Under  the  2253d  section  of  the  Revised  Code,  the  ten- 
ant has  no  right  to  impose  a  sub-tenant  upon  the  landlord 
without  his  consent;  and  if  it  is  attempted,  we  hold  thattbt 
sub-tenant  becomes  the  tenant  of  the  landlord,  if  he  elcctsto 
recognize  him  as  such,  and  not  the  tenant  of  the  tenant  who 
placed  him  upon  the  premises,  without  the  consent  of  tto 
landlord ;  and  the  landlord,  so  recognizing  the  sub-tenanti 
may  proceed  against  him  for  holding  over;  or  he  may  refofiC 
to  recognize  the  tenancy  and  proceed  to  expel  the  person 
placed  upon  the  premises  by  the  tenant,  without  his  conseDti 
as  an  intruder,  in  any  manner  prescribed  by  law  for  the  ex- 
pulsion of  trespassers  or  intruderp.     Any  other  rale  woul^ 
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he  most  aojast  and  unreasonable^  as  it  would  put  it  in  the 
power  of  the  tenant  to  place  upon  the  premises  persons  the 
most  objectionable  to  the  landlord,  or  such  as  might  use  the 
premises  for  purposes  the  most  disagreeable  to  him. 

In  th'iB  case,  there  seems  to  have  been  a  dispute  whether 

Mrs.  Ferrell,  the  owner  of  the  premises,  or  Mclntyre,  who 

oocapied  the  store  as  her  tenant  for  the  year  1867,  had  the 

r^ht  to  use  or  rent  the  vacant  lot  by  the  store;   and  as 

McBurney  found  it  necessary,  in  putting  up  his  building,  to 

fffisover  that  lot,  and  to  place  some  of  his*  building  material 

■poD  it,  he  paid  rent  to  both  the  owner  and  the  tenant.     He 

trig  therefore  the  tenant  of  Mrs.  Ferrell,  the  owner,  and  not 

rf Mclntyre,  who  held  under  her;  and  if  he  held  over,  the 

owner,  and  not  the  tenant,  had  a  right  to  proceed  against 


2.  When  Mclntyre's  lease  was  about  to  expire,  he  and 
McBomey  were  rivals  in  securing  a  lease  from  Mrs.  Ferrell, 
tke  owner,  and  both  claimed  to  have  leased  the  vacant  lot 
from  her;  and  Mclntyre  then  proceeded  against  McBurney,  as 
bis  tenant,  for  holding  over.  Under  the  facts  of  this  case, 
as  disclose*!  by  the  evidence,  we  hold  that  the  relation  of 
hndlord  and  tenant  did  not  exist  between  them,  and  that  this 
procectling  can  not  be  maintained. 

3.  The  rent  notes  which  Mclntyre  drew  and  left  on  Mrs. 
Ferreirs  table,  and  which,  as  they  were  not  returned,  he 
claimed  to  be  the  evidence  of  the  contract  between  them  for 
tke  ensuing  year,  must  be  construed  most  strongly  against 
kim  as  the  maker.  And  the  expression  in  the  notes  that  they 
wfor  the  rent  of  the  store  occupied  by  him,  will  not  be 
wwtnied  to  embrace  the  lot  adjoining  the  store,  which  for- 
■>erly  went  with  it,  but  which  had,  within  the  last  year,  been 
fa«d  off  to  itself,  and  which  Mrs.  Ferrell  did  not  under- 
*^she  had  rented  with  the  store-house,  as  she  rented  it 
to  McBurney  the  next  day  for  the  ensuing  year. 

Jadgment  reversed. 
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Benjamin  F.  Barron,  plaintiff  in  error,  w.  John  W.  Bc»-] 
NEY,  et  aL,  executors  de  son  toii,  etc.,  defendaDts  in  error. 

1.  The  heirs  at  law  of  an  estate  may,  as  between  tbemselTesy  difidel 
estate  by  agreement,  without  aduiinistration ;  but,  as  against 
if  they  convert  to  their  own  use  the  personal  effects,  they  are 
tors  de  son  forty  and  are  liable  as  such. 

2.  Although,  under  the  Code,  executors  de  son  tort  can  not  get  credit! 
any  debt  they  may  have  paid ;  yet,  if,  in  good  faith,  they  have  fbmiaM^ 
the  widow  her  year's  8U|>port,  according  to  her  circumstances  in  fift^j 
and  this  has  exhausted  the  effects  they  have  used,  they  are  not  litbUy 
except  for  the  excess.     The  claim  of  the  widow  is  not  a  debt,  bit  ti 
special  provision  allowed  by  law,  in  preference  to  any  liens  or  dM 
held  by  creditors. 

8.  There  being,  in  this  cose,  no  evidence  of  the  actual  payment,  bjthMlj 
heirs,  of  the  widow's  year's  support,  we  reverse  the  judgment  of  tkl, 
Court  below  in  refusing  to  grant  a  new  trial. 

Assumpsit.     Distribution  of  estates.     Tried  before  Judgl^ 
Foster.    Jasi>er  Superior  Court.    October  Term,  1867. 

On  the  2nd  of  March,  1861,  John  W.  Burney,  Jr.,  as 
principal,  and  John  W.  Burney,  Sr.,  as  security,  made  and' 
delivered  to  said  Barron  their  promissory  note  for  $3,630  00, 
due  10th  of  November,  1861.     John  W.  Burney,  Sr.,  died, 
in  December,  1864,  leaving  as  heirs  and  distributees  of  hii: 
estate  John  W.  Burney,  Jr.,  James  S.,  William,  J.  J.  IL,  C 
C,  Lucy  and  C.  R.  Burney,  and  Mar}-  B.  and  T.  M.  Siran- 
son.     On  the  22d  of  February,  1865,  these  heirs  and  distribu- 
tees, because  there  were  certain  matters  of  controversy  touch- 
ing the  settlement  and  distribution  of  the  estate,  enteretl  into  , 
a  written  agreement  substantially  as  follows  :    There  was  to 
be  no  administration.  They  were  to  submit  to  the  arbitrameni 
of  certain  arbitrators,  therein  named,  all  questions  of  law  or    . 
fact  which  might  arise  in  determining  their  several  interests.  .^ 
These  arbitrators  were  to  determine  what  amount  of  propertfi 
or  money,  or  both,  should  be  allowed  the  widow  of  John  ^» 
Burney,  Sr.,  for  her  year's  support,  and  what  furniture  she    , 
was  entitled  to  under  section  2531  of  the  Code  of  Georgiti 
and  also  what  washer  entire  interest  in  said  estate,  both  real 
and  personal,  taking  into  account  the  advancements  which 
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made  to  the  children  of  said  deceased  while  living,  and 
determine  all  other  questions  which  might  arise  touching 
same  Afler  ascertaining  and  setting  apart  for  the  widow 
auicb  of  the  estate  as  they  should  think  her  entitled  to, 
the  arbitrators  were  to  make  those  who  had  had  no 
cements,  equal  to  those  who  had  had  advancements, 
distribute  the  residue,  if  any,  equally  between  the  parties, 
JKnept  the  widow)  according  to  law,  as  the  arbitrators  should 
ikk  proper. 

The  arbitrators  were  to  consider  a  claim  of  F.  M.  Swanson 
r|i,000  00,  and  one  of  John  W.  Burney,  Jr.  for  $3,000  00 
puost  the  estate,  and  determine  whether  said  claims  should 
tpoid  in  Confederate  currency  or  property,  and,  if  in  prop- 
Cf,  at  what  valuation.  The  house  and  lot  where  the  widow 
red,  a  store-house  in  Monticello,  a  lot  at  the  Springs,  and 

I  the  other  real  estate  out  of  Jasper  county,  and   three 
ives,  (named,)  were  not  to  be  covered  by  this  arrangement. 

II  forms  were  to  be  waived,  and  the  award  was  to  be  final. 
As  to  the  balance  of  the  property,  to-wit :  that  not  covered 
f  the  arbitration,  they  authorized  John  W.  Burney,  Jr.  to 
ffl  it  publicly  or  privately,  and  to  settle  and  pay  the  debts 
r  deceased,  and  generally  to  close  up  the  business  of  deceased, 
id  each  bound  himself  to  John  W.,  Jr.  to  pay  his  pro  rata 
kiR,  etc    Pursuant  to  this  agreement,  there  was  a  sale  of 

's  personal  property,  on  the  first  Tuesday  in  March, 
5,  when  his  stock,  carriage,  wagons,  etc.,  were  sold.  Who 
ttdacted  the  sale,  or  who  received  the  money,  did  not  ap- 
N".  Nor  did  it  appear  whether  the  arbitrators  made  any 
^•Md,  nor  whether  any  part  of  the  proceeds  of  the  sale  was 
N^  to  the  widow. 

lo  Jane,  1866,  T.  M.  Swanson  obtained  letters  of  adminis- 
i*ftm  on  the  estate.  The  inventory  of  the  household  goods, 
fe,  of  deceased,  footed  up  $814  50,  and  the  following  lands : 
rteen  hundred  and  eighty-one  acres  in  Jasper  county,  ap- 
«ied  at  $6,724  00 ;  one  thousand  and  sixty-five  acres  of 
Id  lands,  at  $1,000  00;  house  and  lot  in  Monticello,  at 
800  00 ;  two-thirds  interest  in  the  store-house,  at  $600  00; 
I  a  bouae  and  lot  at  the  Indian  Springs,  at  $400  00. 
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The  inventory  also  containeil  various  accounts  made 
March,  18G5,  in  favor  of  the  estate  against  the  hein 
distributees,  amounting  to  $13,842  00,  for  slaves,  etc. 
suppose  tliose  are  the  purchases  made  by  them  at  said  8$h 
there  is  no  other  evidence  on  the  subject.)     Over  half  of  I 
purchases  were  by  the  widow. 

Barron  sued  all  these  heirs  and  distributees,  as  exc 
dc  son  tort,  upon  said  note,  ami  upon  the  trial  shewed 
foregoing  facts.     On  the  cro.ss-examination,  one  of  the 
nesses  stated  the  value  and  situation  of  the  property  of 
ceiised,  the  circumstances  of  the  family,  etc.,  and  gave 
his  opinion  that  all  the  property  of  deceased,  exclosi^ 
the  slaves  and  lands,  was  not  sufficient  for  the  support  of 
family  for  three  months.     This  testimony  came  in  over 
objection  of  plaintiff's  attorneys.     The  witnesses  thought 
81,500  00  or  82,000  00  would  have  been  necessarj- for 
support  of  the  widow  for  one  year,  and  that  it  was  n 
to  sell  the  personalty  to  support  the  family.     This  was 
objected  to,  but  the  objection  was  overruletl. 

After  the  argument,  the  plaintiff's  attorney  requested 
Court  to  charge  the  jury:  1st.  That  if  the  defendants 
the  personal  property  of  deceased  and  purchased  the  sami 
was  a  conversion,  and  the  defendants  were  liable  to  the  pi 
tiff  for  double  t\\(\  value  of  the  property.     2d..  That  the; 
that  said  defendants  acknowledored  their  liabilitv  to  the 
ministrator,  and   returned  the  same  to  him,  did  not 
them  from  liability  as  executors  de  son  tort.     3d.  That  if  I 
defendants  sold  said  personal  property,  and  applied  none 
the  proceeds  to  the  support  of  the  widow,  but  converted 
same  to  their  own  use,  then   they  became  liable  for  dool 
the  property  so  converted,  and  the  plaintiff  could  rccofl 
that  amount,  if  his  claim  was  sufficiently  large,  etc 

The  Judge  gave  in  charge  the  second  request;  he  gaved 
third  with  the  words,  "  or  other  lawful  uses,"  added  inuB 
diately  after  "widow,"  and  he  modified  the  first  request! 
charging,  that  to  make  a  party  executor  in  his  own  wrong 
Georgia,  he  must,  without  authority  of  law,  wrongfully  inti 
meddle  with,  or  convert  to  his  own  use,  the  personalty  ol 
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individoal  whose  estate  has  no  legal  representative, 
that  if  said  defendants,  or  anj'  of  them,  had  so  done,  he, 
they,  were  liable  to  the  plaiutiST  to  double  the  value  of 
property  so  intermeddled  with  or  converted,  (not  beyond 
lintiff's  claim,)  and  that  if  there  was  a  common  intent  to 
SQcb  wrong,  all  are  so  liable.  But  he  instructed  the  jury, 
that  the  taking  possession  of  the  lands  and  slaves  of  a 
person,  by  his  hcirs-at-law,  did  not  make  them 
itorsin  their  own  wrong;  tliat  until  it  appears  that  such 
ty  is  necessary  for  the  payment  of  debts,  such  pos- 
non  by  the  heirs  is  neither  unlawful  nor  wrongful ;  it  is 
iry  that  some  one  take  charge  of  the  estate  till  some 
lly  appointed  authority  is  ready  to  receive  it.  The  heirs 
the  proper  parties  to  do  this,  and  their  taking  it,  pro- 
ting  and  caring  for  it,  does  not  make  them  executors  in 
own  wrong;  and  if  it  were  necessary  to  support  the 
or  the  beasts,  to  sell  a  part  of  the  i>crishab]e  property, 
was  lawful  for  them  to  do  so. 

As  to  the  liability  of  the  widow,  he  charged  that  she  was 
led  to  dower  in  the  lands  of  which  her  husband  died 
and  possessed,  and  of  the  dwelling-house  and  furniture 
in,  from  the  death  of  her  husband  until  her  dower  is 
led,  and  that  her  use  and  occupation  thereof,  ad  intcrimy 
not  unlawful  nor  wrongful,  and  did  not  make  her  or  her 
fendants  executors  in  their  own  wrong ;  tliat  her  claim 
a  year's  support  was  above  aU  other  liens  on  the  husband's 
?,  even  if  it  exhausted  the  estate,  and  if  she  and  her  co- 
its,  in  good  faith,  appropriated  a  portion  of  such 
not  beyond  what  she  was  entitled  to,  in  good  faith,  to 
support,  that  fact  would  not  make  them  or  her  executors 
their  own  wrong. 

The  plaintiff  being  dissatisfied  with  the  verdict,  (what  it 
does  not  appear,)  sued  out  his  writ  of  error,  and  says 
the  CJourt  erred  in  allowing  said  evidence  to  be  intro- 
o\"er  his  objections,  in  modifying  the  requests  to  charge 
lie  did,  and  in  each  and  every  part  of  his  charge  as  to 
would  render  the  defendants  executors  de  son  torL 
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Geo.  T.  Bartlett  and  Jas.  H.  Bix)UNT  for  plabl 
error. 

Lofton  &  Hutchixson  for  defeDdaats  in  error. 

McCay,  J. 

1.  Ajs  between  themselves,  we  see  no  objection  to  heii 
law,  who  are  all  suijurUy  dispensing  with  administratiooi 
settling  the  estate  by  an  agreement  among  themselves. 

But  as  against  creditors,  if  they  do  this,  they  are  e: 
de  son  tort,  and  are  liable  as  such.  If  they  have  cow 
the  property  they  are  responsible  for  it,  under  the 
governing  suits  against  executors  de  son  tort,  and  thcjr 
not  escape  this  by  turning  over  to  the  administrator, 
wards  appointed,  the  notes  they  took  from  the  pi 
At  common  law,  it  was  presumed  that  every  person 
assumed  control  over  tlie  effects  of  a  deceased  person 
his  possession  a  will,  and  he  was  bound  to  aoeouot  fiv^i 
that  went  into  his  liands.  In  this  axicount  he  was  enl 
to  such  credits  as  any  executor  would  be.  If  he  pi 
no  will,  he  could  set  off  no  debt  due  himself,  but  any 
proper  payments  were  allowed,  until  he  accounted  for 
proven  to  iiave  gone  into  his  hands. 

Under  the  Code,  section   2406,  it  is  provided  that 
who,  without  authority  of  law,  wrongfully  intermeddlefl^' 
converts  to  his  own  use  the  personalty,  shall  be  liable 
double  the  value  of  the  property  so  possessed  or  conve 
Nor  can  he  set  off  against  this  liability  any  debt  dae 
self,  or  anj/  debt  lie  iiuii/  have  voluntaHly  paid. 

2.  The  simple  taking  possession  of  this  property  by 
heirs,  and  the  use  of  a  portion  of  it  for  the  preservatioij 
the  remainder,  or  the  application  of  it  to  the  support  of 
widow  and  children  for  twelve  months,  by  the  heirs-at" 
would  not,  in  our  judgment,  make  them  liable^  under 
section,  to   the   penalties   and   burdens  specified.    Bnt 
proof  here  is,  that  they  sold  the  property,  converted  it 
their  own  use,  and,  as  against  the  creditors,  we  hold 
liable  to  the  penalties  of  the  statute. 
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ky  did  not  wrongfully  intermeddle,  so  loug  as  they 
dy  preserved  the  property,  or  used  it  for  the  twelve 
lAs'  support. 

ff'e  agree  with  the  Court  below,  that  if  they  had  sim- 
f  used  the  property  to  supply  the  widow  with  her  year's 
iport,  allowed  her  by  law,  and  to  take  care  and  keep  in 
id  condition  the  negroes  and  stock,  they  would  not  be 

As  they  were  the  heirs-at-law,  their  interference  was  not 
nor  meddlesome,  and  if  they  did  not  convert  the 
otherwise  than  to  preserve  it,  and  to  support  the 
f,  they  did  not  act  wrongfully. 

right  of  the  widow  to  her  support  for  a  year  is  not  a 
of  the  intestate.     In  a  strict  sense,  it  is  a  provision,  an 
ibrance,  higher  than  any  debt,  and  if  these  heirs  have 
ied  her,  they  may  set  that  up. 

Bat  the  evidence  does  not  show  they  did  this.     Tliaty 

true,  was  one  of  the  terms  of  the  agreement,  but  there 

10  evidence  that  this  agreement   was  ever  performed, 

to  sell  the  property. 

think,  therefore,  there  ought  to  be  a  new  trial  in  this 


iM.  WitUBON  el  al.j  executors  of  Matthew  Whitfield, 
phoeased,  plaintifis  in  error,  vs.  Matthew  C.  Whitfield 
ffioL  legatees,  defendants  in  error. 

fttestator  sppointed  four  executors  to  execute  his  will,  and  an  ap- 

a  was  made  to  the  Ordinary  to  require  three  of  the  executors 

pve  bond  and  security  according  to  the  provisions  of  the  2411th 

of  the  Code,   upon  the  ground  that  said  executors  were  mis- 

the  estate  of  the  testator,  and  said  cause  having  been  tried 

the  Superior  Court|  on  appeal  from  the  Court  of  Ordinary,  and  the 

haviog  returned  a  verdict  requiring  the  executors  to  give  bond  and 

Eiitj,  and  a  motion  having  been  made  in  the  Court  below  for  a  new 
,  which  was  overruled : 
mi,  First,  that  the  inaolctncy  of  the  executors  is  not  per  se  a  sufficient 
poond  to  require  the  executors  to  give  bond  and  security,  especially, 
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when  it  appears  from  the  evidence  in  the  record,  that  their 
condition   is  as  good  notr,  as  it  was  at  the  time  of  their  appoioti 
the  testator. 

Second,  that  the  turning  over  to  one  of  the  executors,  bj  the 
shortly  after  the  testator's  death,  of  a  large  amount  of  promiuoiji 
and  other  evidences  of  debt,  which,  said  executor  has  contiiwelj 
hold  and  retain  in  his  possession,  with  the  consent  and  appi 
two  of  the  other  executors,  against  the  protestation  of  thefoaithi 
executor,  is  not  per  se  such  mismanagement  oftheestate^  aswilli 
the  executors  to  give  bond  and  security  under  the  law. 

Third,  that  the  Court  erred  in  charging  the  jury,  **that  if  more  tbsB 
qualifies,  each  is  authorized  to  discharge  the  usual  functions  of  u 
ccutor,  but  all  must  join  in  executing  a  special  trust,  and  I  refit 
to  the  will  to  ascertain  whether  it  contains  a  special  trusif^^  whi 
the  Court  should  have  cliarged  the  jury,  whether  the  will  ^d,iffi 
not,  contain  any  6[;;ccia/ trusts,  that  being  a  question  ofZair  for  the* 
to  decide,  and  not  a  question  of  fact  to  be  referred  to  the  jury. 

Fourth,  that  the  Court  erred  in  not  granting  a  new  trial,  upon  the] 
that  the  verdict  of  the  jury  was  strongly  and  decidedly  againit 
weight  of  the  evidence,  as  to  the  mismanagement  of  the  estate  \fj 
executors. 

Equity.    Charge  of  the  Court.    Tried  before  Judge  Spj 
Jasper  Superior  Court.     April  Term,  1868. 

Matthew  C.  Whitfield,  in  his  own  behalf,  and  John 
Whitfield,    IJoling   Whitfield,    and    Comar    B.   Whil 
minors,  by  tlieir  next  friend,  the  said  Matthew  C.  Whil 
by  bill  in  equity,  made  the  following  case: 

1st.  Thev'  are  the  only  grand-children  of  Matthew 
field,  late  of  said  county,  deceased,  and  are  the  chief 
residnarv  lo^atecs  under  the  will  of  said  Matthew  Whil 

2d.  Lcroy  M.   Willson,  Pleasant  W^illson,  and  John 
Patterson,  three  of  the  executors  under  said  will,  are 
managing  the  estate  of  said  Matthew  Whitfield,  and  are 
only  disregarding,  but  plainly  violating  the  directions 
provisions  of  said  will. 

3tl.  Said  three  executors  have  taken  forcible  possession 
all  the  assets  of  said  estate,  and  so  keep  them  to  the 
sion  of  William  H.  Matthews,  the  other  cxecutofi  and 
compelling  said  Matthews  to  resort  to  legal  process  to  j< 
in  the  execution  of  said  will,  thus  incurring  expense,  li 
tiou,and  embarrassment  in  a  wicked,  willful  and  unneoesstfl 


ATLANTA,  DECEMBEfl  TERM,  1868.       271 


'Willson  ei  aZ.,  rs.  Whitfield  ei  al. 


Ber,  and  in  direct  disregard  of  the  will  appointing  said 
thews  one  of  the  executors. 

iu  Said  three  executors  arc  not  keeping  up  the  farms  of 
itor  as  they  are  expressly  required  to  do  by  said  will,  but 
B  illegally  sold  all  the  perishable  property,  mules,  stock, 
rifiions,  and  tools,  and  have  rcuted  out  the  farms  in 
let  and  willful  contravention  of  the  directions  of  the  will. 
du  Said  three  executors  have  taken  possession  of  the 
le  and  rendered  said  William  H.  Matthews  unable  to 
sate  the  will ;  have  entirely  failed  and  refused  to  provide 
HUion  and  support  for  the  grand-children  of  the  testator, 
liCy  are  expressly  required  to  do  by  said  will. 
kh.  Many  of  the  debts  due  said  estate,  being  old  debts, 

fsXil  executors  refuse  to  make  such  settlements  with 
tore  &s  would  be  to  the  manifest  interest  of  the  estate, 

such  as  the  legatees  (the  real  parties  in  interest)  are 
ious  should  be  made,  in  view  of  the  great  uncertainty  of 

solvent  condition  of  the  people.  Said  executors  refuse 
Jake .  property  for  such  debts,  and  refuse  to  consult  the 
•rest  of  the  legatees,  but  seem  detefmincJ  to  use  said 
lie  exclusively  for  their  own  interests,  as  if  the  assets 
BDged  to  them. 

fth.  Said  three  executors  are  all  related  to  each  other, 
ng  father,  son  and  son-in-law,  and  are  all  insolvent,  and 
re  become  so,  or  have  developed  so,  since  the  execution  of 
dwill;  and  said  Patterson  has  changed  his  residence  from 
ieoanty  of  Jasper  since  the  death  of  testator,  and  now 
MKtens  to  remove  the  administration  to  another  county, 
lew  the  said  three  executors  now  reside,  and  solely  for  their 
m  eonyenience  and  interest,  and  without  any  regard  to  the 
lercstof  the  legatees,  but  to  promote  their  own  business, 
lit  <^  speculation  and  trade. 

8lh.  Though  one  of  the  grand  children  has  arrived  at  age, 
iithe  income  of  the  remainder  of  the  estate  would  be  am- 
Pj  wflBcient,  and  more  than  sufficient,  to  support  and  educate 
Ittemaining  orphan  children,  said  three  executors  rciiise  to 
piptrt  that  portion  to  which  the  said  grand  child,  arriving 
page,  18  entitled  to  under  the  will. 

\ 
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9th.  This  absorption  of  the  whole  estate  by  a  portioD 
the  executors^  constituting  one  family,  the  ezclasioD  of 
remaining  executor,  who  is  solvent  and  who  has  tlie 
dence  of  the  legatees,  the  reduction  of  all  the  estate  thejr 
to  money,  and  the  refusal  to  use  the  money  as  plainly  dii 
by  the  will,  and  all  by  persons  who  are  insolvent  in  fact, 
traders  by  profession,  and  the  use  of  large  sums  in  liti] 
and  attorney's  fees,  in  their  efforts  to  maintain  this  selfish 
illegal  use  of  the  estate,  is  not  only  mismanagement,  but 
endangering  the  entire  estate.     Complainants   believe 
represent  that  it  will  result  in  great  and  irreparable  loss 
the  estate,  if  the  said  three  executors  are  not  required  to 
bond  and  security  for  the  faithful  administration  of  the 
or,  in  default  thereof,  to  surrender  the  assets  without  dt 
and  be  removed  from  the  execution  of  said  will. 

They  prayed  for  an  order  requiring  said  three  execat 
to  give  bond  and  security  for  the  faithful  execution  of 
trust,  or  show  cause  to  the  contrary,  and  on  failure  to  git 
bond,  that  the  letters  testamentary  to  them  be  revoked, 
the  assets  be  delivered  to  said  William  H.  Matthews,  as  ex- 
ecutor under  said  will,  or  to  such  other  person  or  persons 
the  Court  should  appoint  to  represent  the  estate. 

Leroy  M.  Willson  and  Pleasant  Willson,  two  of  said 
utors,  answered,  that  since  their  qualification,  they  had 
possession  of  any  of  the  assets  of  the  estate,  and  had  pff"] 
formed  no  act  as  executors  whatever.     They  denied  any 
cert  or  combination  with  either  of  the  other  executois 
any  purpose. 

John  F.   Patterson,  the  other  of  said  three  defendanl^j 
admitted  allegation  number  one  to  be  true. 

He  denied  mismanaging  the  estate  and  violating  thepn^; 
visions  of  the  will,  as  charged  in  allegation  number  two. 

He  denied  having  taken  any  other  than  peaceable  posse8sioi|j 
without  force,  of  any  portion  of  the  assets  of  said  estste 
He  obtained  possession  of  said  assets,  so  far  as  as  they  wci* 
delivered  to  him,  and  kept  them  to  the  exclusion  of  all  pfif"  '  * 
sons,  as  he  was  lawfully  entitled  to  do,  and  as  be  believed  ^ 
his  duty  to  do. 
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le  admitted  that  he  was  not  keeping  up  the  two  farms  of 
itor,  kept  op  by  him  at  his  death^  but  said  he  was  renting 
\  parte  of  the  land,  whenever  practicable,  that  were  con- 
ed with  the  two  farms  kept  up  by  testator  at  the  time  of 
leaih,  bat  sold  a  part  thereof^  as  he  was  authorized  to  do, 
lold  the  perishable  property,  believing  it  to  the  interest 
le  estate.  In  this,  William  H.  Mathis,  the  other  execu- 
xmco^red,  and  was  present  at  the  sale.  The  sale  was 
DtageoQS  to  the  estate. 

i  denied  n^lecting  the  education  and  support  of  the 
r  gfand  children  of  testator. 

;  denied  refusing  any  settlement  of  any  old  debt  when 
settlement  was  offered,  and  would,  if  accepted,  in  his 
Dent,  have  been  beneficial  to  the  estate.  He  had  not 
Jted  the  complainants,  but  had  conferred  with  counsel 
his  own  safety  in  precipitately  accepting  such  offers  of 
ITS  to  transfer  such  property  as  they  chose  to  offer  in 
le&t  of  debts.  When  he  had  declined  such  offers,  no 
7  or  other  thing  had  been  paid. 

I  admitted  his  relationship  to  the  Messrs.  Willson,  his 
ecutors.  He  denied  being  insolvent. 
I  said  he  changed  his  residence  in  1865,  and  desired  the 
lege  of  making  his  returns  in  Morgan  county.  He 
d  speculating  on  the  monies  of  the  estate. 
I  response  to  the  8th  specification,  he  answered  that  he 
been  notified  of  large  claims  against  the  estate,  involv- 
dboQsands  of  dollars  which  had  not  yet  been  sued,  and 
i  these  matters  were  adjusted,  or  important  collections 
\  made,  he  must  decline  a  final  settlement  with  Matthew 
Whitfield. 

[e  denied  all  the  allegations,  arguments,  inferences  and 
losioos  contained  in  the  10th  ground.     Ho  said  he  had 
I  no  attorney's  fees  as  yet,  to  any  person,  beyond  the  sum 
ne  hundred  and  fifly  dollars. 
^  will,  alluded  to,  was  as  follows : 


Vol.  xxxvm— JA 
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"  Georgia — Jasper  County. 

''  I^  Matthew  Whitfield^  of  said  county  and  State,  beaf^ 
of  disposing  mind  and  memory^  do  make^  publish^  and  dedw 
this  my  last  will  and  testament,  in  manner  and  form  folkiv>^ 
ing,  to-wit:  first  revoking  all  other  wills  and  testamotf 
and  codicils  to  such  wills  attached,  heretofore  by  me  at 
time  made : 

'^  1st.  I  will  that  my  debts  be  paid  as  soon  as  practicaUfc 

"  2d.  I  give  and  bequeath  to  my  beloved  wife,  Marthii  i 
one-half  of  my  household  and  kitchen  furniture ;  also,  000-^ 
half  of  my  horses,  mules,  cattle,  hogs  and  sheep,  plaatatioi 
tools,  plows,  gear  of  every  description,  wagons  and  ciii- 
attached  to  my  home  place;  also,  one-half  of  all  my  pnh 
visions  and  provender  of  every  description,  which  miy 
be  on  hand  at  the  home  place,  together  with  the  one-half 
my  cotton  crop  that  may  be  growing  or  matured  on  my  hoBI 
place,  forever  in  fee  simple.  I  also  give  and  bequeath  to mf 
said  wife,  Martha,  the  sum  of  seven  thousand  five  hundnl 
dollars  cash,  to  be  paid  to  her,  without  interest,  at  the  expin- 
tion  of  twelve  months  from  my  death,  to  be  hers  forever. 

"  3d.  I  give  and  bequeath  to  my  wife,  Martha,  the  follof- 
ing  lots  or  parcels  of  land,  situated  in  said  county,  namely: 

Intending  this  (the  last  named  lot)  for  fuel  and  plantatiflt 
uses,  I  desire  it  to  be  laid  off  in  the  most  compact  and  cdiK 
venient  form,  the  said  several  lots  or  parcels  of  land,  and  iB* 
the  appurtenances,  to  be  the  property  of  my  said  wife,  for  tiw 
during  her  natural  life  only,  and  immediately  after  b* 
death  to  revert  to  my  estate,  and  to  fall  into  the  geii€iii 
residuum  and  be  disposed  of,  as  is  the  greater  portion  of  nj 
estate,  not  specifically  bequeathed  and  particularly  eonin^ 
rated;  but  it  is  hereby  expressly  declared  that  these  ItaA^ 
bequeathed  to  my  wife  are  given  her  in  lieu  of  her  dowcrii 
all  my  lands,  and  if  not  accepte<l  as  such,  then  the  nn 
tracts  or  parcels  of  land  to  fall  into  the  residuum  of  nif 
estate,  as  I  also  direct  shall  be  done  likewise  with  theoarii 
bequeathed  to  her,  which  is  to  form  part  of  the  residoum  d 
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■7  estate,  and  not  be  paid  my  said  wife,  unless  she  accepts 
tk  legacy  of  lands  above  described  in  lieu  of  her  dower  in 
■f  entire  estate.  The  forests  must  not  be  cut  down. 
"ith.  I  direct  my  executors,  herein  after  named,  out  of 
qr  moneys  in  their  hands,  to  appropriate,  for  the  support 
fffly  son,  William  H.  Whitfield,  semi-annually,  the  sum  of 
lOO,  (four  hundred  dollars,)  and  also  to  allow  the  said 
niliam  H.  to  occupy  and  use  during  his  life,  the  tract  of 
od  known  as  the  Lynn  tract,  (formerly  Pearsons,)  lying  in 
isper  county,  or  such  other  tract  of  equal  value  as  my 
Eeeators  may  deem  most  expedient  for  the  said  William  H. 
I  reside  on. 

"Sth.  On  account  of  the  change  made  in  the  country,  in 
prd  to  the  institution  of  slavery,  by  which  it  has  become 
ttinct,  I  feel  constrained  to  decline  making  any  bequests  to 
ij  person  not  of  my  immediate  family.  I  had  by  my 
fmer  wills  made  some  such  bequests. 
''Gth.  I  will  and  direct 'that  the  entire  residue  of  my 
wperty,  of  every  description  whatever,  real,  personal  or 
lixed,  including  that  portion  which  may  revert  from  my 
ife,  be  held  by  my  executors,  and  used  and  employed  by 
kem  to  the  best  advantage,  they  keeping  up  the  farms,  and 
ttrerdng  at  discretion,  my  unoccupied  and  detached  lands 
ito  money,  and  out  of  the  rents,  interests,  issues  and  profits 
f  aid  property,  to  pay  to  Wm.  H.  Whitfield,  my  son,  his  semi- 
mmal  allowance  of  $400,  (four  hundred  dollars,)  as  herein- 
tfcre  directed,  during  his  natural  life;  that  out  of  the  same 
ind,  they  make  all  proi>er  provision  for  the  proper  educa- 
im  and  support  of  my  grand-children,  living  at  the  time 
f  my  death,  or  bom  after  my  death  to  my  said  son,  William 
L  Whitfield,  either  by  his  present  or  any  future  wife  he 
iqriitve;  and  I  further  direct  that  all  my  grand-children 
^  receive  the  same  support  as  is  directed  for  those  now  in 
'A,  and  this  support  shall  continue  from  year  to  year  until 
cbiM  shall  have  set  apart  to  him  a  part  of  the  corpus  of 
Ik  property  sufficient  to  support  him  as  he  should  be 
Jpected  to  live.  I  direct  my  executors,  upon  the  arrival  at 
ge  of  any  of  my  grand-children^  to  take  into  consideration. 
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the  annual  profits  and  interest  arising  from  the  pro 
herein  treated  of,  and  if  the  same  be  ample,  in  their  opi 
to  pay  the  semi-annual  allowance  to  the  said  Willian 
Whitfield,  and  to  furnish  a  reasonable  support  to  my  a: 
said  grand-children,  or  any  that  may  be  born  to  my  said 
William  H.  Whitfield,  by  his  present  or  any  future  wif 
may  have,  the  said  executors  may  set  apart  to  such  gr 
child,  such  a  portion  of  said  property  as  they,  the  execi 
may  deem  proper,  the  same  to  be  realty  or  personalty,  ra 
or  notes,  as  they  may  choose,  and  the  same  shall  be  valin 
three  disinterested  persons,  to  be  chosen  by  the  exect 
and  delivered  to  such  child  as  part  of  his  legacy  or  dist 
tive  share  of  said  property,  to  be  taken  into  account  i 
eventual  division ;  and  the  executors  shall  have  the 
authority  to  act,  as  each  grand-child  may  arrive  at  full 

7th.  In  the  event  of  the  death  of  all  the  legatee* 
take  life-timc-interests,  under  this  will,  I  direct,  in  cas 
occur  before  the  arrival  at  age  of  my  youngest  grand 
that  the  division  of  the  entire  residuum  of  my  estate 
place,  and  that  my  said  grand  children  be  all  made  eqc 
the  division,  taking  into  view  what  each  child  may 
before  that  time  received.  Said  division  to  be  made 
the  arrival  at  age  of  the  youngest  of  my  grand  chil 
and  each  of  said  grand  children  is  to  hold  his  or  her  I 
in  fee  to  him  and  his  or  her  heirs  forever. 

8th.  In  the  event  of  the  death  of  any  one  or  more  ( 
grand  children  before  their  arrival  at  the  age  of  twent 
years,  the  survivors  shall  take  such  share  or  legacy  in  i 
the  exclusion  of  all  other  persons. 

"9th.  I  direct  that  my  executors  shall  not  delivei 
portion  of  my  property  to  any  of  the  legatees  to  whor 
same  may  be  devised,  until  the  close  of  the  year  in  wl 
may  die. 

(The  money  legacies  are  directed  to  be  paid  at  stated  tin 

"10th.  I  give  full  power  and  authority  to  my  hereii 
named  executors,  to  exercise  their  discretion  in  the  poi 
of  lands  for  my  estate,  and  also  of  all  necessary  pe 
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property,  for  the  benefit  of  my  estate,  with  full  authority  to 
Mke  all  necessary  repairs  of  houses  and  machinery. 

"11th.  I  constitute  and  appoint  my  trusty  friends,  Leroy 
It  Willson, Pleasant  Willson,  John  F.  Patterson  and  William 
EMatbis,  my  executors,  to  carry  out  this,  my  last  will  and 
Mament,  in  witness  of  all  which,  I  have  hereunto  set  my 
kod  and  seal,  this  the  fourth  day  of  November,  1865. 

MAT.  WHITFIELD,  [Seal].^' 

It  was  regularly  witnessed  and  probated  in  May,  1867. 

It  was  read  in  evidence  by  the  complainant,  as  was  also 
4c  inventory  and  appraisement  of  the  estate,  shewing  per- 
ianal property  to  the  value  of  $11,460  62,  and  promissory 
Botes  and  other  evidences  of  debt  belonging  to  testator, 
inounting  to  the  sum  of  about  $275,468  48,  including  notes 
iited  during  the  war,  before  and  since.  The  $11,460  62, 
fn^nalty  above,  is  included  in  the  last  named  sum  of 
1175,468  48. 

Movent  read  his  petition  and  the  answers. 

It  was  admitted  that  Patterson  and  Mathis  qualified.  May 
1867,  the  other  two  executors,  some  five  months  after.  Much 
•rtdenoe,  pro  and  cony  was  introduced,  as  to  the  management 
rf  the  estate,  the  disagreement  of  the  three  with  the  fourth 
Oficotor,  etc.  It  was  shewn  that  defendants  were  pecunia- 
rily as  well  off  now,  as  when  they  were  appointed. 

It  is  useless  to  report  any  more  of  the  testimony. 

The  cause  being  closed,  his  Honor,  the  presiding  Judge, 
4»Tged  the  jury  as  follows: 

1st.  Where  the  pecuniary  condition  of  an  executor  was 
hown  to  the  testator,  and  is  proven  to  be  as  good  as  it  was 
•kthe  time  of  the  execution  of  the  will,  or  at  the  time  of  the 
^tttator's  death,  he  cannot  be  removed  for  insolvency,  nor 
'Bqmred  to  give  bond  for  this  cause  alone. 

M.  It  is  not  a  ground  for  requiring  bond  of  an  executor, 
w  he  failed  to  provide  liberally  for  the  support,  clothing 
^education  of  children,  who  are,  by  the  will,  entitled  to 
•Pport,  clothing  and  education.  His  duty  is  to  carry  out  the 
^  of  the  testator,  in  this  regard^  in  a  manner  reasonaVAe, 
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3d.  Where  such  support^  clothing  and  education^  is  di- 
rected to  be  provided  out  of  the  profits  and  interest  of  the 
estate  alone^  the  executor  cannot  appropriate  any  part  of  the 
corpus  of  the  estate  to  these  purposes.  In  suoh  cases,  a  coal 
of  equity  affords  the  remedy. 

4th.  A  refusal  by  one  executor  to  deliver  tea co-executoryt 
part  of  the  notes  of  his  testator,  of  which  he  alone  has  beea 
possessed  since  the  death  of  the  testator,  is  not  a  sufficient 
ground  to  require  such  executor  to  give  bond,  provided  SQch 
refusal  has  not  brought  loss  upon  the  estate. 

5th.  Where,  by  his  will,  a  testator  directs  executors  to 
keep  up  his  farms,  having,  at  the  time  of  his  death,  a  laige 
number  of  farms,  two  only  of  which  he  was  then  culti\'ati]ig 
and  one  of  these  two,  at  the  time  of  making  the  will,  it  ii 
proven,  was  cultivated  by  from  twenty-five  to  thirty  hand^ 
and  at  his  death,  by  only  five  laborers,  equal  to  three  good 
hands,  and  leaving  the  other  to  his  widow  during  her  lifi^ 
with  stock,  provisions  and  implements  of  husbandry,  and  ; 
giving  no  directions  as  to  the  proceeds  of  the  first  described 
farm,  and  making  distinct  provisions  for  the  support  of  hil 
only  child,  a  son,  by  an  annuity,  and  of  the  children  of  thit 
son,  from  other  specific  sources,  and  when  the  will  gives  pover 
to  advance  as  part  of  his  legacy  to  a  grand  child,  upon  his  arriv- 
ing at  age,  any  real  estate  of  the  testator  on  account  of  hil 
legacy,  it  is  no  breach  of  duty  on  the  part  of  the  executor  to 
deliver  to  such  grand  child,  upon  his  application,  this  small 
farm,  as  a  part  of  his  legacy. 

6th.  That  wlien  two  of  four  executors  qualify  soon  after 
testator's  death,  and  one  of  these  has  the  sole  possession  of 
the  notes  of  the  estate,  and  is  performing  alone,  the  duties  of 
executor,  and  four  months  afler,  the  remaining  two  executort 
qualify,  and  do  not  perform  any  act  as  executors  for  seven 
months,  it  is  not  a  ground  for  removal  or  requirement  of 
bond,  of  such  last  named  two  executors,  that  they  have  p^ 
formed  no  act,  unless  their  failure  to  act  amounts  to  gross  ne^ 
ligencc,  whereby  loss  has  resulted  to  the  estate,  in  which  event 
they  would  be  properly  chargeable  with  the  conduct  of  their 
co-executor,  and  responsible  for  his  mismanagement* 
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7th.  It  18  the  dutj  of  an  executor  to  pay  the  debts  of  his 
Mator  aod  the  specific  legacies  named  in  the  will^  and  to 
povide  the  twelve  months'  support  for  the  widow  or  family 
kefrre  paying  to  a  residuary  legatee  his  full  share  of  the 
eoduum,  and  it  is  not  mismanagement  in  the  executor  to 
efose  to  pay  such  share. 

8d).  Where  it  appears  from  the  evidence  that  an  executor, 
r the  purpose  of  securing  the  payment  of  a  note  belonging  to 
le  estate,  places  it  in  the  hands  of  attorneys  at  law  of  good 
lading,  with  instructions  to  proceed  to  secure  the  same^ 
tsonable  diligence  is  exercised. 

9tb.  A  will  is  the  legal  declaration  of  a  man's  intention 
to  the  disposition  of  his  property  after  his  death.     This 
II  is  to  be  executed  by  one  nominated  therein.     Such  a  one 
ulled  an  executor.    This  one,  on  being  qualified,  is  appoint- 
execator,  and  he  is  sworn  to  execute  the  will  of  his  testa- 
r.   That  will,  if  it  does  not  contravene  the  law,  is  the  law 
bii  administration ;  it  is  the  rule  of  his  conduct.     The  law 
iposesupon  him  the  duty,  first,  of  paying  debts;  second, 
edfic  or  special  legacies ;  tiiird,  residuary  legacies ;  fourth, 
hold  any  residue  undevised  to  the  next  of  kin. 
10th.  The  cardinal  rule  is  to  carry  out  the  intention  of  the 
ifitor,  as  expressed  in  his  will,  in  good  faith,  and  with  that 
ndence  and  diligence  as  to  his  duties,  as  should  character- 
Bthe  conduct  of  men  of  ordinary  prudence  and  care. 
11th.  Each  executor  is  responsible  for  his  own  act  only, 
ile$9  by  his  own  act  or  gross  negligence,  he  has  enabled  or 
mitted  his  co-executor  to  waste  the  estate. 
12th.  The  law  is,  an  executor  is  not  required  to  give  bond ; 
It  upon  complaint  that  he  is  mismanaging  the  estate,  or  is 
Iwot  to  remove,  he  may  be  required  to  give  security. 
13th.  There  must  be,  then,  mismanagement  on  the  part  of 
^ezecQtor,  to  impose  the  condition  of  security  upon  him. 
14d).  From  an  examination,  I  charge  you  that  the  insol- 
^  alone  of  executors  is  not  a  sufEicicnt  reason  to  require 
«t  he  or  they  should  give  bond. 

ISA,  If  an  executor  is  insolvent,  a  special  jury  might  be 
^ed,  on  slighter  proof  or  evidence  of  mismanagement,  in 
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requiring  secnrity,  than  if  the  executor  was  unquestionablysof^ 
vent ;  but,  if  a  testator  chooses  to  repose  confidence  in  an  exe** 
tor  who  is  insolvent,  whatever  may  be  the  basis  of  that  Oi* 
fidence,  so  long  as  such  executor  faithfully  executes  the  trtfir 
confided  to  him,  so  long  no  power  can  compel  him  toghff 
security. 

16th,  If  several  executors  are  named  in  the  will,  one  OT; 
more  qualifying,  shall  be  entitled  to  execute  all  tfaetni: 
confided  to  all,  unless  specially  prohibited.  If  more  tliii- 
one  qualifies,  each  is  authorized  to  discbarge  the  usual  fhiMI^ 
tioDS  of  an  executor,  but  all  must  join  in  executing  a  speebi 
trust,  and  I  refer  you  to  the  ^Till  to  ascertain  whether  it  ooiK 
tains  a  special  trust. 

17th.  As  I  before  said,  the  cardinal  rule  is,  for  the  cxeoi*' 
tor  to  execute,  in  good  faith,  the  will.  They  are,  thougli, 
four  in  number,  recognized  as  but  one,  in  law,  and  eaAm 
privileged  to  exercise  the  duties  of  his  appointment,  udIoi; 
prohibited  in  the  will.  ]' 

18th.  Mismanagement  may  consist,  either  in  negligence  ll^! 
discharge  duty,  or  in  failing  or  refusing  to  execute  the  wilti 

19th.  It  is  the  duty  of  co-executors  to  act  in  harmony  n 
executing  the  will,  and,  of  course,  is  indispensable  where  ilfc 
operation  of  all  is  essential  to  the  execution  of  bis  tmflt 
But  the  possession  of  assets  by  one  executor  to  the  excIuHdlfc 
of  others,  if  not  prohibited  by  the  will,  may  not,  and  doil^ 
not,  amount  to  mismanagement,  unless  it  jeopardizes  or  pot* 
in  hazard  the  interest  of  the  estate. 

20th.  If  differences  and  disputes  about  the  assets  betireei 
the  executors  results  in  loss  to  the  estate,  then  this  maj  b^ 
such  mismanagement  as  would  justify  you  in  requiring  thert 
to  give  bond  and  security. 

21st.  Mismanagement  may  be  defined  to  be  negligence  «r 
malpractice  in  taking  care  of  the  estate  and  executing  tte 
will,  in  waste  of  the  estate,  or  any  part,  or  failing  to  take  Jo* 
care  of  the  support  and  education  of  minors  whom  he  * 
intrusted  with. 

22d.  A  simple  omission  to  join  in  the  active  administl^ 
tion,  is  not  mismanagement,  unless  the  omission  amoonts  ^ 
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\  Degligeooe,  whereby  loss  or  waste  is  permitted.     For 
or  trivial  causes,  executors  ought  not  give  bond. 
1  If,  by  the  act  of  Patterson,  the  estate  has  suffered 
3r  been  put  in  jeopardy,  this  is  mismanagement  by  Pat- 
L    If  the  Willsons  consented  to  or  permitted  such  act, 
ire,  also,  guilty  of  mismanagement, 
ejniy  returned  a  verdict  in  favor  of  complainants, 
ring  the  defendants  to  give  bond  and  security  :  where- 
oounsel  for  defendants  moved  a  new  trial  in  the  said 
on  the  following  grounds : 
.  Because  the  jury  found  contrary  to  the  charge  of  the 

That  the  jury  found  contrary  to  the  charge  of  the 

r  and  the  evidence,  there  not  being  proof  sufficient  of 

or  mismanagement  of  the  estate  to  authorize  such 

Because  the  verdict  was  strongly  and  decidedly  against 
eight  of  the  evidence. 

I.  Because  the  verdict  was  strongly  and  decidedly  against 
Bight  of  the  evidence  and  the  charge  of  the  Court. 
u  Because  the  verdict  was  contrary  to  evidence  and  the 
iples  of  justice  and  equity. 

I.  Because  there  was  no  evidence  going  to  show  that 
r  M.  Willson  and  Pleasant  Willson,  two  of  the  execu- 
liad  anything  whatever  to  do  with  the  assets  of  the 
J  or  that  they  acted  in  concert  with  Patterson,  or  that 
performed  any  act  as  executors,  or  that  by  their  failure 
I,  they  had  injured  the  estate. 

1.  That  there  was  no  evidence  that  Mathis,  one  of  the 
iters,  was  prevented  by  other  of  the  respondents  from 
fining  any  act  as  executor,  except  so  far  as  the  refusal  of 
JTson,  one  of  the  resjjondents,  to  turn  over  to  him,  the 
Mathis,  a  part  of  the  promissory  notes  belonging  to  the 

e,g0€8. 

h.  Because  the  verdict  was  contrary  to  law,  evidence,  and 
charge  of  the  Court. 

th.  Because  the  Court  erred  in  charging  the  jury  as  to 
id  trusts,  requiring  the  joint  action  of  all  executors, 
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without  iostructing  thetu  as  to  what  oonstitiites  a  special  tm 
but  referring  them  to  the  will,  to  ascertain  whether  itM 
tainecl  a  special  trust 

The  Court  refused  the  new  trial,  and  this  is  assigned  i 
error  on  the  grounds  aforesaid, 

J.  Hill,  A.  Reese,  Jordan,  Foster,  for  plamtiffii  i 
error. 

\V.  A.  LoFTOX,  B.  H.  Hill,  for  defendants  in  error. 

Warner,  J. 

This  was  a  proceeding  originally  instituted  in  the  Comt 
Ordinary  of  Jasper  county,  to  require  three  of  the  execnli 
appointed  by  the  last  will  and  testament  of  Matthew  Wh 
field,  deceased,  to  give  bond  and  security,  as  required  by  I 
2411th  section  of  the  Code,  upon  the  ground  that  said  en 
utors  were  mismanaging  the  estate.  An  appeal  was  tdi 
from  the  Court  of  Ordinary  to  the  Superior  Court,  and  Uf 
the  trial  of  the  appeal,  the  jury  found  a  verdict  requiring  I 
executors  to  give  security.  A  motion  was  made  for  a  o 
trial  in  the  Couil  below,  upon  the  several  grounds  spedfifld 
the  record,  which  motion  was  overruled  by  the  Court.  1 
refusal  of  the  Court  to  grant  the  new  trial  is  now  assigi 
for  error  here. 

It  appears  from  the  record  that  Matthew  Whitfield,  I 
decedent,  died  possessed  of  a  large  estate,  consisting  of  r 
and  personal  property,  and  choses  in  action,  leaving  a  w 
by  which  he  appointed  his  truatjf  friends,  Leroy  M.  Will* 
Pleasant  Willson,  John  F.  Patterson  and  William  H.  Mail 
his  executors,  all  of  whom  qualified  as  executors.  Wbat( 
the  rights  and  duties  of  executors,  as  between  themseh 
(where  there  are  more  than  one,)  as  declared  by  the  Code^ 
regard  to  the  management  of  the  estate  ?  "  If  several  fii 
tors  are  named  in  the  will,  one  or  more  qualifying,  shall 
entitled  to  execute  all  the  trusts  confided  to  ally  unlera  ^rpeeM 
prohibited  by  the  will;  if  more  than  one  qualifies,  eoidh 
authorized  to  discharge  the  usual  functions  of  an  ezecat 
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must  join  in  executing  speeial  trusts.  Each  executor 
nsible  for  his  own  acts  only^  unless,  by  his  own  act,  or 
!gligence,  he  has  enabled  or^permitted  his  co-execntors 
5  the  estate/*  Revised  Code,  section  2413.  There  is  no 
prohibition  in  this  will  as  to  the  acts  of  any  one  or 
r  the  executors  named  therein.  By  the  common  law 
-executors,  however  numerous,  were  regarded,  in  the 
the  law,  as  an  individual  person,  and  the  acts  of  any 
them,  in  respect  of  the  administration  of  the  effects, 
emed  to  be  the  acts  of  oM,  they  all  having  a  joint  and 
luthority  over  the  whole  property.  2  Williams  on 
>r8,  620.  Toller^s  Law  of  Executors,  358. 
of  the  grounds  of  mismanagement  relied  on  is,  that 
ow  of  the  testator,  shortly  after  his  death,  turned  over 
irson,  one  of  the  executors,  a  large  amount  of  prom- 
otes, and  other  evidences  of  debt,  which  he  has  con- 
to  hold,  with  the  consent  and  approbation  of  two  of 
»r  executors,  against  the  wishes  and  protestation  of 
the  other  executor.  This  is  no  evidence  of  misman- 
t  of  ^  estate.  Each  executor  is  responsible  for  his 
s,  and  Mr.  Mathis  is  no  part  of  Whitfield's  estate. 
olvency  of  executors  is  not  per  se  a  sufficient  ground 
ire  security,  the  more  especially  when  it  appears  that 
tuniary  condition  is  quite  as  good  nmo  as  it  w^as  at  the 
their  appointment  by  the  testator, 
hink  the  Court  erred  in  its  charge  to  the  jury  '^  that 
I  than  one  qualifies,  each  is  authorized  to  discharge  the 
motions  of  an  executor,  but  all  must  join  in  executing 
il  trust,  and  I  refer  you  to  the  will  to  ascertain  whetliery 
ins  a  special  trust.''  Whether  the  will  contained  any 
trusts  which  required  the  joint  action  of  all  the  ex- 
I  was  a  question  of  law  for  the  Court  to  decide,  and 
[oestion  o£  fact  to  be  referred  to  the  jury  for  their 

D  looking  through  the  evidence  in  this  record  touching 
stion  of  mismanagement  of  the  estate  by  the  executors  so 
jquire  them  to  give  security,  we  think  that  the  verdict 
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of  the  jury  was  strongly  and  decidedly  against  the  weig 
the  evidence,  and  that  the  Court  below  erred  in  not  gni 
a  new  trial  upon  that  ground. 

Let  the  judgment  of  the  Court  below  be  reversed 


Joseph  R.  High^  plaintifF  in  error,  vs.  James  McHoi 

defendant  in  error. 

1.  Under  the  Scaliag  Ordinance  of  1865,  the  parties  toeontnetii 
between  let  JunCi  1861,  and  1st  June,  1865,  have  the  right  to  |ii 
evidence  to  the  jury  the  consideration  of  the  contract,  and  the  T 
thereof,  at  any  time;  and  the  intention  of  the  parties  astotke 
ticular  currency  in  which  payment  was  to  be  made^  and  the  fih 
such  currency  at  any  time^  and  the  verdict  and  judgment  reii4 
shall  be  on  principles  of  equity. 

2.  The  evidence  in  this  case  having  been  fairly  submitted  to  the  jui; 
accordance  with  the  Ordinance,  and  there  being  sufficient  evidoK 
support  the  verdict,  and  the  presiding  Judge  being  satisfied  wi 
this  Court  will  not  set  it  aside. 

Scaling  Ordinance.  Motion  for  new  trial.  Decidec 
Judge  RoBiNsox.  Morgan  Superior  Court.  September  T( 
1868. 

High  sued  McHugh  upon  a  promissory  note  for  $1093 
dated  3d  of  March,  1863,  and  due  the  25th  of  Deoen 
then  next.  McHugh  plead  that  the  note  was  given  fori 
that  it  was  to  have  been  discharged  in  Confederate  cuiw 
that  when  the  note  fell  due,  he  tendered  High's  agent  i 
currency  in  payment,  and  it  was  refused,  and  that  he  1 
the  same  till  it  was  worthless.  The  trial  resalted  in  a 
diet  for  High  for  $109  39  in  gold,  (without  interest,)  oi 
equivalent  in  greenbacks,  when  paid.  High  moved  \ 
new  trial  upon  several  grounds,  all  resolvable  into  this: 
the  verdict  was  too  small  under  the  evidence.  The  Ji 
refused  a  new  trial,  and  of  that  refusal  complaint  is  i 
here.  For  so  much  of  the  testimony  as  is  necessary  to  un 
stand  the  cause,  see  the  opinion  of  the  Court. 
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Bbowx,  C.  J. 

1.  This  contract  was  made  between  the  first  June,  1861,  and 
first  June,  1865,  and  is,  therefore,  embraced  in  the  pro- 
DS  of  the  Scaling  Ordinance,  passed  by  the  Convention 

IT  1865.  That  Ordinance  authorizes  the  parties  to  give  in 
iidence  to  the  jury  on  the  trial,  the  cousideratioy  of  the 
■itract,  and  the  value  thereof,  at  any  iiine,  and  the  intention 
r  the  parties  as  to  the  particular  currency  in  which  payment 
■s  to  be  made,  and  the  value  of  such  currency  at  any  timey 
ad  leaves  the  jury  to  find  a  verdict,  and  makes  it  the  duty 
f'  the  Court  to  render  a  judgment,  ''  on  principles  of  equi- 
t^  between  the  parties. 

r  This  Ordinance  has  been  sustained  by  this  Court  as  consti- 
itional,  and  has  been  enforced  in  a  number  of  ca.<es.  See 
tbMgkter  etaL  V8.  Culpepper  ct  al.,  25  Ga.,  26.  Jivans  vs. 
Kiflter,  35  Ga.,  117.  Taylor  et  al.  vs.  Flint  et  al.,  35  Ga.,  124. 
Skerry  rs.  Waiter,  36  Ga,,  327.  Field,  AdmW,  vs.  Leak, 
iB  Ga.,  362.  Oliver  <fe  Wooten  vs.  Colanan,  36  Ga.,  552. 
at  several  of  these  cases  the  Court  holds  that  "  more  than 
jfedinary  discretion  "  is  delegated  to  jurors  by  the  Ordinance. 

tthc  case  last  cited,  it  is  said  with  emphasis  that  jurors 
lid  be  allowed  a  "  liberal  discretion  "  under  it. 
Apply  these  rules  to  this  case,  and  we  see  no  sufficient 
m  for  disturbing  this  verdict.     There  was  evidence  to 
rt  the  finding,  and  it  was  the  province  of  the  jury  to 
ider  the  evidence  when  in  conflict,  and  determine  what 
of  it  was  entitled  to  most  weight. 

2.  At  the  time  the  note  was  made  the  evidence  shows  that 
dollar  in  gold  was  worth  three  and  a  fraction  in  Confed- 

currency.     When  due,  one  dollar  in  gold  was  worth 

ty-one  in  the  same  currency.     The  value  of  the  land  is 

tly  estimated  in  the  evidence,  and  no  very  definite 

ion  as  to  its  value  at  the  time  of  the  trade,  or  the 

can  be  arrived  at  by  an  examination  of  the  testimony. 

Tcrdict  seems  to  have  been  predicated  upon  neither  the 

oif  gold  in  Confederate  currency,  when  the  contract 

made,  nor  when  the  note  was  due,  but  the  jury  estimated 
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the  currcDcj  at  about  ten  for  one.  If  the  verdict  wa 
tended  as  a  compromise  between  the  value  of  the  two  pa; 
the  advantage  upon  that  basis  is  given  in  favor  of  the  pi 
tiff.  It  is  objected  that  no  interest  is  allowed  the  plaii 
We  can  not  so  determine  from  the  record.  Theevid 
shows  that  the  sale  was  to  have  been  for  cash  when  ag 
upon.  3Ht  as  the  defendant  had  not  enough  of  correoc 
pay  the  full  amount  when  the  trade  was  closed,  Mr.  I 
received  what  he  had,  and  took  this  note,  giving  time  od 
balance.  As  the  note  does  not  bear  interest  till  due,  thei 
position  is  that  the  interest  was  estimated  and  put  in  the 
of  the  note  as  principal,  or  was  waived.  Aftfer  carefallj< 
sidcring  this  case,  and  taking  into  consideration  the  fiict 
the  Judge  before  whom  it  was  tried,  was  satisfied  witk 
verdict,  we  are  not  prepared  to  say  that  it  is  so  strongly 
decided  against  the  weight  of  evidence  as  to  justify  i 
setting  it  aside  and  granting  a  new  trial. 
Judgment  affirmed. 


0.  A.  LocHRANE,  plaintiff  in  error,  vs.    Wm,  Soloi 

defendant  in  error. 

L.,  who  owed  S.  $1,000,  for  which  S.  held  L.'s  note  and  mortgage 
printing  press,  sold  the  press  to  C.  for  $5,000,  and  C.  agreed  to  pa 
$1,000  to  S.  and  satisfy  the  note  and  mortgage,  but  S.  refused  ton 
L.  and  take  C.  for  the  debt.  There  was  evidence  before  the  jury, '. 
ever,  that  S.  agreed  to  take  C.  as  collateral,  and  aflerwards  agr« 
give  C.  time  on  the  $1,000,  which  he  was  to  pay  for  L.,  if  he  wonk 
him  two  and  a  ho.U  per  cent,  per  month  for  the  indulgence,  whic 
did  for  three  or  four  months : 

1.  HeUij  That  it  was  error  in  the  Court,  in  his  charge  to  the  joi 
restrict  them  to  the  single  inquiry  whether  C.  was  substituted  a 
debtor  in  place  of  L. 

2.  If  C.  agreed  to  pay  the  debt  of  L.  to  S.  in  a  short  time,  and  S.  In 
accepted  the  liability  of  C.  as  collateral,  afterwards  for  a  till 
consideration,  extended  the  time  of  payment  for  three  or  foor  nv 
as  he  had  the  right  to  do  at  his  own  risk,  L.  could  not  sue  G.  di 
that  time,  and  S.  was  liable  to  L.  for  any  damage  sustained  by  I 
account  of  such  indulgence  given  by  S.  to  C. 
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^Motion  for  new  trial.     Decided  by  Judge  Cole.     Bibb 
rior  Court.     November  Term,  1867. 

ilomoD  brought  complaint  on  a  promissory  note  against 

le.     The  plea  was  the  general  issue.     On  the  trial, 

lOB  read   in   evidence  his  note,  and  closed.     It  was 

m  Atlanta,  6th  of  October,  1858,  by  Lochrane  to  Sol- 

or  bearer,  for  $1,000  00,  payable  sixty  days  aft^r  its 

at  the  agency  of  The  Georgia  Railroad  Bank,  in  said 

The  defendant  read  in  evidence  the  answers  of  R.  A.  Craw- 

ta interrogatories,  stating  substantially  as  follows:  In 

),  he,  as  trustee,  bought  of  Solomon  "  The  Empire  State'' 

-paper  office  at  Griffin,  Georgia,  subject  to  a  mortgage 

$1,000  00  in  favor  of  Solomon.     It  was  part  of  the  con- 

q(  purchase  that  he  should  pay  the  mortgage,  and  he 

sved  Solomon  so  understood  it.     He  agreed  with  Solomon 

eoDtinue  the  mortgage,  and  paid  him  interest  thereon  at 

rate  of  two  and  a  half  per  cent  per  month  for  three  or 

months.     He  had  a  conversation  with  Solomon  at  the 

of  Solomon's  granting  him  indulgence  on  the  mortgage. 

»mon  said  Lochrane  wished  the  matter  closed,  and  had 

him  to  close  the  mortgage.    The  office  was  destroyed 

[V fire  three  or  four  months  after  said  conversation.     It  was 

lorth  $5,000  00  or  more.     Solomon  knew  of  his  purchase 

IInnh  Lochrane  soon  after  it  was  made,  for  Solomon  soon  came 

lamiDge  about  the  mortgage  debt,  and  did  arrange  it  by 

Cbwfbrd's  agreeing  to  pay  the  two  and  a  half  per  cent,  per 

Moth.    The  defendant  here  closed. 

Thereupon,  the  attorney  for  Solomon,  read  the  answers  of 
Uomon  to  interrogatories.  His  version  of  the  matter  was 
tkk:  Said  note  was  for  $1,000  00  loaned  to  Lochrane  on  the 
Wirf  October,  1858,  and  was  secured  by  a  mortgage  on  the 
|N8B,typc  and  paraphernalia  of  a  printing  office  in  Griffin, 
bofwn  as  "The  Empire  State  office."  Lochrane  neither 
•rieredhim  to  foreclose  the  mortgage  before  said  fire,  nor  did 
KKqaest  him  to  do  so.  Lochrane  and  Crawford  had  an 
■terview  with  him  in  Atlanta  for  the  purpose  of  trying  to 
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change  said  note  and  mortgage  and  substitute  said  Craw: 
with  Alfred  Iverson,  of  Columbus,  Georgia,  as  endo 
Solomon  refused  to  make  any  change  in  the  obligation  vi 
ever,  stating  that  he  did  not  believe  Crawford  and  Ive 
were  good.  He  did  not  recollect  the  precise  date  of  this, 
knew  that  it  was  about  the  time  of  said  sale  by  Locfaran 
Crawford.  Crawford  paid  Solomon  between  ^40  00 
$50  00  as  interest,  agreed  on  between  Solomon  and  L 
rane,  and  no  more  was  ever  paid.  Lochrane  agreed  to 
Solomon  two  and  a  half  per  cenvt,  per  month  on  said  loan, 
requestal  Solomon  to  release  him  and  take  Crawford  in 
stead  OS  to  said  interest  Solomon  refused,  saying  it  mad 
difierence  to  him  who  paid  it,  so  that  he  got  it.  Aftci 
fire,  when  Solomon  would  dun  Lochrane  on  the  notes,  L 
rane  would  say  that  he  should  have  foreclosed  the  morto 
and  Solomon  would  reply  that  he  had  no  notice  to  do  6( 

The  defendant  also  testified  in  his  own  behalf,  as 
lows :  He  borrowed  the  $1000  00,  and  gave  the  mort 
as  aforesaid ;  that  his  agreement  as  to  the  interest  was  to 
two  and  a  half  per  cent,  per  month  for  the  sixty  days,  yi 
was  deducted  out  of  the  face  of  the  note.  The  terms  o: 
sale  of  "  The  Empire  State  '^  office  to  Crawford  includci 
agreement  to  pay  said  note;  the  only  money  in  the  trade 
to  go  to  Solomon  for  said  note. 

When  Lochrane  went  to  Atlanta  and  met  Crawfor 
close  the  trade  and  have  the  mortgage  taken  up,  he  fi 
that  Crawford,  instead  of  having  the  money,  had  a  note, 
Alfred  Iverson's  endorsement.  Solomon  refused  to  ta 
and  cancel  the  mortgage.  Thereupon,  Crawford  stated 
he  would  have  the  money  in  a  short  time  from  the  sale 
slave  in  Talbotton,  and  Lochrane  consented  that  the  m 
should  stand  in  statu  quo,  and  give  Crawford  time  thi 
get  the  money.  Lochrane  had  no  interest  in  asking  i 
mon  to  let  Crawford  pay  the  per  cent,  in  Lochrane's  f 
and  made  no  such  request.  Crawford  bought  subject  h 
mortgage,  and  agreed  to  take  it  up,  and  he^  and  not  I 
rane,  arranged  with  Solomon.  But  Lochrane  being  pre 
did  not  object  to  such  indulgence  to  Crawford^  but  con» 
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it;  but  the  indulgence  was  to  be  only  for  the  short  time  for 
e  purpose  aforesaid.  After  wards,  Lochrane  found  out  that 
rawford  had  not  yet  paid  the  mortgage,  and  that  Solomon 
id  arranged  with  him  to  continue  the  mortgage  debt  at  said 
Kmtbly  per  cent.  This  arrangement  was  without  Lochrane's 
onsenty  for  Solomon  knew  that  Lochrane  wished  the  debt 
Aid.  Lochrane  then  went  to  Atlanta,  and  notified  Solomon 
hat  he  must  foreclose  the  mortgage,  that  he  would  not  cou- 
nt for  the  matter  to  stand  longer ;  this  notice,  as  he  recol- 
eeted,  was  given  time  enough  for  the  collection  before  the 
he. 

What  the  Conrt  charged  does  not  appear,  except  as  stated 
ill  the  motion  for  a  new  trial.  The  verdict  was  for  Solomon. 
Riereupon,  Lochrane  moved  for  a  new  trial  upon  the  grounds 
ditt  the  verdict  was  contrary  to  the  evidence,  and  that  the 
Conrt  erred  in  charging  the  jurj",  that  unless  they  believed, 
bun  the  evidence,  that  the  plaintiff  had  assented  to  the 
agreement  made  between  Lochrane  and  Crawford,  and  had 
agreed  to  substitute  Crawford  for  Lochrane,  as  his  payee, 
then  the  notice  given  by  I^ochrane  to  foreclose  his  mortgage 
availed  him  nothing,  and  the  jury  should  find  for  the  plain- 
tiff. The  Court  refused  a  new  trial,  and  this  is  assigned  as 
cnor. 

.  Cobb  &  Jackson,  R.  Clauk  and  R.  F.  Lyon,  for  plain- 
ia  error. 

W.  PoE  for  defendant  in  error. . 

BaowN,  C.  J. 

1.  The  charge  of  the  Court,  in  this  case,  confine<l  the  jury 

die  single  inquiry  whether  Crawford  was  substituted  for 

iiane  as  the  debtor  of  Solomon.     AVe  think  this  was 

f    There  was  positive  evidence  that  Solomon  agreed  to 

Grawford's  liability  as  collateral  security ;  and  it  was 

inltj  of  the  Court  to  have  permitted  the  jury  to  consider 

•vidence,  in  connection  with  the  evidence  in  reference 

sabstitation ;  and  to  inquire  whether  Solomon  so 

Vol.  XXXVIII— 19, 
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used  this  collateral  security  as  to  work  injury  to  LodinBe; 
and  if  so^  what  damage  resulted^  by  such  act  of  Solomoa^lo 
Lochrane. 

2.  In  23c2  Ga.  Reps.^  181,  it  is  ruled  that  theholderd 
collaterals  is  bound  to  due  diligence,  and  if  anything  if 
lost  by  the  want  of  it,  he  is  to  be  the  loser. 

In  4th  Ga.,  442,  and  18th  Ga.,  655,  this  Court  held,tlii 
collaterals  placed  in  the  hands  of  a  creditor  are  not  the  soli 
ject  of  garnishment.  Apply  these  rules  to  this  case,  an 
what  is  the  result?  If,  as  the  evidence  of  Crawford  shewa 
Solomon  accepted  his  liability  as  collateral,  for  the  payma 
of  Lochrane's  debt,  no  other  creditor  of  Lochrane  cool 
have  compelled  Crawford,  by  process  of  garnishment,  to  p 
the  debt  which  he  owed  to  Lochrane,  and  which  Solomc 
had  accepted  as  collateral,  to  any  other  creditor  of  Lochran 
till' Solomon  was  paid.  And  Solomon,  having  given  time 
Crawford,  in  consideration  of  two  and  a  half  per  ced.  p 
month,  and  Crawford  having  paid  him  a  valuable  considei 
tion  for  the  indulgence,  Lochrane  could  not  have  maintain 
an  action  against  Crawford  upon  the  liability  which  Solonx 
held  as  collateral,  during  the  period  for  which  Crawford  hi 
paid  Solomon  for  indulgence.  And  it  necessarily  follof 
under  the  ruling  of  this  Court,  in  the  case  cited  in  23rf  G 
that  Solomon,  who,  instead  of  exercising  due  diligence 
collect  the  money  out  of  Crawford,  gave  him  indulgence  I 
a  valuable  consideration,  is  liable,  if  loss  accrued  to  Loc 
rane  by  reason  of  such  indulgence.  We  are  aware  that  t 
evidence  is  in  conflict,  but  as  Crawford's  testimony  sustain 
this  view  of  the  case,  the  Court  should  not  have  withdrat 
from  the  jury  the  consideration  of  this  evidence,  and  oft 
question  as  to  the  damage  sustained  by  Locrane  on  accoB 
of  the  extension  of  time  of  payment  given  by  Solomon 
Crawford. 

If  the  mortgage  had  been  foreclosed  by  Solomon,  a 
levied  upon  the  printing  press  in  the  hands  of  Crawfo 
without  the  indulgence  for  which  Solomon  received  thcl 
and  a  half  per  cent,  per  month,  most  probably  the  moi 
would  have  been  made  out  of  the  press  before  it  was  c 
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somedbjfire;  and  the  Court  should  have  permitted  the  juiy 

i  to  consider  whether  Lochrane  sustained  damage  by  this  delay. 

It  is  insisted  in  argument,  that  the  verdict  should  not  be 

disturbed,  because  Lochrane  did  not  ask  the  Court  below  to 

I  give  this  view  in  charge  to  the  jury.     The  charge,  as  given, 

^  entirely  excluded  this  branch  of  the  case  from  the  considera- 

tioD  of  the  jury.    The  charge  was  plain  and  positive,  and 

Lochrane  might  well  suppose  the  Court  would  refuse  to  give 

in  charge  a  proposition  in  the  teeth  of  the  charge  already 

given.    If  the  charge,  when  applied  to  the  evidence  in  the 

cue,  was  erroneous,  as  we  hold  it  was,  the  fact  that  Lochrane 

did  not  ask  the  Court  to  give  a  charge  in  contradiction  of 

that  he  had  already  charged,  can  not  be  a  sufficient  reason 

thy  the  error  should  not  be  corrected. 

Judgment  reversed. 

McCay,  J.,  concurred,  but  wrote  out  no  opinion, 

Warner,  J.,  dissenting. 

From  the  facts  in  this  case,  as  exhibited  by  the  record, 
Lochrane  was  the  maker  of  the  note  sued  on,  the  principal 
dehtor  to  Solomon,  the  plaintiff,  and  not  a  surety.  It  was 
iidebt,  and  he  is  bound,  under  the  law,  to  pay  it,  unless  he 
B  discharged  from  such  payment  by  law.  On  what  ground 
docs  he  seek  to  be  discharged  from  the  payment  of  his  ovm 
idl  to  Solomon  ?  Simply  on  the  ground  that  he  had  bar- 
gtined  the  property  which  he  had  mortgaged  to  Solomon,  to 
•ware  the  payment  of  the  debt  to  Crawford,  and  had  given 
Crawford  time  to  raise  the  money  to  pay  off  the  mortgage 
debt  of  $1,000  00.  There  is  no  evidence  in  the  record  that 
Solomon  agreed  to  aiihstitute  Crawford  as  his  debtor,  for  the 
$1,000  00,  in  the  place  and  stead  of  Lochrane.  All  that  can 
begaid  is,  that  Crawford  paid  Solomon  two  and  a  half  per 
.  cent,  a  month  not  to  foreclose  his  mortgage  on  Ijoehrane^s 
f^perty^  in  payment  of  Lochrane's  debt.  But  it  is  said,  that 
ttis  payment  by  Crawford  to  Solomon  of  two  and  a  half  per 
*c*»t  a  month,  for  three  or  four  months,  not  to  foreclose  his 
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mortgage  on  Lochrane's  property,  in  payment  of  Locbruifi's 
debt,  was  ^  collateral.    Collateral  to  what  ?     There  is  no  evi- 
dence that  Solomon  agreed  to  accept  Crawford,  either  collat- 
erally or  otherwise,  as  paymaster  for  Lochrane's  debt  Upw 
what  legal  principle,  then,  can  Crawford,  or  Crawford's  act, 
be  said  to  be  a  collateral  undertaking  to  pay  Lochrane's  debt 
to  Solomon,  without  the  consent  of  Solomon?    Collateral 
security  in  contracts,  is  a  separate  obligation,  which  is  attached 
to  another  contract,  and  is  to  guarantee  its  performance.   By 
this  term,  is  also  meant  the  transfer  of  property,  or  of  other 
contracts,  to  insure  the  performance  of  a  principal  engage 
ment.     1st.  Bouvier's  Law  Dictionary,  275.     What  coUdixTd 
security  did  Solomon  take  from  Crawford,  to  secure  Loch- 
rane's  debt  ?     What  has  become  of  thai  collateral  security,  if 
any  such  ever  existed  ?     How,  or  in  what  manner,  has  the 
owner  of  that  collateral  security  been  injured  by  the  act  of 
Solomon  ?     The  simple  truth  is,  (taking  the  most  favorable 
view  of  this  case  for  the  defendant,)  that  Crawford  jmid  Sol- 
omon two  and  a  half  per  cent,  a  month  for  three  or  four 
months  not  to  foreclose  his  mortgage  on  Lochrane^s  propertjt 
and  thereby  collect  the  debt  that  Lochrane  owed  him.    Thd 
is  all  of  it;  there  is  no  surety ,  or  collateral,  or  collateral  9tfft 
rity  in  the  case,  who  has  been  injured.     The  assumed  cM^ 
eral  is  a  mere  man  of  straw.     In  my  judgment,  there  was  no 
error  in  the  Court  below  in  overruling  the  motion  for  a  new 
trial,  on  the  ground  that  the  verdict  was  contrary  to  the  evi- 
dence.    The  Court  was  not  requested,  in  writing,  to  charge 
the  jury  upon  any  part  of  the  evidence,  and  there  is  no  excep- 
tion taken,  that  the  charge  of  the  Judge  did<not  cover  w 
the  facts  proved.     The  charge  of  the  Court  excepted  to,  wtf 
not  error,  in  view  of  the  facts  contained  in  the  record.    TW 
defendant  was  the  principal  debtor,  and  not  a  surety,  or  cor 
lateral  surety,  and  has  lost  no  collateral  security.    The  lo* 
of  which  he  complains,  (the  destruction  of  the  printing-pre* 
by  fire,)  did  not  spring  out  of,  or  result  from,  any  agreemc*! 
made  between  Crawford  and  Solomon,  which  would  oper**^ 
as  a  legal  discharge  of  the  debt,  but  from  a  cause  entirelj 
independent  of  that  alleged  agreement.     From  the  fiictB  di* 
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dosed  by  the  record,  and  mj  understanding  of  the  law  appli- 
oble  thereto,  I  am  of  the  opinion  the  judgment  of  the  Court 
telow  should  be  affirmed. 


Javes  Martin  d  cd.y  plaintiffs  in  error,  vs.  The  State  of 

Georgia,  defendant  in  error. 

The  bill  of  exceptions  in  this  case  was  a  general  one,  that  the  jury  found 

contrarj  to  law  and  evidence: 
Eddj  That  there  was  not  sufficient  legal  evidence  to  sustain  the  verdict. 

Burglary.  Motion  for  new  trial.  Decided  by  Judge  WOR- 
EiLL.    Muscogee  Superior  Court     May  Term,  1868. 

James  Martin  and  Paul  Key,  two  negroes,  were  indicted 
for  breaking  and  entering  the  store-house  of  James  Bradford, 
in  March,  186^,  in  the  night  time,  with  intent  to  steal  there- 
fiom,  etc.  They  were  tried  and  found  guilty,  with  a  recom- 
mendation, by  the  jury,  that  they  be  imprisoned  in  the  pen- 
itentiary for  life.  Their  attorney  moved  for  a  new  trial, 
tipon  the  ground  that  said  verdict  was  contrary  to  law,  and 
not  warranted  by  the  testimony.  The  motion  was  overruled, 
ind  the  prisoners  were  sentenced  to  hard  labor  in  the  peni- 
tentiary for  and  during  their  natural  lives.  Thereupon,  a 
vrit  of  error  was  sued  out,  upon  the  ground  that  the  Court 
erred  in  refusing  a  new  trial. 

The  evidence  showed  that  the  store-house  was  broken,  as 
<karged.  The  hinges  of  the  window  were  broken  off  with 
ttaze.  The  money-drawer,  containing  three  dollars  and  a 
"kilf,  was  moved  from  its  place. 

^  The  question  was,  who  did  this  wrong  ?  The  evidence  to 
I'^ikir  that  the  defendants  were  the  perpetrators  was  as  fol- 
flvM;  The  owner  of  the  store-house  testified,  that  he  saw 
at  his  store-house,  just  before  he  closed  it,  on  the 
of  the  burglary.  Americus  McDonald,  a  negro,  tee- 
that  be  found  out  next  morning  that  said  burglary  had 
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been  committed  ;  that  between  eight  and  nine  o'clock,  (m  the 
night  of  the  breaking,  lie  passed  by  the  store-house,  and  saw 
Martin  and  a  white  boy  sitting  on  a  beneh^  in  front  of  it 
The  owner  was  counting  his  money.  The  witness  asked 
Martin  what  he  was  doing  there  at  that  time  of  the  night 
About  an  iiour  later,  witness  passed  them  again,  and  saw  the 
white  boy  on  said  bench,  and,  as  he  passed  the  gate,  he  looked 
in  at  a  hole  and  saw  Martin  in  the  back  yard  of  the  sioifr* 
house. 

Fanny  Bell,  a  negro,  testified,  that  at  the  time  of  the  bu^ 
glary  she  liv.ed  on  an  alley  back  of  "The  Muscogee  Home;* 
that  about  half  after  twelve  o'olock  that  nighty  she  saw  Ma^ 
tin  at  said  store-house;  that  about  fifleen  minutes  before  that, 
Paul  Key  and  Martin  came  to  her  house,  and  told  a  negro, 
named  Sarah,  not  to  go  into  the  street  that  night,  because  the 
Marshal  was  waiting  for  her;  that  in  a  little  while  she,  wit- 
ness, went  out  into  the  street  to  look  for  i\\Q  Marshal,  and 
saw  no  one. 

Robert  Wood  testifie<l,  that  about  midnight,  on  said  night, 
be  went  to  the  house  of  Jim  McHenry,  because  of  a  family 
quarrel  there,  and  there  saw  Martin ;  that  he  went  to  the 
corner  of  "  The  Muscogee  Home,"  and  there  saw  Paul  Key; 
that  about  two  o'clbck,  he  came  to  Gunby's  old  corner,  (the 
moon  was  shining  brightly,)  looked  towards  Tim  Marklmm's, 
and  saw  some  one  sitting  on  the  platform  in  front  of  the 
store;  that  he  walked  down,  and  when  opposite  to  him,  rose 
up  and  gave  a  signal ;  that,  at  that  moment,  he  looked  to- 
wards the  said  store-house,  and  saw  a  man  coming  from  the 
corner, running;  the  man  moved  rather  in  a  circle,  and  >vcDt 
to  the  door  of  "  The  Muscogee  Honne ;"  witness  went  to 
him;  he  had  his  hat  down  over  his  face ;  witness  said,  "  JiiBj 
what  are  you  doing  here  ?"  He  said  he  "  was  waiting  for  a 
gal."  All  the  while  witness  was  looking  towards  said  store- 
house, and  saw  some  one  leave  said  bench  or  watermelon 
stand,  and  go  across  the  street;  witness  headed  him  off;  it 
was  Paul  Key ;  shortly  afterwards  witness  noticed  that  said 
window  was  open  ;  went  to  the  window,  put  his  hand  in  at 
it^  and  found  a  money-drawer ;  it  occurred  to  him  that  Mar- 
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id  Key  were  the  guilty  parties;  witness  started  imme- 
r,  and  as  he  did,  Martin  left  "The  Muscogee  Home," 
eylefl  the  corner  at  Dr.  Grimes's ;  lie  started  afler  them; 
ao,  and  got  together  at  Gunby's  corner ;  he  pursued 
into  an  alley  and  lost  them ;  about  an  hour  later  he 
d  Martin,  and  about  two  hours  later,  he  arrested  Key ; 
mined  them  carefully,  and  found  in  Martin's  pocket  a 
laded  knife  open ;  he  found  nothing  on  Key. 
testimony  for  the  defence  was  as  follows :  Said  Mar- 
aitted  being  at  McHenry's,  and  seeing  Wood  at  "  The 
gee  Home,"  and  saying  to  him  that  he  was  "  waiting 
;al ;"  he  said  he  did  not  see  Key  break  into  the  store- 
Key  testified  that  he  knew  nothing  of  Martin's  break- 
to  said  store-house,  and  knew  that  Martin  did  not 
into  it. 

phine  Harris,  a  negress,  testified  that  she  was  the  girl 
om  Martin  was  waiting,  that  she  came  with  him  to 
Muscogee  Home,"  and  went  up  stairs  to  see  a  man. 


ISEY  &  Ramsey,  (by  Jas.  Russel,)  for  plaintiff  in 

.  Thornton,  Solicitor  General,  for  the  State. 

'WN,  C.  J. 

ing  ourselves  in  the  position  of  jurors  trying  this  case, 
plying  the  known  rules  of  law  to  the  evidence  given 
he  trial,  we  are  not  satisfied  that  the  guilt  of  the  de- 
\&  has  been  legally  established.  The  rule  of  law,  as 
lerstand  it,  is,  that  the  facts  established  by  the  evidence 
lot  only  be  consistent  with  the  hypothesis  of  the  de- 
t's  guilt,  but  must  exclude  every  other  reasonable 
lesis.  In  a  case  involving  life,  or  penitentiary  impris- 
it  for  life,  this  rule  should  not  be  relaxed. 
>ly  the  legal  rule  to  the  case  of  Paul  Key,  and  we  are 
tss  to  see  how  this  verdict  could  stand  for  a  moment, 
lifficult  to  reconcile  the  evidence  as  to  this  defendant 


296         SUPREME  COURT  OF  GEORGIA. 

Martin  et  oZ.,  vs.  The  State  of  Georg^ia. 

with  the  hypothesis  of  guilt,  while  there  may  be  many  otlNrj 
reasonable  hypotheses  not  exeladcd  by  it.  ' 

The  proof  against  Martin  is  consistent  with  the  bypoCheril^ 
of  his  guilt,  but  not  inconsistent  with  other  reasonable  faf^ ' 
potheses.     Pie  was  seen  more  than  once  that  night  at  tbe 
house  where  the  burglary  was  committed  by  seme  one,  8iift^ 
was  in  the  back  lot  of  the  store,  if  tbe  witness  is  not  mis^i 
taken.     This  raises  a  strong   presumption   of  guilt,  idNi" 
taken  in  connection  with  the  fact  that  he  ran  when  pnrsned-l 
by  the  policeman.     But  to  rebut  this  presumption,  we  haift:; 
his  statement  made  at  the  moment,  without  time  for  raedita-' 
tion,  that  he  was  there  waiting,  as  he  said,  for  a  "gal."    It 
is  in  proof  that  the  "  Muscogee  Home,'*  a  honse  where yoaoj=. 
men  slept,  was  near  by,  and  Josephine  Harris  swears  tbatBbt-< 
was  the  girl  Martin  was  waiting  for,  and  that  she  went  with 
him  to  the  "Muscogee  Home,''  and  went  up  stairs  to  see  I* 
man.     He  may  have  been  engaged  to  carry  her  and  otheni^ 
to  that  house  for  the  same  purpose,  and  this  may  have  beoi ' 
the  reason  why  he  pulled  his  hat  over  his  face,  and  did  not^ 
wish  to  be  seen  and  recognized  by  the  policeman,  and  the 
reason  why  he  ran  when  pursued.     Such  a  hypothesis  is  not 
an  unreasonable  one,  when  taken  in  connection  with  the 
further  fact  that  no  money  was  found  upon  his  person  when 
he  was  arrested.     Again,  the  policeman  swears  that  he  put  ; 
his  hand  into  the  window  of  the  store-room,  and  felt  the 
money  drawer,  and  that  the  pursuit  commenced  immediately 
afterwards.     He  does  not  pretend  that  he  removed  the  drawer 
out  of  the  house,  while  the  owner  swears  he  found  it  in  tbe 
yard  next  morning.     From  this,  it  appears  that  some  oM 
besides  Martin  handled  the  drawer  that  night. 

It  was  a  very  public  place  in  the  city  of  Columbus;  and 
the  proof  shows  that  there  were  a  number  of  persons  abort 
the  store-house,  and  the  "Muscogee  Home,"  and  McHenry^ 
house  near  by,  where  there  was  a  family  difficulty  to  settle, 
which  required  the  aid  of  a  policeman  after  midnight. 

Looking  through  this  evidence,  who  can  say  that  his  mind 
is  satisfied  beyond  a  reasonable  doubt,  that  Martin  and  TSjej 
committed  the  burglary  ?  May  it  not  have  been  done  by  otluf 
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ns  aboat  the  premises  the  same  night  ?  We  are  not  sat- 
[  that  it  was  not.  The  evidence  was  not  sufBcient  to 
r  the  mind  to  a  ready  conchision  of  the  gilt  of  the  defend- 

''e  think  the  following  evidence  of  Mr.  Wood,  the  police- 
,  was  illegal,  and  should  not  have  gone  to  the  jury :  He 
ne  went  to  the  store-window,  and  put  his  hand  in  the 
low,  and  found  the  money-drawer.  It  occurred  to  wit' 
in  a  moment  that  Jim  Martin  and  Paul  Key  were  the 
^parties;  started  immediately,  etc.  This  statement  was 
jlated  to  have  an  undue  weight  with  the  jury,  when  it 
a  mere  conjecture  of  the  witness,  growing  out  of  the 
that  he  had  seen  them  hoth  near  the  store.  If  he  had 
peoed  to  have  seen  two  others  of  the  numerous  persons 
•  were  about  the  store-house  that  night,  most  probably  it 
Id  have  occurred  to  him  that  they  were  the  guilty  parties. 
should  have  stated  the  facia,  and  this  conjecture  should 
B  been  withheld.  Upon  the  whole,  we  are  satisfied  that 
w  trial  should  have  been  grante<l. 
adgment  reversed. 


nEL  Harris,  plaintiff  in  error,  vs.  J.  B.  Breed  &  Co., 

defendants  in  error. 


the  Court  below  ordered  a  garnishee  to  perfect  an  answer  to 
Ueh  exceptions  had  been  filed,  and  the  garnishee  neglected  to  answer 
Mil  the  garnishment  was  called,  on  the  motion  docket,  at  the  next 
m  after  the  order  had  been  passed,  and  even  then,  though  present  in 
^vt,  insisted  on  leave  to  answer  at  an  adjourned  term,  which  the 
Mrthad  determined  to  hold,  and  the  Court  permitted  the  plaintiff  to 
iir  »  judgment  against  the  garnishee  : 

i^lAat  this  Court  will  not  control  the  discretion  of  the  Judge  below, 
^Ifciag,  at  the  adjourned  term,  to  set  aside  the  judgment,  and  per- 
bttegBmiahee  to  answer. 

IliaUiment.  Motion  to  set  aside  judgment.  Decided 
||{MrWoBBiLU    Muscogee  Superior  Court.     February^ 
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J.  B.  Breed  &  Co.  sued  Ritter  &  Porter,  and  pendadt 
had  summons  of  garnishment  served  on  Daniel  Hani^ 
the  16th  of  February,  1867.     He  answered  at  the  first 
but  the  Court,  for  some  cause  not  stated,  required  him 
answer  over.     On  the  22d  of  November,  1867,  having 
judgment  against  Ritter  &  Porter,  and  Harris  liaving 
to  answer  over,  they  entered  up  judgment  against 
The  Court  adjourned  over  from  the  22d  of  November,  1 
till  February,  1868. 

On  the  21st  of  February,  1868,  Harris  moved  to  set 
the  judgment  against  himself,  in  order  to  allow  him 
answer  said  summons.  The  reasons  urged  by  him  in 
port  of  his  motion  were  these:  He  was  instructed  bj 
counsel,  when  he  appeared  to  file  his  answer  thereto,  at 
opening  of  the  session  of  said  November  term,  to  appear 
some  other  day,  before  the  final  adjournment  of  the  Court 
that  term,  and  file  it,  as  it  \you1d  do  as  well  on  any 
day  during  the  term.  As  there  was  much  business  ia 
Court,  he  was  advised  that  it  would  not  adjourn  in  at  I 
week  later  than  it  did,  and  that,  at  divers  other  timea^ 
attended  the  Court  during  said  November  session,  for 
purpose  of  answering  said  summons,  but,  at  all  such  ti 
finding  his  counsel  engaged  and  the  Court  occupied 
other  business,  he  could  not  do  so.  He  was  always  ready 
answer  in  terms  of  the  law.  The  Court  adjourned  in  No 
ber  until  February,  1868,  unexpectedly  to  both  himself 
his  counsel,  and  because  of  this  adjournment,  he  failed 
make  said  answer.  The  cause  on  the  motion  docket  was  nrf 
called  till  a  few  minutes  before  said  adjournment,  and  neither 
he  nor  his  counsel  had  been  forewarned  of  said  adjournment 
They  were  taken  by  surprise,  and  objected,  at  the  time,  to  t 
judgment  being  entered  against  Harris,  insisting  to  be  allowed 
to  make  said  answer  during  the  term  at  said  February  ses- 
sion in  1868,  which  objection  the  Court  then  overruled,  and 
allowed  the  judgment  entered. 

The  statements  seem  to  have  been  admitted,  but  the  Coait 
refused  to  set  aside  the  judgment,  and  this  is  assigned  m 
error. 
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R.  RussELii^  Thornton,  for  plaintiff  in  error,  cited 
Go.  R,  650;  Code,  sees.  3228,  3485;  15  Ga.  R.,  186;  30 
£,  923.     Drake  on  Attachments,  658. 

T.  Downing,  (represented  by  Geo.  S.  Thomas,)  cited 
^'9  Code,  sees.  3228,  3485,  3530,  and  Drake  on  Attach- 
kte,658,  E. 

IIcCay,  J. 

^ilst  it  is,  as  a  general  rule,  true,  that  during  the  term, 
jodgments  of  a  Court  ''are  in  its  own  breast,'^  and 
ff  for  good  reasons,  be  vacated  ;  yet,  it  must  be  a  strong 
I  to  induce  this  Court  to  interfere  with  that  discretion 
i  mast  necessarily  be  lodged  with  the  Judge  in  such  mat- 
.  This  is  only  a  Court  for  the  correction  of  errors  in 
f,  and  there  must  be  an  abuse  of  the  discretion  of  the 
rt  below  to  make  his  action  error  of  law.  This  party 
his  day  in  Court  fairly.  If  he  neglected  his  duty ;  if 
ailed,  without  good  reason,  to  answer  by  the  time  of  the 
iDg  of  the  case,  he  was  in  laches.  Had  lie,  even  then,  pro- 
ed  to  answer,  the  Court  probably  would  have  heard  him ; 
as  be,  instead  of  answering,  set  up  a  right  to  answer  at 
adjourned  term,  and  the  Judge  has  seen  fit  not  to  come 
his  aid,  and  undo  its  proceedings  for  his  accommodation, 
i  as  in  that  we  do  not  think  the  Court  has  abused  its  dis- 
^,  we  affirm  its  judgment. 
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Moses  Brian,  executor,  etal,  plaintiffs  in  error,  vs.  Ma 

B.  Banks,  defendant  in  error. 

The  Act  of  the  Legislature  of  1861,  and  the  Ordinance  of  the  Com 
of  18C5,  suspending  the  running  of  the  Statute  of  Limitations 
State,  are  recognized,  and  made  valid  by  the  express  pro?i^oiu 
"Constitution  of  1868. 

1.  An  indorsement  of  a  promissory  note  past  due,  for  a  valaaU 
eidcration,  is  a  new  contract,  and  the  Statute  of  Limitations  be 
run  in  favor  of  the  indorser  only  from  the  date  of  the  indor» 
Browx,  C.  J. 

2.  The  Statute  of  Limitations  was  legally  suspended  for  one  year 
Act  of  December,  1860.     Brown,  C.  J. 

3.  The  Ordinance  of  the  Convention,  passed  Ist  November,  18i 
daring  the  Statute  of  Limitations,  in  all  cases,  civil  and  crimina 
and  to  have  been  suspended  from  the  19th  of  January,  1861,  and 
shall  so  continue  until  civil  government  is  fully  restored,  or  ai 
Legislature  shall  otherwise  direct,  has  been  legalized  by  the  ne' 
etitution,  and  the  Ordinance  of  the  Convention  of  1868,  so  fi 
does  not  divest  vested  rights.  This  made  it  valid,  so  far  as 
prospective,  but  whether  it  could  restore  to  plaintiff  a  right  of 
lost  by  the  running  of  the  statute  for  the  full  period  prescribed 
before  it  passed,  quere.    Brown,  C.  J. 

Complaint.      Statute  of  Limitations.     Decided  by 
HuTCHiNS.     Hall  Superior  Court.     September  Term, 

This  was  complaint  in  favor  of  Martha  B.  BaokSi  a 
Moses  Brian,  as  executor  of  N.  K.  Wright,  decease 
Abrani  Atkins,  as  endorser  on  two  promissory  notes,  p 
to  Atkins  or  bearer,  one  dated  the  29th  of  July,  185 
the  other  dated  the  20th  of  October,  1857,  each  due  oi 
after  its  date,  and  each  indorsed  by  Atkins  on  the  2i 
January,  1859,  and  the  11th  of  July,  1860,  respective! 

The  executor  plead  that  no  notice  of  the  debt  had 
given  to  him,  pkne  admintstravtt  prcier,  and  the  stal 
limitations.    The#ndorscr  plead  non  assumpsit,  paymei 
the  statute  of  limitations,  and  that,  by  indulgence 
maker,  by  the  holder,  he  was  discharged. 

Whether  any  evidence  was  introduced,  does  not  f 
The  defendant's  attorney  confessed  a  judgment  for  t1 
amount  of  the  notes.     It  is  stated  that  upon  the  hearu 
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ige  ruled  that  the  statute  of  limitations  was  suspended 
m  the  14th  of  December,  1861,  until  the  1st  of  June, 
65,  and  that  time  was  not  to  be  computed  against  the 
Vntiff,  and  that  the  Act  of  the  14th  of  December,  1861,  to 
bpend  the  statute  of  limitations,  was  of  force  till  tlie  end 
*  the  war. 

Jhis  decision  is  assigneil  as  error.  (Tliis  cause  was  held 
jl  because  the  same  was  under  the  military  order.) 

,E  M.  Johnson,  J.  M.  Dorsey,  for  plaintiffs  in  error. 

John  Gray,  (represented  by  L.  E.  Bleckley,)  for  dcfend- 
■  in  error. 

^ARNER,  J. 

error  assigned  to  the  judgment  of  the  Court  below  in 

*j  is  the  ruling  and  deciding  that  the  statute  of  limi- 

in   this   State  did   not  run   against  tlio   plaintiff's 

ids  during  the  war,  and  that  his  right  of  action  thereon 

not  barred.     The  plaintiff's  action  was  instituted  on  the 

February,  1866,  to  recover  the  amount  due  on  two 

Lissory  notes  against  the  maker  and    indorscr,  one  of 

lidi  was  dated  20th  October,  1857,  due  one  day  after  date, 

endorsed  on  the  11th  July,  1860.     The  other  note  was 

29th  July,  1858,  due  one  day  after  date,  and  indorsed 

l.lbe  26th  January,  1859.     The  defendants  plead  the  statute 

fflimitations  in  bar  of  the  plaintiff's  right  to  recover.     The 

iment  for  the  plaintiff  in  error  is,  that  the  statute  having 

lenced  to  run,  it  was  not  suspended  by  the  Act  of  1861, 

that  Act  was  passal  by  an  iUeffal  Legislature.     This 

lent,  if  true^  proves  too  much  for  the  defendants  in  the 

below,  now  plaintiff  in  error  here.     If  there  were  no 

kgidalures  during  the  war,  then  there  were  no  legal 

in  which  the  plaintiff  below  could  have  sued  upon 

It  is  the  Judgment  of  a  majority  of  this  Court, 

linnnmnrh  as  the  Statute  of  1860  suspended  the  running 

Blatuto  of  limitations  for  one  year,  and  the  Act  of 

Hipended  the  running  of  the  statute  during  the  war, 
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and  the  ordinance  of  the  Convention,  on  the  first 
November,  1865,  having  declared  the  statute  of  limil 
to  be,  and  to  have  been,  suspended,  from  the  19th  of  Jai 
1861,  and  that,  inasmuch  as  the  3d  paragraph  of  the  11 
article  of  the  Constitution  of  1868  declares  of  force  '•( 
Acts  passed  by  any  legislative  body  sitting  in  this  State 
such,   since   the   19th   day   of  January,   1861,"  (indi 
Irwin's  Code),  and  that  inasmuch  as  the  5th  paragn]di 
the  11th  article  of  the  Constitution  of  1868  declares 
"all    rights,  privileges,  and  immunities,  which  may 
vested  in,    or  accrued  to,  any  person   or   persons,  or 
poration,  in  his,  her,  or  their  own  right,  or  in  any  fidi 
capacity,  under  any  Act  of  any  leffislative  body,  sitting 
this  State  as  such,  since  the  19th  day  of  January,  II 
shall  be  held  inviolate  by  all  the  courts  of  this  State, 
attacked  for  fraud,  or  unless  otherwise  declared  invalid] 
this  Constitution;"  that  the  plaintiff's  right  to  recover 
the  notes  sued   on  is  not  barred  by  the  statute  of  lii 
tions ;  that  the  Act  of  1861,  as  well  as  the  Ordinanc 
1865,  suspending  the  running  of  the  statute,  are  recogDb 
and  made  valid  by  the  exjrress  provisions  of  theConstil 
of  1868;  that  "all  rights,  privileges, and  immunities, wl 
may  have  vested  in,  or  acci^ed  to  any  person,  in  his,  hcfj' 
their  own  right,"  as  specified  in  the  5th  paragraph  of 
11th  article  of  the  Constitution  of  1868,  includes  the 
of  the  plaintiff  as  well  as  the  rights  of  the  defendatdt 
ever  the  same  may  be,  and  not  the  rights  of  the  def 
exclusively. 

Whatever  may  be  said  in  regard  to  a.  prescriptive  ri^' 
either  real  or  personal  property,  under  the  provisions  of 
Code,  having  become  vested  by  lapse  of  time,  as  prescril 
thereby,  under  the  10th  paragraph  of  the  11th  article  of 
Constitution  of  1868;  still,  there  can  be  no  vested  right; 
the  remedy  under  the  statute  of  limitations.     If  a  pi 
tive  right  to  property  had  commenced  running,  in  favor ' 
the  possessor,  prior  to  the  war,  whether  it  continued  to 
during  the  war,  would  depend,  it  would  seem,  upon  whetM 
during  that  time,  there  was  any  disability  to  sue  in  the  coMrN 
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lowevcr,  that  question  is  not  now  before  us,  and  we  will  not 

Bkqss  it. 

»  Let  the  judgment  of  the  Court  below  be  affirmed. 

I 
Brown,  C.  J,,  concurred  in  the  judgment  as  follows: 

1.  An  indorsement  of  a  promissory  note,  past  due,  for  a 

ioable  consideration,  is  a  new  contract,  and  the  statute  of 

litations  begins  to  run  in  favor  of  the  indorser  only  from 
date  of  the  indorsement. 
^  2.  The  Statute  of  Limitations  was  legally  suspended  for  one 
•,  by  the  Act  of  December,  1860. 

3.  The  onlinance  of  the  Convention,  passed  1st  November, 
i,  declaring  the  statute  of  limitations,  in  all  cases,  civil 
criminal,  to  be,  and  to  have  been,  suspended,  from  19th 
luary,  1861,  and  that  it  shall  so  continue  until  civil  gov- 
lent  is  fully  restored,  or  until  the  Legislature  shall  other- 
direct,  has  been  legalized  by  the  new  Constitution  and 
Inance  of  the  Convention  of  1868,  so  far  as  it  does  not 

ivcFt  vested  rights.    This  made  it  valid,  so  far  as  it  was 
ipective,  but  whether  it  could  restore  to  plaintiff  a  right 

action  lost  by  the  running  of  the  statute  for  t\\Q  full  period 
Tibed  by  law,  before  its  passage,  queref 

A*  In  this  case,  ailer  deducting  the  year,  during  which  it 

sospcnded,  the  statute  had  not  fully  run  in  favor  of  the 

ffser,  who  is  the  party  litigant,  at  the  date  of  the  Ordi- 

of  1865,  by  which  it  was  suspended  for  the  future,  as 

►ve  specifietl.     For  these  reasons,  I  concur  in  the  judg- 

itproDoanced  by  a  majority  of  the  Court,  while  I  do  not 

it  to  all  the  propositions  announced  by  them  in  the  decis- 
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Samuel  C.   Campbell,  plaintiff  in   error,   t?«.  Cyxti 

Miller,  et  aL,  defendant  in  error. 

1.  A  trustee  in  possession  of  trust  property  is  only  bound,  under 
Code,  for  ordinary  diligence  in  its  preservation  and  protection. 

2.  And  a  trustee  in  possession  of  promissory  notes  as  trust,  prop 
may  reecive  payment  of  said  notes  in  such  currency  as  a  prudent  n 
under  the  like  circumstances,  would  receive  in  payment  of  debts 
him  individually. 

3.  A  trustee  who,  during  the  war,  in  good  faith,  received  Confedc 
treasury  notes,  in  payment  of  promissory  notes  held  by  him  intr 
acted  under  color  of  law,  and  is  protected  by  the  Act  of  1866 
the  Ordinances  of  the  Conventions  of  1865  and  1868. 

4.  If  the  trustee  received  Confederate  currency  before  the  adoptioi 
the  Code,  and  after  its  adoption  invested  it  in  securities  not  author 
by  law,  and  without  an  order  of  Court,  did  so  at  his  own  risk,  so 
liable  for  the  value  of  such  currency  at  the  time  when  it  is  said  to  I 
been  re-invested. 

6.  If  the  trustee  changes  the  investment,  with  the  consent  of  the  tt 
que  trusty  who  is  of  legal  age,  he  is  not  liable  for  any  loss  growing 
of  such  new  investment. 

6.  It  was  competent  to  show  that  the  investment,  or  changes  of  ioi 
ment,  were  prudent. 

7.  When  the  Court  is  requested  to  charge  the  jury  in  writing,  he  shi 
read  his  chargo,  and  make  no  verbal  additions  or  explanations. 

5.  A  written  request  to  charge  the  jury  must  be  applicable  to  thel 
and  the  law,  or  the  Court  need  not  notice  it.  The  Court  may,  i 
please,  charge  the  jury  by  verbally  modifying  it,  provided  his  chi 
as  given,  is  the  law. 

« 

Equity.  Trustees.  Tried  before  Judge  Green.  He 
Superior  Court.     October  Term,  1868. 

In  September,  1860,  Jacob  Miller  and  Cyntbia  Wii 
were  about  to  intermarry,  and  ent<jred  into  a  written  conti 
whereby  it  was  agreed  that  $2,000  00  out  of  her  prope 
to  be  in  promissory  notes,  should  remain  her  sole  and  « 
rate  property,  not  in  law  or  equity  subject  to  the  pay  men 
any  debt  of  Miller,  or  in  any  way  subject  to  his  conti 
and  that  at  her  death  the  same  should  be  equally  divi 
between  her  children  therein  named.  The  deed  eonve 
said  $2,000  00  to  said  Samuel  C.  Campbell,  with  power 
direction  to  him  to  '^  possess  himself  of,  and  oontrol,  i 
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[iBoaot,  in  oonformity  to  said  provisions,  limitations   and 
lidons/'  and  Campbell  so  accepted  the  trust.     Certain 
[lotes  were  delivered   to   him  as  trustee.     Because  of  the 
[llkged  mismanagement  and  conversion  of  the  trust  fund, 
Miller,  by  her  next  friend  and  her  children,  filed  a  bill 
Campbell,  she  praying  that  he  pay  her  the  interest 
to  her,  and  they  praying  that  he  be  held  liable  for  said 
that  he  be  removed,  and  a  new  trustee  be  appointed, 

Answer  was  waived  and  need  not  be  reported,  further 
to  say  generally,  that  he  stated  his  management  of  the 
i;  that  part  of  it  went  into  Confederate  currency  and 
into  tobacco,  by  consent  of  Mrs.  Miller,  (all  of  which 
appear  in  the  testimony),  and  contended  that,  under  the 
istances,  he  was  not  liable  to  pay  anything. 
Upon  the  trial,  the  complainants'  solicitors  read  in  evi- 
said  deed,  and  the  testimony  of  Mrs.  Miller  and  one  of 
daaghters.  The  daughter  testified  that  she  heard  a  conver- 
between  Mrs.  Miller  and  Campbell,  in  which  he  said 
krthat  he  thought  the  money  had  better  be  invested  in 
►,  to  which  she  replied :  "  do  the  best  you  can  with 
that  he  told  her  that  tobacco  would  be  worth  four  dol- 
per  pound,  in  gold,  at  the  end  of  the  war,  and  asked 
Miller  if  she  would  take  the  lawful  interest  for  her 
r,  and  she  told  him  to  do  what  was  right ;  that  Camp- 
had  a  box  or  two  of  tobacco  on  hand  at  the  end  of  the 
;  that  she  saw  Mrs.  Miller  pay  Campbell  her  taxes,  and 
for  her  tax  receipt;  he  said  it  was  misplaced,  but  he 
hand  it  to  her;  at  another  time  he  said  he  had  for- 
te give  in  her  tax,  and  several  times  since,  he  said  he 
mtended  to  give  it  in  during  the  war. 
Mrs.  Miller  testified,  that  Campbell,  as  her  trustee,  received 
promissory  notes,  amounting  to  two  thousand  dollars, 
on  D.  M.  Wilson,  with  Benj.  Barfield  and  Daniel  Ruff 
■ecority,  which  notes  were  given  for  land  in  1860 ;  Camp- 
told  her  be  bad  collected  one  of  them,  (it  was  done  with- 
h«  consent ;)  that  he  asked  her  what  to  do  with  it,  and  she 
it  was  best  ta  invest  it  in  tobacco;  she  then  told  him  to 
Vol.  xyxvhj— J?ft 
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do  the  best  he  could  with  it;  he  said  tobacco  would  be  wortkj 
five  dollars  per  pound  at  the  end  of  the  war;  he  asked  if^ 
she  would  take  lawful  interest  on  the  money^  to  which  Alt 
replied,  "do  what  is  right  with  it;"  that  there  was  due htf 
about  $725  00  interest,  she  having  received  $210,  in  1861-^-. 
from  D.  M.  Wilson  in  1861,  and  from  W,  H.  Farmer,  tb^ 
interest  due  in  1861  and  1862. 

Upon  cross-examination,  she  stated  that  he  had  no  Conftd-^ 
erate  money  belonging  to  her,  so  far  as  she  knew,  nor  did  shr 
ask  him  to  invest  any  for  her,  nor  had  she  ever  received  iBf  1 
tobacco  from  him ;  that  aft^r  the  war,  she  asked  Campbell: 
about  her  business,  and  he  then  said,  there  was  a  box  ortvi 
of  her  tobacco ;  she  rejoined  that  he  had  sold  the  tobafiO%i 
and  he  said  he  could  produce  the  same  brand;  she  neithtf 
agreed  nor  refused  to  receive  said  tol)acco.  She  admitted tluC 
Duprce's  notes  should  be  substituted  for  some  of  those  hdi 
by  Campbell  for  her. 

The  complainants  having  closed,  Campbell  then  testified! 
in  his  own  behalf,  in  substance  as  follows:     About  tlielMH 
of  1860,  as  such  trustee,  he  received  one  note  on  W.  Bl 
Farmer,  and  another  on  D.  M.  Wilson,  each  for  $1000  Oflt^ 
Farmer's  note  was  secured  by  mortgage  on  land,  and  the  on 
on  Wilson  had  for  security  Benjamin  Barfield,  whoissdffi 
solvent.     He  kept  the  notes  about  two  years,  the  makeil? 
meanwhile  paying  Mrs.  Miller  the  accruing  interest.    Thei^ 
Chas.  L.  Dupree  purchased  said  land  from  Fanner  and  tht? 
vendee  of  Wilson,  and  agreed  to  take  up  said  two  noten^ 
Dupree  paid  Campbell  the  Wilson  note  in  Confederate  car* = 
rency,  about  the  eiid  of  1862,  which  currency  had  nottbcB 
depreciated  much,  if  any.     In  order  to  preserve  the  fund,  hl- 
invested  it  in  tobacco,  at  $1  55  {>er  pound,  and  took  Dupree^: 
note  for  the  Farmer  note,  Dupree  being  then  solvent.    Aftei^ 
wards  this  Dupree  note  was  renewed.     In  1864,  CampbeD 
borrow^  from  Dupree  $1000  00,  and  gave  him  his  notefofN 
the  same.     In  January,  1865,  Campbell  gave  up  to  Dapi* 
the  note  he  had  made  in  1862,  in  exchange  for  his  own  do^'-, 
given  in  1864,  Dupree  paying  the  difference,  (what  araoanl^^ 
is  not  shewn.)     The  tobacco  was  stored.    In  the  fall  of  186^  ] 
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oboiesof  said  tobacco  were  lost  or  stolen,  and  L.  T.  Doyal, 
tstorer,  paid  him  $1000  00  in  Confederate  currency  there- 
•.  Then,  it  took  fifty  dollars  in  that  currency  to  buy  one 
50H.  This  $1000  00,  in  Confederate  currency,  Campbell 
OQ  haod,  and  it  is  worthless.  He  never  appropriated  a 
!trof  the  trust  fund  to  his  own  use,  and  managed  the 
e  as  well  as  he  did  his  own  property.  About  July,  1864, 
ipbell  bought  a  wagon  and  five  mules  for  $3000  00,  and 
» for  $1000  00  of  this  money,  which  he  borrowed  of 
m,  he  gave  his  said  note.  The  wagon  and  team  was 
I  $500  00  or  $600  00.  Campbell  offered  to  pay  Du- 
liis  note>  and  Dupree  insisted  on  paying  his  note  at  the 
time,  and  the  exchange  of  notes  was  made  to  save  the 
le  of  counting  the  money.  Farmer  is  insolvent. 
ARLES  L.  Dupree  stated  his  transactions  with  Camp- 
ibstantially  &s  Campbell  had  stated  them.  He  stated 
is  note  was  given  to  Campbell  on  the  28th  of  Decem- 
862,  and  then  he  paid  him  said  Confederate  currency ; 
le  then  owned  ninety  slaves,  besides  lands,  etc.,  and 
n  and  Farmer  were  good,  each  owning  lands,  slaves,  etc. 
r.  Doyal  confirmed  what  was  said  as  to  the  purchase, 
e,  loss  and  payment  for  the  tobacco,  and  said  that  six 
were  bought. 

ifPBELL,  reintroduced,  stated  that  he  still  had  three 
of  the  tobacco ;  that  he  had  paid  one  box  of  tobacco 
"s.  Miller,  and  paid  some  taxes  for  her.  He  did  not 
he  value  of  the  tobacco  paid  hor. 
*  defendant's  solicitors  also  read  in  evidence  Barber  & 
table  of  Confederate  money,  showing  its  value,  as  com- 
with  gold,  during  the  war.  They  offered  a  witne*js, 
ro|X)6ed,  by  him,  to  prove  that  the  investment  of  said 
fund  by  Campbell,  under  the  circumstances  then  exist- 
ras  a  prudent  investment.  The  Judge  said  he  would 
that  to  the  jury.  They  then  offered  to  prove  that  said 
icr  and  Wilson,  two  of  the  complainants,  said  that  when 
sold  their  land  to  Dupree,  each  of  them  contracted  with 
w  to  take  up  their  said  notes  held  by  Campbell,  as 
».    The  Court  ruled  out  that  testimony.    The  evidence 
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being  closed,  the  defendaDt's  solicitors  requested  the  Com 
give  his  charge  to  the  jury  in  writing,  according  to  the  I 
ute.     They  requested  him,  in  writing,  to  charge  the  jmj 

1st.  That  if  they  believed,  from  the  evidence,  that,  lu 
the  circumstances  at  the  time  of  the  payment  of  the 
notes,  a  man  of  ordinary  prudence  would  have  received 
money  for  himself,  such  reception  of  the  money  by  Oa 
bell,  was  not  such  an  act  as,  in  law  or  equity,  would  I 
charged  the  defendant. 

2d.  That  the  terms  of  the  marriage  settlement  in  evid 
do  not  make  it  the  duty  of  Campbell,  the  trustee,  to  I 
the  notes  turned  over  to  him,  but  that  it  was  his  duty  to 
serve  and  protect  the  money  collected  on  them,  for  the  b 
fit  of  the  trust-estate,  as  a  prudent  man  would  use  his 
funds. 

3d.  That  it  was  lawful  for  trustees  to  receive  Confi 
ate  treasury  notes  and  interest-bearing  Confederate  noti 
\)ayment  of  claims  due,  *******  an 
defendant  did  receive  Confederate  treasury  notes  on  the 
notes  of  Wilson  and  Farmer,  it  was  no  violation  of  the  t 
confided  to  him. 

4th.  That  if  the  defendant,  after  he  had  collected  the 
sou  note  at  the  request  of  complainant,  Mrs.  Miller,  invi 
the  funds  in  tobacco,  for  the  purpose  of  preserving  the  ti 
funds,  and  she  has  received  a  part  of  that  tobacco  since 
war,  he  cannot  be  made  liable  for  more  than  the  tohac 
now  worth,  after  charging  her  with  the  tobacco  she 
already  received,  and  if  defendant  has  received  pay  for 
boxes  of  tobacco  lost,  in  Confederate  treasury  notes,  aoc 
money  perished  on  his  hands,  he  is  not  liable  for  such 

6th.  And  lastly,  they  asked  him  to  give  in  charge  the 
of  the  General  Assembly,  approved  6th  March,  1860,  ra 
ing  and  confirming  certain  acts  of  trustees,  etc. 

He  charged  the  jury  that  the  trustee  was  bound  to 
and  preserve  the  corpics  of  the  trust  property,  in  pureii 
of  the  provisions  of  the  deed  of  trust ;  that  he  was 
bound  to  ordinary  diligence,  i.  e.,  to  use  the  same  care 
he  would  in  the  preservation  of  his  own  property ;  tha 
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was  bound  to  accept,  in  payment  of  both^  or  either  of 
•tcs,  provided  the  makers  tendered  payment  in  gold  or 
i^-alent ;  that  if  the  trustee  received  Confederate  money, 
was  not,  at  the  time  of  payment,  equivalent  to  gold, 
80  at  his  own  risk,  and  is  responsible  for  the  value  of 
fces  when  he  first  received  them  into  his  possession  as 
' ;  that  the  trustee  had  no  authority  or  legal  right  to 
the  notes  or  their  proceeds  in  tobacco  or  other  prop- 
inless  under  or  by  virtue  of  an  order  from  the  Chan- 
and  the  tobacco  cannot  be  held  and  treated  as  a  part 
\  corpus  of  the  trust-estate,  unless  it  was  accepted  and 
ed  to  by  the  cestui  que  trust  and  all  of  the  remainder- 
that  Confederate  money  was  not  a  legal  tender,  and 
ustee  was  not  bound  to  take  it  in  payment  of  said  notes; 
'  he  did  receive  it  in  payment  of  said  notes,  or  either 
nn,  he  did  so  at  his  own  risk,  and  if  it  died  upon  his 
I  or  became  worthless,  it  is  his  loss,  and  he  is  liable  for 
nount  of  the  corpus  of  the  trust-estate  and  the  legal 
8t  which  had  not  been  paid  by  him  to  the  life-tenant, 
rsuanee  of  the  deed  of  trust ;  that  the  cestui  que  trust 
lo  right  to  control  the  corpus  of  the  estate,  or  direct  the 
»f  the  trustee,  but  that  the  legal  title  was  in  him,  and 
d  the  same  right  to  manage  it,  as  he  had  to  manage  his 
property,  and  independent  of  the  wishes  of  the  cestui 
"usf,  under  said  deed  of  trust,  and  cannot  relieve  himself 
liability  by  alleging  that  he  acteil  under  the  advice  of 
life-tenant ;  that  the  box  of  tobacco  received  by  Mrs. 
sr,  should  be  allowed  in  payment  of  the  interest,  and  her 
itanoe  of  it  is  not  an  assent  to  the  investment,  and  does 
Mod  her  aud  the  remainder-men. 

Ilit  charge  was  written  out,  and  read  as  written.  In  read- 
ily the  Judge  repeated  and  used,  at  times,  words  different 
some  in  the  written  charge,  by  way  of  explanation,  but 
Okehange  or  vary  the  written  charge.  In  lieu  of  the  first 
Mt  he  charged,  without  writing  out  the  same,  that  the 
idbtDty  as  trustee,  had  no  right  to  receive  Confederate 
gF^4|r  any  thing  but  gold,  silver,  or  its  equivalent,  either 
lliMypal  or  interest.    He  said  he  would  modify  the  second 
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request,  and  charged,  without  writing  out  the  same,  that  Um 
trustee  could  uot  change  the  character  of  the  trust  fond,  ex^  i 
cept  by  an  order  from  the  Chancellor  upon  a  proper  cue  ; 
made.     He  refused  to  give  the  third,  fourth  and  fifth  re-  { 
quests.  ; 

The  jury  found  that  Campbell  should  be  removed  astral*! 
tee,  and  said  W.  H.  Farmer  should  be  trustee  in  bis  stead} 
that  Campbell  should  pay  to  Farmer,  as  such  trustee,  $2OOO08|j ; 
and  that  he  should  pay  $716  67  for  uupaid  interest,  and  thit 
execution  issue  therefor  and  for  costs,  and  the  decree  wat' 
rendered  accordingly. 

Defendant's  solicitors  moved  for  a  new  trial,  upon  tiie , 
grounds  that  the  Court  erred  in  refusing  to  let  them  proia ; 
that  the  said  investment  was  prudent;  in  repeating  said  say? 
ings  of  Wilson  and  Farmer;  in  said  refusals  to  charge Mj 
requested ;  in  said  modifications  of  said  requests,  becaase  th^- 1 
were  wrong,  and  because  they  were  unwritten ;  in  each  propiH 
sition  of  said  charge,  and  in  the  whole  of  it,  as  given;  ill 
charging  other  things  than  those  put  in  writing,  and  becaiof ; 
the  decree  was  contrary  to  law  and  evidence,  and  the  weigUv 
of  evidence. 

The  Court  overruled  the  motion,  refused  a  new  trial,  and 
error  is  assigned  on  each  of  said  grounds. 

DoYAL  &  NuNNALLY,  J.  J.  Floyd,  for  plaintiff  in  erTOT. 
Peeples  &  Stewart  for  defendants  in  error. 

Brown,  C.  J. 

After  a  careful  review  of  this  case,  I  am  satisfied  that  tta 
"  written  synopsis  of  tlie  points  deqided,"  which  was  redoced 
to  writing  and  delivered  during  the  term,  with  the  conciu^ , 
rence  of  the  whole  Court,  covers  every  point  that  is  materii  ; 
I  might  sustain  th&se  points  in  a  lengthy  opinion,  sopportrf  ^ 
by  numerous  authorities;  but  I  do  not  deem  it  necessiiy* 
Taken  in  connection  with  the  report  of  the  case,  the  followiaj 
synopsis  is  all  that  is  necessary  to  a  correct  understanding  of 
the  decision.     I  therefore  annex  it,  as  the  written  opinion  of 
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he  Coart  in  this  case,  instead  of  using  it  as  a  a^j/llabus,  to  be 
liberated  in  the  written  opinion,  as  in  other  cases. 

1.  The  marriage  settlement  in  this  case  was  a  contract 
bttween  the  parties  intending  marriage  and  the  trustee ; 
vhich  vested  a  life-estate  in  the  $2;000  00  of  notes  in  Mrs. 
Killer,  with  remainder  in  her  children,  who  are  named,  after 
her  death.  A  trustee  in  possession  of  the  trust  property  is 
■ly  bound  to  ordinary  diligence  in  its  preservation  and 
potection. 

2.  If  the  trust  property  consists  of  promissory  notes,  the 
trastee  may  receive  payment  of  the  notes  when  due,  in  such 
nrrency  as  a  prudent  man  would  receive  for  debts  due  him 
inder  similar  circumstances. 

.  3.  A  trustee  who,  in  good  faith,  received  Confederate 
kRuury  notes  in  payment  of  a  note  held  in  trust,  under  the 
Act  of  18th  April,  1863,  acted  under  color  of  law,  and  is 
pntecied  by  the  Act  of  1866,  and  the  Ordinances  of  the  Con- 
feations  of  1865  and  1868,  and  if  he  invested  said  treasury 
|otes  without  proper  authority,  or  lost  them  by  negligence, 
he  will  only  be  liable  for  their  value  when  received,  allowing 
him  a  reasonable  time  to  rc-invest.  A  trustee  who  held  a  pro- 
nissory  note  in  trust  prior  to  the  adoption  of  the  Code,  (1st 
January,  1863,)  if  he  acted  in  good  faith,  had  a  right  to 
ttoeive  payment  in  the  currency  generally  received  by  prudent 
•en  in  the  transaction  of  their  own  business,  and  to  re-invest 
•ch  currency  in  the  note  of  a  person  who  was  then  entirely 
•dvent ;  and  if,  by  the  results  of  the  war,  the  maker  proved 
wivent,  the  trustee  is  not  liable  for  the  loss. 
.  4.  A  trustee,  who  received  payment  of  a  note  held  in  trust 
JR  the  then  currency,  before  the  adoption  of  the  Code,  and 
Her  its  adoption,  invested  it,  otherwise  than  in  the  stocks, 
or  other  securities  issued  by  this  State,  or  other  securi- 
thorized  by  law,  and  without  an  order  of  Court,  did  so 
own  risk,  and  is  liable  for  the  value  of  the  currency 
by  him,  to  be  estimated  at  the  time  when  it  should 

.^been  re-invested,  allowing  him  a  reasonable  time  after 
to  obtain  the  order  and  to  re-invest  the  fund. 

Tj^j^  trustee  changes  the  investment,  with  the  consent 
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of  the  cestui  que  trusty  who  is  of  legal  age,  he  is  not  liable  fir 
any  loss  growing  out  of  such  new  investment. 

6.  The  Court  erred  in  refusing  to  allow  the  trustee  to  j 
prove  tliat  any  investment  made  by  him,  or  any  change  of 
the  investment  prior  to  1st  January,  1863,  was  a  pradenfe 
investment.  j 

7.  Counsel  having  asked  the  Conrt  to  give  his  charge  to  j 
the  jury  in  writing,  it  was  his  duty  to  do  so,  and  he  shoaUJ 
have  read  it  to  the  jury  as  written,  without  any  additionaor  ^ 
verbal  explanations. 

8.  If  counsel,  in  writing,  requested  the  Court  to  giveoei^  ^ 
tain  charges  to  the  jury,  ^uch  written  request  must  be  npoftii 
a  point  applicable  to  the  facts  in  the  case,  and  most  not  \ 
assume  that  to  Iiave  been  proven  which  is  not  in  proof,  and  ; 
must,  as  written  out  by  the  counsel,  be  correct  law,  or  tho^ 
Court  is  not  bound  to  notice  it.  If,  however,  the  Ooactj 
thinks  proper  to  give  the  point  in  charge,  with  modificatiooi^-.] 
he  may  do  so,  and  such  modifications  need  not  be  in  writin^vj 
but  the  whole  taken  together,  as  given  by  the  Court,  must  be  ^ 
correct. 

Judgment  reversed. 


John  J.  Miller,  plaintiff  in  error,  vs.  Mitchel,  Reid  4 

Co.,  defendants  in  error. 

1.  When  a  party  did  not  enter  an  appeal  within  the  time  prescribed 
by  law,  and  has  otherwise  been  guilty  of  negligence,  a  new  trial  will  not 
be  granted  on  account  of  newly  discovered  evidence  ;  more  espcdillf 
when  the  evidence  is  cumulative,  and  one  of  the  witnesses,  of  wiios 
the  discovery  is  alleged  to  have  been  made,  gave  evidence  on  thetri4 
and  the  other  was  a  clerk  of  the  party  moving  for  the  new  trial,  attfcl 
the  time  of  the  transaction,  and  the  motion  is  not  made  moretltti 
twelve  months  after  the  rendition  of  judgment. 

2.  Under  the  6lh  section  of  the  11th  article  of  the  Constitntion,  motiotf 
for  new  trials,  bills  of  review,  or  other  proceeding,  to  vacate  jadgmestli 
orders  or  decrees,  made  since  the  19th  of  January,  1861,  mast  be  fiv 
fraud,  illegality,  or  error  of  law.  That  section  does  not  relieve  0B6 
who  was  cast  in  his  suit,  or  lost  his  rights  by  his  own  negligence. 
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New  trial  for  newly  discovered  evidence,  etc.     By  Judge 
Pope.     Fulton  Superior  Court.     October  Term,  1868, 

Miller  brought  "case"  against  A.  W.  Mitchell,  John  M. 
CLBeid  and  F.  M.  Richardson,  as  warehousemen,  under  the 
irm-name  of  Mitchell,  Reid  &  Co.  He  averred  that  on  the 
lOtb  of  August,  1865,  as  such  warehousemen,  they  received 
iitcen  packages,  containing  many  valuable  chattels,  (a  bill 
rf  particulars  of  which  was  given,  in  which  the  aggregate 
nlue  of  the  goods  was  put  at  $1,757  00,)  worth  04,000  00, 
to  be  taken  care  of  and  re-delivcrcd  to  him,  and  that  by 
Ibeir  carelessness  the  goods  were  lost. 

-  The  defendants  said  that  they  had  delivered  the  goods. 
The  cause  was  tried,  before  a  petit  jury,  in  October,  1867, 
\mi  resulted  in  a  verdict  for  $1,768  00  and  costs  for  the 
[fiuDtiff,  and  judgment  was  entered  for  the  same.  An 
^t^oomed  term  of  the  Court  was  held.  On  the  5th  day 
Mar  the  final  adjournment,  Richardson  applied  to  the  Clerk 
penter  an  appeal,  but  the  Clerk  would  not  allow  it  entered 
;ii  that  time.  FL  fa.  issued,  but  had  not  been  collected  at 
:  October  Term,  1868.  ^ 

[  At  that  term,  said  defendants  moved  for  a  new  trial,  upon 
^tke  grounds  that :  1st  and  2d.  The  verdict  was  contrary  to 
fc  W  and  evidence.  3d.  Because  the  jury  acted  corruptly. 
&tt.  Because  of  Richardson^s  mistake  as  to  appealing.  6th. 
[Acause  of  certain  newly  discovered  evidence;  and  6th, 
[•id  lastly,  because  the  defendants,  and  their  attorneys,  were 
Men  by  surprise  on  said  trial  by  said  plaintiff  testifying  in 
P^Bon  and  denying  the  agency  of  Tomlinson. 
""  With  this  motion  was  an  agreed  brief  of  the  evidence,  which 
|hB  flubstantially  as  follows :  Plaintiff  and  family  refugeed 
Tennessee  to  Baldwin  county,  Georgia,  and  in  August, 
was  removing  to  Cowan,  Tennessee.  His  family  went 
to  Cowan,  and  he  shipped  said  packages  for  that 
marked  to  his  son,  R.  H.  Miller,  who  was  to  receive 
The  railroad  receipt  taken  by  him  called  said  goods 
lot  of  old  furniture,  that  is  to  say,  eleven  boxes,  one 
bale,  one  bale  slats,  one  rocker,  two  chests,  one 
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chest,  one  trunk."  These  goods  came  to  Atlanta  bynilra 
and  for  want  of  store-room,  and  because  they  could  nottl 
be  sent  forward,  they  were,  by  the  M.  &  W.  K.R.ag( 
sent  to  defendants  for  storage.  They  kept  the  goods 
about  the  15th  of  August.  Mr.  Tomlinson,  of  TenneJ 
whom  Richardson  knew,  came  to  Georgia,  and  plaint 
wife  asked  him  to  look  up  the  goods,  giving  him  a  wr 
memorandum  of  the  packages,  etc.  He  inquired  foi 
goods  at  Macon,  learned  that  they  had  come  to  Atli 
and  traced  them  to  the  possession  of  the  defendants, 
showed  defendants  his  memorandum,  which  correspo 
with  the  goods  in  their  possession,  told  them  that  pla 
was  very  anxious  to  receive  the  goods,  that  plaintiJ 
responsible  and  punctual,  and  would  send  the  amou 
money  needed  when  adviseil  what  it  was.  They  8ai< 
railroad  agents  would  not  ship  goods  till  freight  was 
He  suggested  telegraphing  R.  H.  Miller,  and  wrote  a 
patch  to  be  sent,  putting  the  amount  at  $97  00,  to  pa 
freight  and  defendants'  charges  on  the  goods;  the  dis 
was  sent  off  by  defendant,  but  no  answer  was  receivec 
also  wrote  on  defendants'  book  a  direction  to  send  the  i 
to  the  care  of  T.  Crutchfield,  Chattanooga,  Tennessee, 
defendants  said  they  would  send  the  goods  next  mor 
that  they  would  advance  the  freights  and  wait  for  Mil 
pay  them.  Tomlinson  swore  that  in  this  he  was  not  { 
by  employment  or  agency,  but  in  a  neighborly  way,  in  ore 
have  the  goods  forwarded.  The  defendants,  next  day,  sei 
goods  to  the  W.  &  A,  R.  R.  in  drays,  giving  Jlenry  Mit 
son  of  one  of  the  defendants,  and  their  clerk,  the  n 
to  pay  the  freight.  When  Tomlinson  went  to  the  tra 
go  home,  at  about  noon  next  day,  he  saw  but  two  or  th 
the  boxes,  and  was  told  by  the  shipping  clerk  that  the 
had  not  been  put  upon  the  train  because  they  did  not  ; 
in  time.  R.  H.  Miller  and  his  mother  having  been  :nf< 
by  letter  from  the  defendants  of  said  shipment  of  the  | 
went  to  Chattanooga,  but  did  not  find  them  there.  ] 
while,  plaintiff  had  gone  home.  He  sent  a  Mr.  Hi 
search  for  the  goods.     He  called  on  the  defendants  1 
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dsy  and  was  told  bj  them  of  their  shipment  of  the  goods, 
foresaid,  and  that  the  persons  then  in  charge  of  the  W.  & 
I.  R.  did  not  then  give  receipts  for  goods.  While  they 
talking,  Mr.  Burr,  one  of  their  clerks,  came  in,  and 
that  the  goods  had  remained  on  the  platform  of  the  W. 
R.  R.  until  the  evening  before,  and  had  then  been  moved 
iver  &  Woddail's  ware-house.  Thereupon  Hines  went 
h'ver  &  Woddail's,  found  most  of  the  boxes,  with  no 
or  trunk,  except  a  chest  broken  to  pieces.  All  the 
f,  except  one  or  two,  appeared  to  Hincs  to  have  been 
m  open  and  searched  and  nailed  up  again.  They  were 
to  Oliver  &  WoddaiPs  about  the  last  of  September, 
,  after  the  W.  &  A.  R.  R.  was  turned  over  to  the  civil 
rities,  and  because  the  agent  knew  not  what  else  to  do 
them,  there  being  no  railroad  depot  at  that  time  in 
ita. 

nes,  before  he  left  Atlanta  with  the  goods,  paid  Oliver 
oddail's  storage,  and  defendants'  claim  for  storage,  and 
le  freight  which  they  said  they  had  paid  out,  through 
V  Mitchell,  making  a  total  of  ^108  00,  because  they 
nded  the  same  of  him  before  moving  the  goods.  (It 
aot  shewn  that  Henry  Mitchell  did  pay  the  freight.) 
;oods  arrived  safely  at  Cowan,  except  what  were  missing 
B  Hines  came  after  them.  The  fact  that  they  were  miss- 
what  they  were,  and  their  value,  was  shewn  by  the 
lony  of  plaintiff's  daughters  and  a  Miss  Hines,  they 
ing  that  the  bill  of  particulars  was  correct.  There  was 
idence  as  to  the  value  of  the  goods  offered  by  defend- 
All  these  facts  were  shewn  by  interrogatories, 
e  plaintiff  was  sworn  on  the  trial,  and  testified,  that 
inson  was  not  his  agent,  that  he  was  his  neighbor,  and 
aerely  asked  to  make  inquiry  for  the  goods  as  he  was 
ig  south. 

d  WoDDAiL  also  testified  as  to  how  he  got  the  goods, 
he  boxes  were  in  very  bad  order,  seemed  to  have  been 
or  plundered,  and  for  some  time  exposed  to  the  weather; 
Jurr  came  with  Hines  for  the  goods,  and  they  put  the 
ges  in  shipping  order,  packing  up  all  they  had  received. 


316         SUPREME  COURT  OF  GEORGIA. 

Miller  vs.  Mitchel,  Reid  &  Go. 


Richardson  also  testified  in  person  on  the  trial,  but  not 
materially  changing  what  is  aforesaid. 

Movants  also  produced  certain  affidavits  of  the  foIlowiii|  ■ 
purport,  to-wit:   several  affidavits  made  by  jurj'men  who  i 
trietl  said  cause,  as  to  the  misconduct  of  their  fellow-juiy-  ^ 
men ;  an  affidavit  of  said .  Burr,  in  which  he  stated,  tbatrf  t 
Oliver  &  WoddaiPs  there  was  but  one  old  chest  andoDO'i 
common  sized  trunk  that  had  been  broken  open ;  a  partof  tM  J 
contents  of  the  chest  were  missing,  (at  least  it  was  only  paidf  - 
filled;)  the  trunk  had  nothing  in  it;  there  was  one  slat  off  of 
one  large  box,  but  apparently  nothing  had  been  taken  from  : 
it;  it  had  bed  clothing  on  top,  and  apparently  had  not  beet 
interfered  with;  that  he  assisted  the  young  man  (Hines)il 
re-packing  and  fixing  up  the  packages  for  shipment,  and  they 
were  shippeil  off  by  the  young  man ;  and  that,  judging  from 
the  size  of  the  chest  and  trunk  which  had  been  broken  iofeo^ 
they  could  not  have  held  half  the  quantity  of  goods  men- ■ 
tioned  in  said  bill  of  particulars;  that  if  the  goods  nottakai.:. 
were  as  valuable,  proportionably,  as  those  lost,  judging  from  ! 
the  number  and  size  of  the  packages,  they  would  have  be« 
worth  from  $15,000  00  to  $20,000  00.     An  affidavit  by  mid 
Waddail,  that  said  boxes  were  overhauled  and  re-packed 
while  in  his  store,  that  the  goods  were  mostly  quilts,  couDle^  ■ 
panes,  etc.,  and,  among  the  rest,  a  bolt  of  brown  domesti<^ 
and  that  he  did  not  believe  the  whole  of  them  worth  $300  01 
They,  the  defendants  and  their  attorneys,  made  affidavit  thit 
they  knew  nothing  of  the  facts  stated  in   Burr's  arid  Wod- 
dail's  affidavits  till  a  few  days  before  this  motion  for  new 
trial  was  made ;  affidavits  by  defendant's  attorney,  that  Ricb* 
ardjon  aloas  attenilod  to  said  case  for  the  defendant?,  and 
was  instructed  to  enter  an  appeal,  and  that  he  most  do » 
within  four  days  from  the  final  adjournment  of  the  Conrt; 
by  Richardson,  that  acting  for  his  firm,  by  special  unde^ 
standing,  he  was  to  appeal ;  he,  from  a  mistake  as  to  the  tin* 
in  which  an  appeal  ought  to  have  been  entered,  applied  ode 
day  too  late,  and  the  Clerk  refused  to  receive  the  appeal  ;aao 
finally,  an  affidavit  of  the  defendants'  attorney,  in  the  Coort 
below,  that  the  defence  had  been  based  solely  upon  the  groand 
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if  delivery  to  plaintiff's  agent,  and  that  when  plaintiff,  in 
person,  denied  the  agency  of  Tomlinson,  it  took  him  by  sur- 


At  the  hearing,  plaintiff's  attorney  objected  to  the  grant 
cf  i  new  trial  upon  the  ground  that  said  defendants  had  a 
Ul  for  a  new  trial  in  this  case  then  pending.  He  was  told 
bf  the  defendants'  attorneys  that  said  bill  was  dismissed. 
He  then  objected  that  this  motion  came  too  late,  and  con- 
tnied  no  sufficient  ground  for  a  new  trial  under  the  facts. 

After  argument  had,  the  Court  ordered  that  there  should 
Ik  a  new  trial,  and  this  order  is  assigned  as  error.  In  the 
Supreme  Court,  the  question  as  to  the  misconduct  of  the  jury 
not  insisted  upon. 


HlLLT£B&  Bbo.,  for  plaintiff  in  error,  cited  the  following 

^IBthorities:     On  the  subject  of  failure  to  appeal,  and  analo- 

|OQB  cases  where  parties  lost  their  remedy  by  failing  to  move 

lithin  the  time  limited  by  statute.     Gordon  vs.  Robertsoriy 

iKJo.,  411 ;  Dean  vs.  The  State,  9  Ga.,  406 ;  Wooten  &  Co. 

\%Naa,  18  G.y  608,  30  Ga.,  43;  Neal  d  al.  vs.  Grew,  12 

r  Al,  93 ;  Taylor  vs.  Holland^  20  Ga.,  12  ;  Leak  vs.  MgDow- 

i,%  Go.,  264;  Duke  vs.   Griffin,  6  Ga.,  319;  Aimofd  vs. 

ViUs  and  wife,  6  Ga.,  381 ;  Russell  vs.  Marsh  and  Brians, 

I  Ga.,  491 ;  Turner  vs.  Collins,  8   Ga.,  253 ;  Hightowwi'  vs. 

tSghiower,  13  Go.,  204;  Code,  3057,  3537,  3121,  3660,  et 

9tq,    On  the  question  of  how  far  discretion  of  the   Court 

Wow  will  be  controlled  in  a  case  like  this:     Georgia  Bail- 

Boodcs.  &ott,37  Ga.,  101 ;  Camp  vs.  Howell,  37  Ga.,  312; 

Sthe  People  vs.  Superior  Court  of  New  York,  5  Wendell, 

jlS7.    On  the  subject  of  newly  discovered  testimony,  as  to 

?tuit  of  diligence,  immateriality,   etc.     Bevy  vs.  The  Stale, 

*"  6a.,  627  ;  Roberts  vs.  The  State,  3  Kelly,  323;  Monroe  vs. 

State,  5  Ga.,  139/  Beard  vs.  Summers,  9  Ga.,  4;  Giles 

The  State,  6  Ga.,  276;  CarlUe  vs.  Tidwell,  16  Ga.,  35; 

08.  Greenwood^  17  Ga.,  418;  WriglUvs.  Central  Rail- 

21  Ga.,  346;  MitcheU  vs.  Printup,  25  Ga.,  182 ;  Dick- 

.m.  Solomms,  26  G.,  689 ;  Avery  vs.  The  State,  26  Ga., 

fJHoaeh  vs.  The  State,  34  Ga.,  83 ;  Wright  vs.  The  State, 
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34  Ga.,  114;  Jones  vs.  McCrea,  37  Ga.,  48  ;  &Bmvi 
exaiider  et  cil,,  37  Ga.,  204;  Dupree  vs.  Price,  37  Go., 
Graham  on  New  Trials,  463,  c<  seq.,  10  Wendell,  2$ 
Hunph,  251,  5  Serg.  &  Rawle,  41 ;  2  Biun,  582;  8Joli 
86;  15  Johnson,  212;  18  Johnson,  489;  2  Caines, 
4  Johnson,  425  and  note;  5  Wendell,  126;  3  Schan 
483;  Graham  on  New  Trials,  192. 

A.  W.  Hammond  &  Son,  Collier  &  Hoyt,  for  d 
ants  in  error. 

Brown,  C.  J. 

1.  We  think  the  Court  below  erred  in  granting  a  ne 
in  this  case,  as  the  defendants  in  the  Court  below  bring 
selves  within  no  rule  of  vigilance  which  will  justif 
action  of  the  Court  in  their  favor.  In  the  preparation 
case  for  trial,  no  effort  seems  to  have  been  made  to  reb 
allegations  of  the  plaintiff  as  to  the  value  of  the 
Indeed,  the  case  was  risked  upon  the  point  that  thedefe 
had  delivered  the  goods  to  an  agent  of  the  plaintiff,  ai 
not  therefore  liable.  Upon  the  trial,  the  plaintiff  ap 
in  Court,  and  swore  that  the  person  who  assumed  to  < 
the  goods  was  not  his  agent,  and  the  jury  no  doubt  b( 
him,  as  is  readily  inferred  from  their  verdict.  If  defei 
were  surprised  by  this,  they  had  a  perfect  legal  r€ 
They  hud  weeks  within  which  to  enter  an  appeal,  as 
was  an  adjourned  term  of  the  Court,  and  they  were  in 
if  it  was  entered  within  four  days  after  the  final  adjour 
of  the  Court.  No  appeal  was  entered,  and  no  attemj 
made  to  appeal,  till  the  fifth  day  after  the  end  of  the 
This  was  gross  negligence  on  the  part  of  the  defendan' 

The  judgment  was  rendered  at  the  October  terra, 
No  furtlier  effort  was  made  by  the  defendants  to  set  ii 
or  to  obtain  a  new  trial,  till  after  an  execution  had  i 
It  then  appears,  from  a  transcript  of  the  record,  that 
was  filed  praying  an  injunction  and  a  new  trial,  whv 
Chancellor  refused  to  sanction,  on  the  1st  June,  1868. 
bill  was  then  abandoned,  and  the  matter  rested  unt 
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tober,  1868,  more  than  a  year  from  the  date  of  the  verdict, 
leD  tbe  present  motion  was  made. 

Cbe  ooly  plausible  ground  in  this  motion  is  the  newly  dis- 
ered  evidence  of  Burr  and  Woddail,  as  to  the  value  of  the 
b,  tfaeir  condition,  etc.  But  the  same  difficulty  arises 
that  runs  through  the  whole  proceeding,  so  far  as  the 
idants  are  concerned.  There  has  been  no  diligence. 
IT  was  the  clerk  of  the  defendants  at  the  time  the  goods 
stored  with  them  ;  and  it  was  their  duty,  when  prepar- 
r  trial,  to  have  made  diligent  inquiry  of  him  as  to  his 
ledge  of  these  facts.  They  failed  to  do  this,  and  the 
It  application  is  made,  partly  on  the  ground  that  they 
liscovered  that  be  knew  important  facts  about  the  goods, 
after  the  trial. 

ddail  was  sworn  and  examined  as  a  witness,  on  the  trial, 
bough  the  goods  had  been  stored  with  him  and  his 
ir,  after  they  were  found  at  the  railroad  depot,  not  a 
30  is  asked  him  by  the  defendants  on  the  trial  as  to  their 
ion,  value,  and  the  like.  Why  did  they  not  then 
«  what  he  knew  on  these  points? 
The  6th  section  of  the  11th  article  of  the  new  Consti- 
of  this  State  is  invoked  in  aid  of  the  application.  It  . 
les  that  "  no  motion  for  a  new  trial,  bill  of  review,  or 
proceeding  to  vacate  any  judgment,  order  or  decree, 
since  the  19th  of  January,  18Gl,by  any  of  said  Courts 
ittd,  iUegalUy  or  ferror  of  law,  shall  be  denied  by  reason 
;  same  not  having  been  moved  in  time.  Provided,  said 
n  or  application  is  made  in  twelve  months  from  the 
ion  of  this  Constitution.^' 

was  certainly  not  intended  to  grant  new  trials  in  all 
tried  since  19th  January,  1861,  especially  when  the 
was  cast  in  the  suit,  and  lost  his  rights  by  his  own 
gence.  In  this  case,  there  is  no  proof  that  either  fraud, 
Jity,  or  error  of  law  exists. 

is  complained  that  tlie  verdict  was  too  large.  We  think 
may  be  true.  But  as  the  defendants  took  no  legal  steps 
tit  aside,  and  acquiesced  in  it  till  after  the  time  allowed 
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them  by  law  to  move  in  the  matter,  we  have  no  power  i 
afford  them  relief,  without  the  violation  of  well  establislM 
rules  of  law. 

Judgment  reversed. 


Chas.  C.  Clayton,  plaintiff  in  error,  vs.  Warren  Ak 
ex'r  of  John  Clayton,  Sr.,  defendant  in  error. 

Agnes  Clayton,  plaintiff  in  error,  vs.  Chas.  C.  Clayi 

defendant  in  error. 

1.  A  money  legacy  left  to  the  executor  of  a  will,  though  expressed  t 
^*  in  addition  to  the  usual  commissions  obtained  by  law,  and  as  a 
compensation  for  any  extra  trouble  he  may  have  in  executing 
will,"  is  a  general  legacy,  and  cannot,  as  a  legacy,  be  exempted  J 
abatement  with  other  general  legacies,  in  case  of  a  deficiency  of  as 

2.  When  a  testator,  in  a  single  item  of  his  will,  gave  to  his  wife  $15( 
in  money,  various  articles  of  personal  property,  and  a  life-estate 
certain  house  and  lot,  and  its  appurtenances,  with  the  privilege,  i1 
so  desired,  to  take  $1000  00  in  money  instead  of  the  life  estate  it 
house  and  lot,  and  in  a  subsequent  item  distinctly  declared  that 
** legacy"  lefk  his  wife  was  in  lieu  of  dower: 

JTeldi  That  the  word  **  legacy,"  in  the  last  item,  covers  all  the  sei 
bequests  of  the  first,  and,  should  she  prefer  the  $1000  00  in  lieu  of 
life-estate,  and  elect  to  take  her  **  legacy"  in  lieu  of  dower,  shefc 
all  the  several  bequests  in  her  character  as  doweress. 

3.  When  a  legacy  left  to  a  wife  is  expressed  to  be  in  lieu  of  do 
and  she  ele:ts  to  take  the  ''  legacy,"  she  takes  it  as  a  quasi  purchi 
and  in  a  contest  between  her  and  other  legatees,  whether  genen 
specific,  she  cannot  be  called  upon  to  abate  with  them,  to  make  i 
deficiency  of  assets. 

4.  A  legacy  in  Georgia  may  be  adeemed,  by  the  delivery  of  the  prop 
to  the  legatee,  during  the  life- time  of  the  testator,  and  if  it  Ix 
adeemed,  it  does  not  pass  under  the  will,  and  is  not  subject  to  a 
on  a  deficiency  of  assets. 

6.  Whether  a  legacy  has  been  in  fact  adeemed,  is  a  question  of  fiu 
be  left  to  a  jury,  under  the  evidence  in  the  particular  case, 
^'delivery  "  to  the  legatee  must  be  of  such  a  character  as  to  ahov 
it  was  the  intent  of  the  testator  to  part  at  that  time  irrevocably  ^ 
his  dominion  over  the  property. 
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br  direction.  Order  of  distribution.  Ademption. 
hy  Judge  Pope.  Bartow  Superior  Court.  Octo- 
\,  1868. 

)layton,  Sr.,  of  Bartow  county,  Georgia,  made  a 
ining  the  following  bequests  : 
3d.  I  give  and  bequeath  unto  my  wife,  Agnes 
absolutely,  three  negroes,  to-wit :  (naming  them,) 

0  00  in  money,  to  draw  interest  from  the  time  of 
.  I  also  give  to  her,  my  said  wife,  the  house, 
moke-house,  hen-house,  garden,  orchard,  and  the 
rehard  is  on,  and  enough  land  for  turnip  and  potato 
here  I  now  reside,  and  fire-wood  from  off  my  land 
3ona,  for  and  during  her  naturnal  life,  and  at  her 

1  houses  and  out-houses,  garden,  orchard,  and  the 
arden,  houses  and  patches  are  on,  to  be  sold,  and 

to  be  equally  divided  between  John  Clayton  and 
Polk  Clayton,  two  sons  of  a  nephew  of  mine, 
said  wife  should  desire  not  to  reside  at  said  house, 
the  same,  or  should  relinquish  her  rights  to  the 
ife,  then  I  give  and  bequath  to  her,  absolutely,  the 
,000  00,  to  be  paid  out  of  my  estate.     I  also  give 
ath  to  my  said  wife,  such  part  or  parts  of  my  house- 
kitchen  furniture  as  she  may  desire  and  select  for 
se,  and  should  my  wife  leave  said  dwelling-house 
houses  herein-before  given  her  for  life,  with  the 
rehard,  and  patches  mentioned,  or  relinquish  her 
in  the  same,  then  said  house,  garden,  etc.,  may  be 
y  time,  and  must  be  sold  with  the  farm  lying  near 
and  connected  with  the  said  houses,  if  the  houses, 
c,  are  left  or  relinquished  in  time  to  be  sold  with 

4.  I  give  and  bequeath  unto  Charles  Collier  Clay- 
of  my  nephew,  the  plantation  lying  on  Alatoona 
the  county  of  Cobb,  in  said  State,  which  plantation 
ed  from  William  and  James  McEver,  also  the  fol- 
aves,  (naming  twelve  slaves,)  also  one  horse,  one 
cows^  one  wagon,  and  the  plantation-tools  now  on 
..  XXXVIII — 21. 


I 
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said  plantation,  or  that  may  be  on  it  at  the  time  of  my  deith 
(This  item  also  gave  to  him  two  other  old  slaves^  with 


quest  that  he  take  care  of  them.)" 

(Item  5  was  a  bequest  of  two  slaves  to  one  Letty  Cror^ 
"  Item  6,  All  my  plantation  and  land  lying  near  Ah 
in  Bartow  eounty,  (except  as  before  provided,)  and  all 
remainder  of  the  negro  slaves,  and  all  my  other  horses,  mol 
cows,  hogs,  plantation-tools,  wagons,  carts,  household 
kitchen  furniture,  (excei>t  as  before  bequeathed,)  and  all 
property  I  have  or  may  have  at  the  time  of  my  death,  I 
sold  by  my  executor,  at  public  out-cry,  either  for  cash  or 
credit,  and  either  with  or  without  an  order  of  theCoorti 
Ordinary,  as  my  executor  may  think  best,  and  the 
arising  from  the  sale  of  the  land,  after  paying  the  ex] 
of  selling,  commissions,  etc.,  to  be  equally  divided  bet! 
the  said  John  Clayton  and  James  K.  Polk  Clayton, 
and  share  alike,  and  the  money  arising  from  the  sale  of 
last  mentioned  negroes,  and  all  other  property,  and  all  m( 
collected  that  may  be  due  and  owing  to  me  at  the  time 
my  death,  or  that  I  may  have  on  hand  at  the  time  of 
death,  after  paying  the  specific  legacies  and  necessary  ex] 
of  administration,  and  all  that  may  arise  from  sale  of 
other  property  I  may  own  at  the  time  of  my  death,  eitl 
real,  personal  or  mixed,  I  give  and  bequeath  unto  the  childi 
of  my  deceased  sister,  Elizabetii  Logan,  who  died  in  the  I 
of  Alabama,  and  to  the  children  of  my  deceased  brothe^ 
Charles  C.  Clayton,  who  died  in  the  State  of  Mis$issip|% 
share  and  share  alike,  each  child  to  have  an  equal  share,  till 
if  any  of  ray  said  nieces  or  nephews  should  now  be  dead,* 
should  be  dead  at  the  time  of  my  death,  leaving  a  child  « 
children  living,  then  said  child  or  children  are  to  take  laJ 
receive  the  share  his  or  their  mother  or  father  would  htit 
received,  if  living.  "Item  7th.  The  legacy  herein  giva 
to  said  wife  is  intended  to  be  in  lieu  of  any  dower  in  and  II 
any  real  estate  or  land  I  may  own  at  the  time  of  my  death. 
(Item  8th  gave  everything  which  he  might  acquire,™ 
which  was  not  disposed  of  by  said  will,  to  said  nephews  iMj 
nieces  mentioned  in  the  6th  item.)     "Item  9th.  I  hereby  1 


ATLANTA,  DECEMBER  TERM,  1868.        323 

Clayton  vs.  Aikin.  cx'r. 

■ominate  and  appoint  Warren  Akin  sole  executor  of  this  my 
ytSi^  and  in  addition  to  the  usual  commissions  at  law,  I  give 
■od  bequeath  to  him  one  thousand  dollars  as  a  full  compen- 
tation  for  any  extra  trouble  he  may  have  in  executing  this 
fij  will,  and  he  is  in  no  event  chargable  for  interest  on  money 
may  have  in  hand,  unless  he  refuses  or  fails  to  pay  it  over 
the  person  entitled  thereto,  when  he  is  legally  and  properly 
led  on  for  it  by  the  person  so  entitled  to  it," 
In  September,  1862,  when  this  will  was  made,  John  Clay- 
Sr.,  owned  much  personal  property,  which  was  afterwards 
or  destroyed  by  the  war.  He  died  on  or  about  the  sixth 
liy  of  November,  1864.  Akin  proved  the  will  and  qualified 
•I  the  executor.  Agnes  Clayton,  the  wife  of  testator,  relin- 
inished  all  her  rights  to  tlie  life-estate  given  to  her  by  the 
mi  item  of  said  will,  and  selected  and  received  the  furniture 
n?en  her  in  said  will,  and  elected  to  take  her  legacies,  and 
liaquish  her  right  of  dower.  James  K.  Polk  Clayton  died 
the  11th  of  August,  1864,  and  Charles  Collier  Clayton 
ime  his  administrator.  Akin  sold  all  the  personalty,  ex- 
liept  promissory  notes  and  other  evidences  of  debt,  had  rented 
M  the  land  mentioned  in  said  6th  item,  and  the  houses  on 
Ae  land  at  Alatoona,  and  offered  to  sell  some  corn  which 
^Vttmade  in  1865,  by  the  tenants,  as  rent-corn,  on  the  land 
ittentloned  in  said  4th  item,  as  given  to  Charles  Collier  Clay- 
""iBDyand  offered  to  rent  out  said  land  for  1866,  but  Charles 
^Collier  Clayton  claimed  the  corn  and  the  land,  though  he  had 
'J»  title  to  the  land,  except  as  such  legacy,  and  to  that  the 
icxecQtor  had  not  assented. 

To  pay  Agnes  Clayton  said  $2,500  00  and  interest,  and 
/-l»d  $1,000  00  to  Akin,  for  extra  trouble  in  executing  said 
]  till,  the  demands  against  the  estate,  if  all  of  them  are  estab- 
■  lUwd,  and  all  the  expenses  of  executing  said  will,  will 
i-ftiiaire  over  $5,000  00;  and  all  the  personal  effects  and 
[  iBBetsof  said  estate,  debts  due  and  demands,  the  rents  of  the 
[  Aktoooa  lands  and  houses  for  1866,  and  the  estate,  except 
:  Ae  lands  devised  to  Charles  Collier  Clayton  in  said  4th  item, 
*d  the  land  required  to  be  sold  and  its  proceeds  to  be  divided 
!  kelween  John  Clayton,  Jr.  and  James  K.  Polk  Clayton,  as 
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mentioned  in  said  6th  item^  will  not  amount  to  more  th 
about  $2,000  00.  Therefore,  it  is  absolutely  neoessarj 
resort  to  the  lands  mentioned  in  said  4th  and  6th  itemi 
the  will,  to  pay  the  expenses  of  the  administration^  the  det 
of  the  estate,  and  to  pay  Agnes  Clayton  $2,500  00  and  intc 
est;  and  if  the  legacies  mentioned  in  said  4th  and  6th  itei 
are  specific  legacies,  then  they  must  abate,  in  order  to  mal 
such  payments.  The  value  of  said  rent-corn  and  the.  rent 
of  said  land,  (worth  say  $500  00,)  ought  also  to  be  appli 
to  the  payment  of  said  debts,  etc.  Said  bequests  to  Ago 
Clayton  having  been  taken  by  her  in  lieu  of  dower,  ehoii 
not  abate.  Charles  Collier  Clayton  claims  that  the  land  h 
queathed  to  him  in  said  4th  item,  and  the  corn  made  there 
since  the  death  of  testator,  belongs  to  himself,  and  that  ncitb 
is  subject  to  the  payment  of  the  expenses  of  administratii 
or  said  debts,  until  the  land  mentioned  in  said  6th  item  ii 
the  residue  of  the  estate  is  first  exhausted. 

With  an  averment  of  the  foregoing  facts  and  views  as 
the  law  applicable  to  them.  Akin,  as  executor  of  said  Jol 
Clayton,  Sr.,  filed  his  bill  for  direction  against  said  AgiK 
said  John  Clayton,  Jr.  and  Charles  Collier  Clayton,  indifi 
ually,  and  as  administrator  of  said  James  K.  Polk  Clayto 
praying  the  judgment  of  the  Court  upon  the  following  q« 
tions : 

1st.  Has  the  legacy  of  James  K.  Polk  Clayton  lapsei 
And  if  so,  how  shall  it  be  disposed  of? 

2d.  Is  the  legacy  to  John  Clayton,  Jr.,  and  to  James  I 
Polk  Clayton,  in  said  6th  item,  a  special  legacy,  and  dotf 
stand  on  the  same  footing  with  the  legacy  to  Charles  Colhi 
Clayton,  and  must  each  be  abated,  pro  ratay  to  pay  the  dfih 
of  the  estate,  the  expenses  of  administration,  and  the  beqoe^ 
to  Agnes  Clayton  ? 

3d.  Is  Agnes  Clayton's  an  ordinary  specific  legacy,  «■ 
must  it  be  abated,  pro  rata,  with  other  specific  legacies? 

4th.  Is  not  the  corn,  grown  on  the  land  devised  toChaifc 
Collier  Clayton,  in  1865,  and  for  the  rent  of  the  land  ft 
1866,  subject  to  the  payment  of  said  debts  and  expenses? 

He  prayed  for  general  relief,  for  a  specific  decree 
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?s  Collier  Clayton  for  the  value  of  said  corn,  and  that 
efendants  should  answer  touching  said  averments. 
\  maiQ  facts  of  the  bill  were  not  denied.  But  John 
r  Clajrton  answered  that  lie  went  into  possession  of  the 
bequeathed  to  him  by  said  4th  item,  under  the  follow- 
rreement,  viz :  In  the  spring  of  1863,  testator  told  him 
le  had  given  to  him  that  farm,  which  was  then  in  posses- 
>f  a  tenant  nnder  a  lease ;  that  testator  said,  '^  I  give 
possession  of  it  at  once,  you  paying  said  tenant  a  reason- 
Drice  for  the  balahce  of  the  term  for  which  he  had  leased 
irm  ;'*  that  he  then  paid  the  tenant  $600  00  for  said 
pired  term,  and  went  at  once  into  possession  under  said 
tment,  and  had  ever  since  so  remained  in  possession  there- 

himself  or  tenants,  and  he  claimed  it  and  the  corn,  as 
•ed  in  the  bill.  He  contended  that  that  legacy  was 
ned. 

gnes  Clayton  also  answered  the  bill,  admitting  the 
[uents,  and  that  Akin,  as  excutor,  had  paid  her  $300  00, 
rear's  supjwrt,  and  $600  00  of  her  money  legacy,  but 
x>ntendcd  that  her  legacy,  being  in  lieu  of  a  relinquished 
er,  shonid  not  abate. 
n  the  trial  a  witness  testified,  that  soon  after  John  Clay- 

Sr.,  made  his  will,  he  requested  the  witness  to  tell 
rles  Collier  Clayton  that  he  had  given  him  said  farm; 
the  witness  did  tell  him  so,  and  Charles  Collier  Clayton 
^t  out  the  tenant,  paying  him  several  hundred  dollars, 
took  possession,  which  was  approved  of  by  the  testator, 
the  testator  ever  afterward  spoke  of  it  as  the  property  of 
irles  Collier  Clayton. 

^ABBEN  Akin  testified,  giving  a  detailed  statement  of 
pients  held  by  him  in  favor  of  testator,  stating  that  he 
1  notice  of  many  claims  against  the  estate,  some  of  which 
1  io  judgment ;  that  he  hoped  to  get  rid  of  some  of 
Ifrdums,  but  that  if  they  all  had  to  be  paid,  it  would  be 
JpHible  for  the  personal  assets  to  pay  the  debts  and  Agnes 
i'%  jeat^a  Bupi)ort,  $300  00,  and  her  legacy  of  82500  00, 
$1000  00  due  to  himself,  and  the  other  expenses  of 
ioDj  even  though  he  might  collect  all  the  judg- 
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merits  in  favor  of  the  testator,  and  use  one-balf  of  the 
ceeds  of  tlic  land  devised  to  John  Clayton,  Jr.,  and  Ji 
K.  Polk  Clayton.     He  explained  the  probabilitiee^of  colli 
ing  and  of  having  to  pay  the  claims  pro  and  con,  showii 
that  the  payment  of  the  debts,  without  a  resort  to  the  ]eg»-:j 
cies,  was  at  least  doubtful.     He  also  testified  that  whco 
sold  certain  land  of  testator,  he  did  it  when  there  was  a 
demand  for  land,  and  afl<;r  extensive  advertisement. 

As  to  Charles  Collier  Clayton,  Akin  testified,  thatheknet^ 
he  ought  not  to  take  that  land,  if  he  could  avoid  it, 
he  knew  that  Charles  Collier  Clayton  was  testator's  favoril 
and  that  testator  wished  him  to  have  the  land.     As  to 
own  claim,  he  testified  that  testator  applied  to  him  durii 
Court  to  write  his  will,  and  wished  him  to  act  as  execator;] 
that  he  declined  saying  to  testator  that  in  his  (Akio's)  opiii-j 
ion,  as  a  general  rule;  executors  who  acted  honestly 
fairly  were  not  paid  for  their  services,  and  for  that  reason, In' 
had  never  been  an  executor,  administrator,  or  guardian, 
would  not  voluntarily  place  himself  in  a  position  where 
might  be  tempted  to  do  wrong,  in  order  to  get  compensati( 
for  his  services ;  after  some  conversation,  testator  propoaed*, 
to  give  him  $1,000  00,  besides  the  regular  commissions,  as».^ 
compensation  for  all  labor  and  trouble  which  he  might  bai 
in  executing  the  will ;  to  this.  Akin  agreed,  wrote  the  will,  reiJ 
it  over  to  the  testator  and  the  witnesses,  and  it  was  execotei 
He  said  he  would  not  have  consented  to  act  as  executor,  nor. 
have  qualified  as  such,  but  for  said  $1,000  00  ;  that  he  had 
already  attended  to  a  claim  case  for  the  estate;  had  filed  the 
bill  in  this  case,  and  had  never  employed  any  counsel  for  the 
estate,  except  that  he  had  retained  Judge  Walker  at  thtf 
trial,  and   had  put  some  notes  out  for  collection,  when  to 
could  not  attend  to  them  in  person.     On  the  trial,  Charltf 
Collier  Clayton  offered  to  testify  as  to  said  gift  of  the  fino  j 
to  himself,  but  the  Court  held  him  incompetent.    He  al«  * 
offered  to  show,  as  a  witness,  that  Akin  had  sold  certain 
land  of  the  estate,  when  it  was  unnecessary,  and  for  less  tbatt    ; 
it  was  worth,  and  the  Court  held  that  that  was  irrelevant 
He  offered  to  show  that  the  debts  due  to  the  estate  were 
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•  in  excess  of  those  due  by  it.  The  Court  rejected  said 
)Dy.  After  argument  had,  the  Court  instructed  the 
aw  to  find,  and  they  accordingly  found  a  verdict,  and 
^ras  a  decree  as  follows : 

L  That  the  $1,000  00  to  Aikin  was  a  part  of  the 
ses  of  administration,  (but  that  this  finding  was  not 
:lude  creditors,  not  parties  to  this  bill,  as  to  that 
)  00). 

That  the  $1,000  00  due  Agnes  Clayton,  in  lieu  of 
,  is  a  debt  of  the  highest  dignity,  and  with  the 
00   allowed  her  as  her  year's  support,  sliould  be  paid 

any  other  debt  or  legacy,  (the  $900  00  already  paid 

of  course  to  be  deducted). 

The  $1,500  00  willed  to  her  is  a  general  money 
',  and  should  not  be  paid  till  all  the  specific  legacies 
ktisfied. 

•  That  the  proceeds  of  the  land  near  Alatoona,  where 
3r  lived  and  died,  was  a  specific  legacy  to  James  K. 
Clayton  and  John  Clayton,  but  that,  inasmuch  as  Jas. 
3lk  Clayton  died  without  issue,  before  testator  died, 
^acy  lapsed,  and  was  assets  in  the  hands  of  the  execu- 
ind  should  be  paid  to  the  widow  on  account  of  the 
0  00  due  her,  with  interest,  less  said  $900  00. 

L  That,  after  paying  the  widow,  the  next  payment 
d  be  the  expenses  of  administration,  including  the 
K)  00  to  Aikin,  and  then  the  other  debts  due  from  said 
i  should  be  paid. 

i.  To  make  these  payments,  that  the  residuum  of 'the 
B^  including  said  lapsed  legacy,  be  first  used,  and  if  that 
insafficient,  then  the  general  legacies,  say  said  $1,500  00 
m  widow,  and  if  that  was  not  sufficient,  then  said  lega- 
to John  Clayton,  Jr.,  and  Charles  Collier  Clayton,  pro 
[ttid  that  the  cost  of  this  proceeding  be  paid  as  part  of 
bpoues  of  administration. 

K  That  Charles  Collier  Clayton  has  no  title  to  said 
l^fttiept  that  derived  from  the  will,  and  none  by  the 
ifeiiS  gift,  and  that  he  pay  $575  00,  and  interest,  for 
fiurm  for  1865  and  1866,  and  this  to  be  taken,  if 


328         SUPREME  COURT  OF  6EOBOIA. 

Clayton  vs.  Aikin,  ex'r. 


necessary,  to  pay  the  debts,  before  resorting  to  said 
itself,  or  to  the  specific  legacy  of  John  Clayton,  Jr. 

The  verdict  was  signed  by  one  who  was  not  of  the 
which  tried  the  cause.  This  happened  in  this  way:  1 
being  no  fact  in  dispute,  the  argument  was  bad  as  to  tb( 
of  the  cause,  and  when  the  Judge  pronounced  his  opio 
time  was  given  to  draw  up  the  decree,  and  when  it 
ready,  the  Judge  instructed  the  acting  foreman  of  the 
then  in  the  box,  to  sign  the  verdict,  the  Court  undersi 
ing  that  the  counsel  all  consented  thereto. 

Charles  Collier  Clayton  assigns  that  said  decree  is 
neous,  because  the  verdict  was  so  signed ;  because  of  th 
and  5th  items  of  the  decree,  classing  Akin's  $1,000  < 
expenses  of  administration ;  the  finding  that  the  Ian* 
Alatoona  Creek,  belonging  to  Charles  Collier  Clayton, 
specific  legacy,  and  subject  to  the  said  debts,  and  liafa 
abatement  pro  rata  with  other  specific  legacies,  and  s 
said  7th  item  of  the  decree ;  and  the  refusal  to  let 
testify  or  to  show  that  Akin  sold  said  land  unnecessaril} 
for  too  little,  and  that  the  debts  due  to  the  estate  we 
excess  of  those  due  by  it,  were  all  erroneous. 

Agnes  Clayton  assigned  as  error  the  finding  thai 
$1,500  00  was  a  general  money  legacy,  and  not  to  be 
till  after  the  debts  and  specific  legacies  were  satisfied; 
the  devise  of  the  Alatoona  land  to  Charles  Collier  Ch 
to  the  land  to  John  Clayton,  Jr.,  were  specific  l^acies 
to  be  enjoyed  in  preference  to  her  said  provisions  in  li 
dower. 

Thus  were  made  the  foregoing  two  cases,  which  beloM 
here  were  treated  as  one. 

W.  T.  WoFFORD  and  L.  E.  Bleckley,  for  Chas.  C.  ( 
ton,  said,  "  legacy  ''  will  be  made  to  embrace  rea,lty  to  < 
out  testator's  intention,  2  Bou.  Die,  17;  5  T.  R,,  716;  1 
R.,  268  ;  7  Vesey  R.,  522  ;  2  Caines  R.,  345.  "  Prope 
includes  realty  and  personalty.  Code,  sec.  6  ;  and  a  sp 
legacy  is  one  operating  on  designated  property.  Oode^ 
2422.    Delivery  of  the  property  adeems.     Code,  sea  3^ 
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Die,  69;  19  Geo.  K,  316;  2  W.  and  T/s  Leading 
part  1st,  page  455,  et  seq.  Akin's  $1,000  00  bequest 
;eneral  legacy.  Code,  see.  2431.  A  gift  is  good  by 
ry  without  a  deed.  11  Geo.  jB.,  177.  Every  devise 
be  nature  of  a  conveyance.  2  Atkins  R.,  437 ;  35  Ga. 
ontract  to  convey  by  will,  after  consideration  passed, 
ed.  23d  Ga,  i?.,  431.  As  to  specific  performance, 
de,  sec.  3131-3.  How  buying  out  the  tenant  affected 
►n's  title.  See  1  Story's  Eq.  Juris,  sec.  761,  762,  763. 
tbity  not  always  a  benefit.  3  Kelly,  {Ga.  R,,)  480-1. 
leration  may  consist  in  injury.  Code,  sec.  2698.  No 
ion  to  the  rule  that  specifia  legacies  take  before  general 

Code,  sec.  2431,  2495.  Akin^s  $1,000  00  is  a  general 
,  and  liable  to  abate.  2  Wms.  on  Ex*rs.,  978 ;  1  Red- 
«  Wills,  sec.  56,  par.  12;  2  Vern,  434;  2  P.  Wms., 

Atk.,  171 ;  4  Bro.  C.  C,  349.  It  is  general  legacies 
abate  in  favor  of  the  widow.  2  Wms.  on  Ex'rs.,  976 ; 
field  on  Wills,  sec.  56,  par.  10 ;  1  P.  Wms.,  1 26 ;  2 
tenr.,  420 ;  Ambler,  244 ;  14  Sim.,  258.  This  is  not  a 
»r  election  by  C.  C.  Clayton.  9  Ga.  B.,  278 ;  31  do., 
Code,  sec.  3104-5-7. 

Akin  and  D.  A.  Walker,  for  Akin  and  the  widow, 

'  ademption  "  was  not  applicable  to  realty.     Wms.  on 

,  1145,;  note  P.  Redfield  on  L.  of  Wills,  539;  Roper 

^cies,  380 ;  Code,  sec.  2440 ;  Statute  of  Frauds,  sec  6. 

nption "  not  applicable  to  C.  C.  Clayton,  because  he 

ot  testator's  child,  nor  stood  in  the  place  of  a  child. 

7^3  Eq.,  sees.  1116,  1117,  1118.     The  $1,000  00  to 

is  part  of  the  expense  of  administration.     Code,  sec. 

Wms.  on  Ex'rs.,  905,  1169-70-80-81,  1576-78-79- 

-82.     The  evidence  offered  as  to  the  sale  and  quantum 

rsonal  assets  was  irrelevant.     Redfield,  549,  551 ;  6 

R,  277-298 ;  6  Metcalf  R.,  50 ;  Ambler,  244 ;  7  John 

I.,  262.     "Legacy"  generally  applied   to  personalty 

Bou.  Die.  Legacy  ;  2  Roper,  1486 ;  2  Wms.  on  Ex., 

The  intention  must  be  looked  to.     Code,  sec.  2420, 

part  2d.    Taking  in  lieu  of  dower,  she  is  a  purcVvaaet. 
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2  Scribner  on  Dower,  496,  sec  59,  chap.  17 ;  1  W.  &  T.'s  L  J 
Cases,  320,  (edition   of  1852);  1st  Roper,  431    to  433;  2" 
Wms.   ExVs.,  1169,  1175;  9  Watts,  265;  2   Redfield  on, 
Wills,  749;  1  P.  Wms.,  126;  2  Ves.  Sr.,  420  to  422;  Ihy, 
417-418 ;  Jarnian  on  W.,  404-408,  etc. 

McCay,  J. 

1.  The  legacy  of  $1,000  00  to  the  executor  is,  in  evay^ 
aspect  of  it,  a  general  legacy ;  and  as  to  abatement.  In  cam  ; 
of  a  deficiency  of  assets,  must  take  its  fate  as  such.    It  Imi' 
been  argued  that  the  terms  of  the  bequest  are  such  thatthc'^ 
legatee,  in  this  case,  is  not  a  volunteer,  but  stands  upon  thr^ 
footing  of  a  purchaser.     The  authorities  are  abundant  agaioflk^ 
this  position.     2  Williams  Ex.,  1171 ;  Fretwell  vs.  Stacy, t^ 
Vesey,  434 ;    Attorney  General  vs.   Robins,   2  P.  W.,  23;^ 
Herron  vs.  Herron,  2  Atk.  171.     In  all  these  cases  the  legicf '| 
was  for  "  the  care  and  pains"  of  the  executor,  language  whicfc-; 
IS,  in  effect,  tlie  same  as  is  used  by  Mr.  Clayton.     It  will  ba^ 
observed  that  this  is  not  a  question  whether  the  legacjr  is  I 
good  one,  or  whether  it  is  dependent  on  the  executor  acting, 
but  whether  it  is  a  legacy  which  may  be  called  upon  to  abat^  * 
with  other  general  legacies,  on  a  deficiency  of  assets.    The 
distinction  adoj)ted  in  the  cases  is,  that  to  constitute  a  legatee ' 
a  purchaser,  he  must  have  had  a  subsisting  right  at  the  deatk 
of  the  testator.     He  must  have  given  up  something  due^  some 
right  actually  in  existence  as  a  legal  claim,  at  the  time  the 
will  took  effect     The  widow's  dower  and  a  debt  due  from 
the  testator  to  the  legatee,  are  examples.     Here  is  no  debt 
At  the  death,  there  was  even  no  claim.     It  was  at  the  option 
of  the  executor  to  act  or  not.     Had  this  been  a  oontrad^ 
binding  upon  both  parties,  made  during  the  life  of  the  test** ' 
tor,  it  might  come  within  the  rules;  but,  obviously,  both  the 
testator  and  the  executor  were  unbound.     The  former  migh^  | 
at  his  pleasure,  have  made  a  new  will,  and  the  latter  h»ve 
refused  to  qualify.     Nor  is  there  any  harm  done.     The  exec 
utor  acts  with  his  eyes  open.     He  has  time  to  examine  vA^ 
the  status  of  the  estate  before  he  qualifies,  and  he  may  ea^'/ 
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£)w  whether  he  will  get  the  legacy  in  full.  As  a  legacy, 
jrefore,  this  must  be  considered  a  general  legacy,  liable,  if 
cessary,  to  abate  as  such.  The  Court,  in  this  case,  seems 
have  considered  this  8l>000  00  as  part  of  the  expenses  of 
Iministration.  It  is  either  a  legacy  or  nothing.  If  the 
cecutor,  in  this  case,  gets  a  thousand  dollars,  is  it  not  that 
luch  more  than  the  law  will  allow?  It  is,  then,  a  bounty 
r  the  testator — ^a  legacy — and  the  only  question  is,  is  he  a 
nrdiaser  or  not?  Suppose  he  fails  to  qualify,  has  he  any 
bdms  against  the  estate  ?  Has  he  given  up  anything  to  take 
liis?  The  expenses  of  administration  are  fixed  by  law. 
kidi  as  the  law  allows  he  is  entitled  to.  Here  is  a  fixed 
mn  of  $1,000  OiO,  given  as  a  legacy.  AVe  are  not  able  to  sec 
he  force  of  the  argument  which  gives  this  the  dignity  of 
Kpenses.  It  is  a  legacy,  and  nothing  more,  nothing  less, 
IJbren  for  good  reasons  and  with  good  purposes,  and  standing 
9011  the  footing  of  other  legacies,  given  for  considerations 
■id  motives  not  amounting  to  a  legal  obligation,  as  past 
Qndnesses,  affection,  moral  obligations,  etc. 

2,  The  testator  gives  to  Mrs.  Clayton  $1,500  00,  in  money, 
lod  various  articles  of  personal  property,  and  a  life-estate  in 
Certain  realty,  with  the  privilege  of  taking  $1,000  00,  in 
Im  of  the  life-estate.  All  this  in  one  item  of  the  will.  In 
i  distinct  item,  he  declares  that  the  '^  legacy  "  to  his  wife,  is 
il  lieu  of  dower.  It  seems  to  us  conclusive,  that  by  the 
Kord  ^'legacy,"  he  meant  all  that  he  had  given  her  in  the 
Imner  item.  The  life-estate  in  the  house  and  lot  is  not, 
Miaps,  technically,  a  legacy,  but  the  liberty  to  choose,  in 
Pnof  it,  $1,000  00,  clears  up  even  that  difficulty.  We  are 
If  opinion,  therefore,  that  the  entire  bequest,  in  item  third, 

itutes  the  "legacy,"  which  was  given  her  in  lieu  of 

She  has,  first,  her  option  to  take  her  dower  or  resort 

third  of  the  will.    When  she  has  done  this,  she  may, 

r  pleasure,  take  the  life-estate  in  the  house  and  lot,  or 
00,  as  part  of  her  legacy. 

:lFothing  is  better  settled  than  that  the  wife  is  a  pur- 
nf  a  legacy,  which  she  chooses,  under  a  will  in  lieu  of 
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At  the  death  of  the  testator,  she  has  a  legal  right  I 
dower.  It  overtops  all  legacies,  specific  as  well  as  g< 
It  is  a  right  superior  even  to  the  claims  of  creditoi 
when  she  accepts  the  offer  of  exchange,  tendered  her 
will,  and  gives  up  her  dower,  she  pays  a  valuable  cons 
tion  for  the  portion  which  she  accepts  ;  1  Roper  on  Le 
432;  Burredge  vs.  Brodyell,  1  P.  Wm.,  126;  Blan 
Merett,  2  Ves.,  Sr.,  420 ;  Darenhill  vs.  Flecher,  A 
244;  Norcott  vs.  Gordon,  14  Simmons,  258;  Isenh; 
Brown,  1  Ed.  Chan.  R.  441 ;  Locock  vs.  Clarkson 
Saussure,  476 ;  Heath  vs.  Dendy,  1  Russ.,  543  ;  Willi 
vs.  Williamson,  6  Paige,  298.  The  cases  in  Ambler 
2  Ves.,  Sr.,  420;  and  1  Russ.,  543,  even  go  so  far  as  t 
that  this  exemption  from  abatement,  in  case  of  a  1 
though  general,  in  lieu  of  dower,  in  case  of  a  deficie 
assets  to  pay  debts  and  specific  legacies,  exists,  thou 
legacy  be  of  greater  value  than  the  dower.  How  t 
may  be  true,  as  against  creditors,  there  seems  to  be  no 
ion.  Perhaps,  in  such  a  case,  the  amount  of  the 
might  be  of  moment.  That  this  exemption  from  abates 
good  even  as  to  creditors,  does  not  appear  to  have 
expressly  settled.  When  it  is  a  bona  fide  option,  the  pr 
would  seem  to  go  even  to  this  extent.  If  it  is  a  purcha 
rceditors  are  not  injured,  since,  in  lieu  of  the  legacy,  the 
has  thrown  into  the  fund,  out  of  which  they  are  to  be  sa 
her  dower.  The  point,  however,  is  not  distinctly  mi 
this  case,  and  we  do  not  settle  it. 

4.  It  is  very  plain  that,  if,  at  the  death  of  the  testai 
was  not  the  owner  of  the  farm  on  Alatoona  creek,  in 
county,  given  in  the  fourth  item  of  the  will  to  Chai 
Clayton,  that  legacy  was  adeemed.  If  he  had  sold 
some  third  person,  or  given  it  away  in  any  binding  m 
it  would  not  have  passed  under  the  will.  The  legacy 
have  been  adeemed ;  destroyed,  is  perhaps  the  most  i 
priate  word.  It  w:ould  not  have  existed  as  the  prop< 
the  testator,  and  could  not,  therefore,  pass  by  his  will. 

Our  statute  is  as  follows :  '^  A  legacy  is  adeemed  or  dei 
wholly,  or  in  part,  whenever  the  testator,  after  makii 


ATLA3TTA,  DECEAIBER  TERM,  1868.       333 

Clayton  vs,  Aikin,  cz'r. 

31,  during  his  life,  delivers  over  the  property  or  pays  the 
oncy  bequeathed  to  the  legatee,  either  expressly  or  by  im- 
ication,  in  lieu  of  the  legacy,  or  when  the  testator  conveys  to 
lother  the  specific  property,  and  does  not  afterwards  become 
oasessed  of  it,  or  otherwise  places  it  out  of  the  power  of  the 
Kecutor  to  deliver  over  the  legacy."  Code,  section  2427. 
ividently,  the  point  of  this  section  is,  that  if  the  property, 
fc  the  death,  does  not  belong  to  the  testator,  then  the  legacy 
I  dcdroyed.  Now,  it  can  make  no  difiTerence  who  is  the 
wner,  if  it  has  ceased  to  be  the  property  of  the  testator.  If 
lehas  delivered  it  over  to  the  legatee  in  such  a  manner  as  to 
[ivest  himself  of  the  power  to  dispose  of  it  before  his  death, 
lien  the  legacy,  as  such,  is  destroyed.  It  does  not  pass  under 
lie  will,  for  the  simple  reason  that  it  has  passed  before  the 
leath.  It  is  not,  therefore,  a  legacy  at  all,  and  cannot  be 
ibated.     It  stands  upon  the  footing  of  a  gift  during  life. 

6.  But  whether  this  be  so  or  not,  is  a  question  of  fact,  to  be 
iedded  by  a  jury  under  the  evidence.  If  the  testator,  after 
making  his  will,  "delivered  over"  this  tract  of  land  to 
Charles  Clayton,  with  intent,  (to  bp  made  apparent  by  the 
ficts  as  they  occurred,)  to  part  with  his  own  right  and 
dominion  over  it,  at  that  time,  then  it  ceased  to  be  his ;  he 
give  it  away  during  his  life,  and  by  that  act  he  destroyed  the 
legacy,  and  it  did  not  pass  under  his  will,  but  by  his  act 
diiriDg  life.  We  express  no  opinion  as  to  what  the  facts  do 
tttablish.  That  is  for  a  jury  to  determine,  under  the  charge 
af  the  Court,  as  to  the  law,  as  we  have  declared  it.  By  the 
jecaliar  language  of  our  Code,  sec.  2427,  it  is  provided  that 
•the  delivery  over  of  the  property  to  the  legatee,  during  the 
"Ife-tiine  of  the  testator,  is  an  ademption  or  destruction  of 
^  legacy.  As  a  matter  of  course,  this  "  delivery  "  must  be 
intent,  by  the  testator,  to  part,  then,  irrevocably  with 
ilown  dominion  and  ownership  of  the  property,  and  to  pass 
[into  the  l^atee.  We  think  the  Court  ought  to  have  left 
ftcts  of  this  transaction  to  a  jury,  charging  them  as  to 
kir.  If,  during  his  life,  the  testator  had  delivered  over 
Alatoona  creek  place,  in  Cobb  county,  to  Charles  C. 
with  intent  then  and  there  to  pass  the  right  and 
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dominion  of  it,  irrevocably,  out  of  himself  to  Charles  C^ 
then  it  passed  to  him  as  a  giA,  and  not  as  a  legacy,  under 
this  will. 

Judgment  reversed. 


The  Mayor  and  Aldermen  of  the  City  of  Sayan^ab; 
plaintiff  in  error,  vs.  Miles  D.  Cullens  and  Wip^ 
defendants  in  error. 

A  municipal  corporation,  the  owner  of  a  market,  the  btalls  ofvhiA 
it  rents,  is  bound  to  keep  the  pavement  in  front  of  the  stalls  in  aiift 
condition,  and  if  a  citizen  of  the  corporation  is  injured  through ne^M 
of  this  duty,  by  the  ollicers  of  the  corporation,  the  corporatioail 
liable  to  the  extent  of  the  injury  received. 

Case.     Motion  for  new  trial.     Decided  by  Judge  Fldc- 
MING.     Chatham  Superior  Court.     May  Term,  1267' 

Miles  D.  Cullens  and^  his  wife  brought  an  action  on  tk» 
case  against  said  corporation,  to  recover  damages,  becaoB 
said  wife  had  been  injured  by  falling  into  a  hole  or  inequalitf 
in  the  pavement  of  the  public  market  of  said  city. 
The  evidence  in  the  case  was  substantially  as  follows: 
Lewis  J.  B.  Fairciiild,  testified  that  he  was  in  the 
market  on  the  day  of  the  accident;  there  were  a  great  manf 
people  there,  and  the  place  was  one  much  frequented;  Ifa 
Ann  M.  Cullens  wfis  next  in  turn,  after  himself,  to  be  served;  j 
and  after  being  served,  in  turning,  fell,  from  stepping  intotto 
hole;  the  hole  was  on  the  south  side  of  the  market,  in  tin  j 
pavement  between  the  market-house  and  the  bench,  abort  ^ 
opposite  to  Rutherford's  store;  unless  a  person  was  v&f  Jj 
careful,  he  would  have  been  apt  to  have  fallen  intothat  hole;  i 
witness  lifted  her  up,  senseless;  hole  would  have  been  i 
concealed  by  the  crowd ;  witness  came  near  falling  into  it 
himself;  accident  happened  early  in  Januar}',  1866.  Oa 
cross-examination,  witness  stated  that  hole  may  have  been  ^ 
two   feet  across.     On  direct  examination  resnmed^  witnesB 
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d  that  the  same  morning  was  the  first  time  he  noticed 
bole;  and  he  noticed  it  because  he  came  near  falh'ng  into 
fore  the  accident  to  Mrs.  Cullens. 

laintiff  next  read  the  testimony  of  Mrs.  Mary  E. 
SH,  taken  by  deposition,  as  follows :  She  did  not  know 
plaintifi^;  was  in  the  market  of  the  city  of  Savannah, 
anuary  6th,  1866,  and  did  see  a  lady  fall  into  a  hole  in 
pavement  of  the  market;  did  not  know,  of  her  own 
?ledgc,  that  it  was  Mrs.  Cullens,  but  was  so  informed  ; 
h^le  was  in  that  part  of  the  market  which  is  on  Con- 
\  street,  about  opposite  Rutherford's  store,  and  inside  of 
railing;  the  hole  was  quite  large, nearly  a  yard  one  way, 
a  little  less  the  other ;  the  lady  was  buying  some  saussa- 
at  a  stall  or  outside  bench,  with  her  back  to  the  hole; 
as  she  had  placed  these  in  the  basket,  and  was  turning 
Y  from  the  stall,  she  fell  in  the  hole.  Witness  did  not 
tk,  from  all  she  could  see,  that  the  lady  was  guilty  of 
ligence;  it  was  a  hole  of  irregular  shape,  quite  deep,  and 
gerons  to  persons  purchasing  in  that  part  of  the  market ; 
t  part  of  the  market  was  often  crowded  with  purchasers  ; 

lady  could  not  stand  alone  or  bear  her  weight  on  her 
t;  they  had  to  give  her  a  seat  until  a  carriage  came  and 
k  her  away ;  she  was  lifted  up  and  carried  by  band  to  the 
Tiage ;  she  could  not  walk  at  all.  Witness  could  not 
te  the  exact  nature  of  the  injury  Mrs.  Cullens  received, 
tghe  appeared  to  be  in  very  great  pain. 
On  cross-examination,  this  witness  deposed  that  she  did 
t  think  the  lady  was  careless  or  negligent,  because  the  hole 
B  near  the  stall,  and  a  person  buying  as  she  was,  with 
lieis  around  her,  at  the  stall  or  bench,  could  not  well  see 

avoid  the  hole  without  exercising  very  great  care ;  and 
W)ns  buying  goods  in  the  market  do  not  keep  their  eyes 
A  attention  fixed  on  where  they  are  walking.  Witness 
18  looking  at  the  lady  when  the  accident  was  about  to 
kppen,  and  was  making  change  for  the  sausages  she  had 
Wght;  and  she  fell  just  as  she  turned  away  from  the 
each ;  did  not  remember  ever  to  have  seen  her  before ;  a 
ttwm  walking  along  towards  the  hole  could  see  it  plainly, 
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unless  the  2)Iace  was  crowded ;  she  remembered  the  day  and 
month  from  the  fact  that  her  husband  was  token  sick  the 
day  before^  and  that  on  that  day  she  had  to  employ  Bovai^ 
one  in  his  place  to  assist  her.     The  hole  bad  been  there i 
long  time ;  how  long  she  did  not  know, 

William  Morel,  sworn  on  same  side,  testified  that  hi 
saw  Mrs.  Cullcns  in  bed,  after  the  accident,  suffering  gieit 
agony ;  break  in  the  pavement  had  been  there  a  long  tim^ 
and  witness  regarded  it  as  dangerous ;  he  had  nearly  fallar 
into  it  himself,  and  scveml  times  spoke  of  it  as  a  daugerooi 
place,  and  said  that  somebody  would  fall  into  it  and  hurt  himr 
self;  Mrs.  Cullens  was  the  life  and  soul  of  her  family ;  hok^ 
of  which  he  spoke,  was  near  the  bench  outside  the  niarketp 
house,  partly  under  and  partly  outside  said  bench.  Ol 
cross-examination,  this  witness  testified  that  the  hole  was  nflft 
repaired  until  Mr.  Brunner  came  into  office  as  clerk  of  tin 
market ;  it  was  about  the  size  of  two  chairs  put  together; 
about  six  inches  deep  on  one  side  and  four  inches  on  thi 
other ;  he  thought  Mre.  Cullcns  was  about  fifty-eight  yean 
old ;  city  had  been  in  charge  of  the  United  States  militaij 
authorities  from  2 1st  December,  1864,  to  November,  1865. 

Isaac  Brunnkr,  on  the  same  side,  testified  that  he 
the  present  clerk  of  the  market;  that  the  hole  was  pointed 
out  to  him  by  the  city  marshal,  Mr.  Wayne;  and  that  he  hid 
it  repaired  after  he  went  into  office  as  clerk,  which  was  oi 
the  1 2th  January,  1866 ;  the  hole  was  from  four  tc  six  incbtf 
deep;  he  had  never  noticed  it  before;  supi>osed  the  cost  of ; 
repairing  it  was  not  over  a  dollar  and  a  half  or  two  doIlaA 
On  cross-examination,  stated  his  belief  that  the  hole  wasabotf  1 
a  foot  scpiare,  and  ai^pearcd  to  have  been  occasioned  by  the  - 
removal  of  a  stone.     The  city  was  then,  generally,  in  a  bid  j 
condition,  and  much  money  had  been  spent   in  repairiogp  I 
afterwards.     On  direct  examination  resumed,  he  stated  that  : 
the  hole  was  under  the  corner  of  the  bench. 

The  depositions  of  Dr.  James  S.  Morel,  on  the  aan*  ' 
side,  were  as  follows :    That  he  was  a  doctor  of  medioiilip 
and  had  been  a  practitioner  for  thirty-four  years ;  was  calM 
to  see  and  professionally  attend  Mrs.  Cullens,  the  phiiotiir; 
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411  her  complainiog  of  great  pain  in  her  hip,  and  the  symp- 
iu»y  declared  a  fracture  of  the  neck  of  the  thigh  bone  within 
s  capsular  ligament ;  attended  her  for  a  month  or  more ; 
I  charge  was  one  hundred  dollars;  her  condition  had  been 
e  of  pain,  and  she  would  probably  be  a  cripple  for  life; 
th  the  advance  of  life^  her  condition  would  be  attended 
Ih  great  inconvenience  to  herself  and  to  her  friends ;  had 
lOWD  Mrs.  Cullens  for  many  years ;  she  was  active  in  her 
ibits,  and  the  main  stay  of  her  family;  and  the  accident 
iiich  had  deprived  her  of  tiie  use  of  her  limbs  had  seriously 
jared  her  economical  interests.  Of  her  then  present  health 
i  had  nothing  to  say^  except  that  she  was  unable  to  walk 
ithout  artificial  aid.  On  cross-examination^  he  stated  that 
IB.  Cullens  was  more  than  iifly  years  of  age^  and  that  bones 
«  easily  broken  at  that  time  of  life,  and  that  slight  causes 
oold  sometimes  produce  a  fracture. 

Miles  H.  Cullens,  son  of  plainti&s,  on  »ime  side,  testified 
lat  he  knew  nothing,  personally,  of  the  accident;  but  that,  for 
X  months  ailer  it,  his  mother  was  not  out  of  her  room ;  and 
mi  she  was  still  suficring ;  slie  had,  before  the  accident,  been 
person  of  active  business  habits,  but,  since,  had  been  able 
I  do  nothing;  she  got  about  her  room  with  crutches;  she 
■d  no  use  of  her  limb,  could  not  raise  herself  without  aid,  and 
reuld  probably  never  recover  her  powers.  On  cross-exam- 
lation,  he  stated  he  did  not  know  his  mother's  exact  age, 
tt  believed  Mr.  Morel  had  stated  it  about  correctly.  Did 
Nife  know  his  mother's  habits  in  reference  to  market;  but 
hit  she  had  been  to  the  market  four  or  five  times  just  before 
hiiocident. 

i'Bjr  consent,  plaintifis  then  introduced  statement  of  Lyde 
IpQDWiN,  formerly  city  marshal,  to  the  effect  that,  from  the 
of  market  stalls,  he,  as  city  marshal,  had,  in  the  month 

E^Deoember,  1865,  paid  into  the  city  treasury  one  thousand 

tABD  T.  Gibson,  on  same  side,  testified  that  he  was 

'.tmsorer  from  Febniary,  1865,  to  the  latter  part  of  the 

On  the  first  of  November,  of  that  year,  the  city 

ito  treasury  about  sixteen  hundred  dollars ;  and,  on 

V<H*  xxxvni— 22. 
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the  first  of  December,  aI>out  two  thousand  dollars.    Darii 
the  month  of  December^  the  sum  of  about  sixteen  thoi 
dollars  was  paid  in.     The  proceeds  of  rice  turned  over  to 
city  by  Gen.  Sherman,  seem  to  have  been  about  thirty- 
thousand  dollars  when  Dr.  Arnold  went  out  of  office  as  nu 
of  Savannah.     The  money,  known  as  the  rice  fund,  had 
used  in  keeping  up  the  city  stores  for  support  of  the 
On  the  cross-examination,  he  testified  that  the  city  was  mi 
out  of  repair  when  it  was  turned  over  by  the  military  to 
civil  authorities;  and  the  city  authorities  did  the  most ii 
portant  works  of  repair  as  soon  as  they  could,  indue 
repairs  of  jail  and  guard  house.     Gen.  Sherman  came  in 
21st  December,  1864;  and  the  city  was  not  turned  over  M 
the  civil  authorities   until   the   first   of  November,  Ij 
Taxes  were  laid,  collected  and  expended  by  the  milil 
during  that  time.     The  city  was  in  bad  condition  when  tui 
over  by  the  military ;  and  the  expenses  for  the  city  polic 
and  other  matters  of  the  restored  civil  government, 
heavy. 

Plaintiffs  having  here  closed  their  case,  defendant  int 
duced  the  following  evidence : 

Joiiif  R.  JoHNSox,  elected  an  alderman  of  the  city  onti 
first  Wednesday  of  Deccml)cr,  1865,  testified  that,  on  th 
Monday  thereafter,  he  was  appointed  chairman  of  the  marht 
committee,  and  that  the  market  was  then  in  bad  coDclitio^ 
so  far  as  respected  the  stalls  and  conveniences  for  selling^ 
Pavements  in  and  around  the  market  were  in  fair  conditioit 
He  had  to  borrow  scales  to  do  weighing.  Repairs  were  wtM. 
as  soon  as  they  could  be  done  with  limited  means  at  coa-j 
mand.  His  impression  was,  that  the  hole  shown  him,  as  the 
one  which  occasioned  the  accident  to  Mrs.  Culleus,  was  ndi 
under  the  bench,  and  was  about  a  foot  square  and  six  incbfli^ 
deep.  As  chairman  of  the  market  committee,  he  ccooo^c^ 
mized  as  much  as  he  could,  owing  to  the  condition  of  tb) 
finances  of  the  city.  The  hole  in  the  pavement^  abov«^ 
referred  to,  was  not  repaired  until  Mr.  Brunner  cameintf>: 
clerk  of  the  market;  would  not  have  noticed  the  hole  if  | 
his  attention  had  not  been  called  to  it.  j 
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fendant  then  introduced,  as  a  witness,  Edward  C.  An- 
3N,  mayor  of  the  city  of  Savannah,  who  testified  that 
LS  elected  mayor  of  the  city  on  the  first  Wednesday  in 
nber,  1865,  under  an  ordinance  of  the  Convention  of 
pa,  and  had,  under  that  and  a  subsequent  election,  been 
r  to  the  (then)  present  time.  On  entering  upon  his  ofiS- 
uties,  in  the  month  of  December,  1865,  he  found  the 
!n  a  chaotic  condition,  and  without  money  to  make 
rs  much  more  important  than  repairs  at  the  market. 
mgh  the  civil  authorities  of  the  city,  in  their  efforts  to 
)ve  the  condition  of  things,  were  promptly  seconded  by 
lilitary,  still  there  were  embarrassments  growing  out  of 
len  hew  condition  of  affairs.  Until  January  or  Febru- 
866,  no  system  of  repairs  had  been,  or  could  be  begun, 
;  to  financial  and  other  difficulties.  The  city  was  heav- 
debt,  on  outstanding  bonds  and  coupons,  and  many 
tant  necessities  for  repairs,  had  not  yet  (at  the  time  of 
5  his  testimony)  been  met,  in  consequence  of  the  embar- 
ents  of  the  city.  Besides  repairs  on  the  jail  and  guard 
,  those  considered  most  deserving  of  prompt  attention, 
the  avenues  to  and  from  the  wharves,  for  the  purpose 
siting  commerce  to  the  city,  and  to  enable  merchandise 
;  to  and  from  the  shipping.  The  stones  from  those 
les  had  been  removed  during  the  war.  Tor  the  purpose 
king  cribs  in  the  river,  in  order  to  obstruct  the  approach 
sderal  vessels  to  the  city.  Witness  here  verified  his 
d  report  as  mayor,  (with  the  city  treasurer's  report 
Ecd,)  dated  1st  October,  1866,  and  which  was  consid- 
in  evidence,  as  far  as  it  might  be  used  by  either  party. 
;  Bichaud  D.  Arnold,  also  introduced  for  the  defence, 
ted  that  he  was  mayor  of  Savannah,  from  October,  1863, 
di  December,  1865.  Military  government  prevailed  in 
inah  from  21st  December,  1864,  to  1st  November,  1865, 
jk  which  time  the  functions  of  municipal  civil  govern- 
pJO  the  city,  so  far  as  they  were  exercised,  were  exercised 
JMpiiition  of  the  military.  The  miljtary  laid,  collected 
Biiieiided  the  taxes.  When  he  lefl  the  city  government, 
r,  1865,  the  city  was^in  as  bad  repair  as  it  could 
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be;  but  the  civil  authorities  were  not  to  blame.  Nogc 
system  of  repairs  had  been  ordered,  because  the  city  h* 
the  means.  Witness  here  verified  his  official  report  asm 
(with  the  city  treasurer's  report  annexed,)  dated  28th  De 
ber,  1865,  aud  which  was  considered  in  evidence,  as  fiur 
might  be  used  by  either  party.  The  witness  slated 
whilst,  by  the  treasurer's  report,  there  appeared  to  be  ii 
treasury,  on  1st  December,  1865,  a  balance  of  only  §2091 
yet  that,  between  that  time  and  the  said  28th  Decen 
1865,  there  was  an  available  cash  balance  of  $37,2(M 
including  the  money  paid  into  the  treasury  on  account o 
rice  aforesaid.  He  stated  that  the  rice  matter  had  been  to 
over  to  a  committee,  which  had  faithfully  discharged  it»d 
and,  whilst  he  knew  there  was  litigation  pending  betwce 
private  owners  of  rice  aud  the  city,  yet  he  thought  said 
gation  embraced  only  a  comparatively  small  portion  o 
proceeds.  Witness  further  stated,  that  he  knew  the  p 
tiffs,  aud  that  they  had  been  living  in  Savannah  for  tb 
fifteen  or  twenty  years;  and  further,  that  the  bones  of  a 
son  of  Mrs.  Cullens's  age  break  easily;  sometimes  from 
ing  by  a  trip  from  a  carpet.  In  November,  1865,  l 
mayor  of  the  city,  issued  a  proclamation,  requiring  dl 
to  repair  their  side-walks ;  but  the  order  was  not  gen( 
enforced,  owing  to  the  poverty  of  the  people.  On  the  era 
ami  nation,  the  witness  testified  to  nothing  not  herein  1 
stated  as  his  testimony,  except  that  the  private  owners  oi 
or  some  of  them,  being  dissatisfied  with  the  compens 
allowed  by  the  city,  had  brought  suit  against  the  city, 

Edward  C.  Anderson,  re-called,  testified  that  the 
known  as  the  rice  money,  never  went  into  the  curmi 
penses  of  the  city,  and,  after  paying  what  might  be  A 
private  owners,  was  considered  a  fund  for  the  support  o 
poor. 

It  was  agreed  that  the  record  of  the  suit  in  said  Saj 
Court,  respecting  the  rice  controversy,  might  be  used  ii 
dence;  but  it  was  not  ased  by  production  of  it  befoi 
Court  or  jury. 

The  case  being  closed,  tlie  same  was  argued  by  the  rfi 


ATLANTA,  DECEMBER  TERM,  1868.       341 

The  Msyor,  etc.,  of  Savannah,  r^.  Cullens  and  Wife. 

counsel  for  the  said  plaintiffs  and  the  said  defendant; 
idant's  counsel  contending  and  arguing  that  a  municipal 
oration  wait  not  liable  to  be  impleaded,  at  the  suit  of  an 
ridual  or  individuals,  for  or  on  account  of  any  matter, 
i  or  thing  set  out  in  plaintiffs'  action ;  that  there  was 
my  thing  on  the  face  of  the  record  in  said  cause,  which 
ed  a  legal  liability,  on  •  the  part  of  said  corporation,  to 
tlaintifis  in  said  action ;  that,  even  if  an  individual  might 
sad  such  municipal  corporation,  for  or  on  account  of  any 
}r,  cause  or  thing  set  out  in  the  declaration,  still,  that 
ich  suit  would  lie  at  the  instance,  or  in  behalf  of  a  cor- 
JOT  of  such  municipal  corporation,  against  said  corpora- 

that  said  plaintiffs  were  not,  in  any  event,  entitled  to 
iges,  except  on  proof  of  gross  negligence  or  neglect  on 
ort  of  the  defendant,  and  that  there  was  no  such  proof 
e cause;  that,  where  the  law  creates  a  duty  or  charge, 
he  party  is  disabled  to  perform  it,  and  has  no  remedy 

then  the  law  will  excuse  him,  and  that  in  said  cause 
I  was  proof  of  such  disability  on  the  part  of  the  defend- 
irithout  its  fault ;  that  the  plaintiffs  could  not,  in  any 
t,  recover,  unless  Mrs.  Cullens  was,  at  the  time  of  the 
lent,  in  the  exercise  of  ordinary  care ;  that  the  pleadings 
proofs  in  said  cause  did  not  show  any  non-feasance,  mis- 
nee,  mal-feasance,  injury,  wrong  or  tort  wrongfully  com- 
ed  or  suffered  by  said  defendant,  in  the  premises,  and 
red  no  cause  of  action;  that,  under  the  evidence  in  said 
e,  the  said  municipal  corporation,  the  defendant,  had  a 
I  discretion  in  determining  what  repairs  in  said  city  were 
;  necessary  to  be  done  or  made  by  said  defendant,  accord- 
to  its  means  and  opportunities,  and  that  the  exercise  of 
discretion,  as  proved  in  said  cause,  was  not,  under  the 
imstances,  the  subject  of  complaint  or  cavil,  after  such 
•etion  had  been  honestly  exercised,  and  that  the  proofs 
red  it  had  been  honestly  exercised  ;  that  it  was  not  only 
ro  that  the  hole  or  break  in  the  pavement  was  the  result 
efendant's  neglect  or  negligence,  but  that  it  was  shown, 
lir  presumption,  to  have  occurred  during  the  military 
pation  and  government  of  the  city ;  and  that  the  evi- 
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dence  conduced  to  show^  and  did  show^  the  exercise  by  defent 
ant  of  a  legal  discretion  in  the  premises,  not  the  subject  rf 
review,  revision  or  control  by  a  jury;  and  the  counsel  of 
said  plaintiffs  arguing  against  said  propositions  as  not  appl^ 
cable  to  the  facts  and  law  of  the  case. 

After  argument  had,  the  Coui't  charged  the  jury,  that.  It; 
entitle  the  plaintiffs  to  recover,  Mrs.  Cullens  must  have" 
in  the  exercise  of  ordinary  care  at  the  time  of  the  aod< 
that  a  municipal  corporation  was  liable  to  suit  by  a  prii 
individual  in  a  cause  like  that  before  the  Court,  and 
such  suit  might  be  maintained,  against  the  defendant,  by 
inhabitant  of  the  city  of  Savannah ;  that  the  facts  of 
case,  including  the  amount  of  damages,  were  questions 
the  determination  of  the  jury;  that  whilst  it  was  true 
a  disability  to  perform  a  duty  created  by  law,  and  not  by  < 
tract,  would,  in  general,  excuse  performance,  yet  intimatedi 
suggested  to  the  jury  that  this  case  might  form  an  except 
not  only  because  the  public  market  of  Savannah  was  a 
oughfare,   but   because   the  corporation  derived  a  rev< 
therefrom.     To  which  charge,  (and  omissions  to  charge^ i 
hereipafter  stated,)  counsel  for  defendant  excepted. 

The  jury  returned  a  verdict  for  the  plaintiffs,  and 
damages  against  the  defendant  in  the  sum  of  two  thoani4 
dollars. 

Whereupon,  counsel  for  said  defendant  moved  for  arrest  cf 
judgment  in  said  cause  on  the  following  grounds :  , 

1st.  Because  the  defendant,  a  municipal  corporation,  isDol 
liable  or  subject  to  be  impleaded,  at  the  suit  of  an  individodi 
or  individuals,  for  or  on  account  of  any  matter,  cause  <it 
thing  set  forth  in  the  petition  or  declaration  of  said  plainti&| 

2.  Because  there  is  not  anything  on  the  face  of  the  recorf' 
in  said  cause,  which  shows  a  legal  liability,  on  the  part  rf 
said  defendant,  to  the  plaintiffs  in  said  cause.  I 

And,  failing  the  motion  in  arrest  of  judgment  on  eitheroC; 
said  grounds,  then  for  a  new  trial  in  said  cause,  on  the  fti*; 
lowing  grounds: 

1st.  Because,  even  if  an  individual  or  individuals  wMfi 
implead  such  municipal  corporation,  for  or  on  acoount  of  aoy; 

1 

1 

i 
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cause  or  thing  set  out  in  said  plaintiffs'  said  petition 

ration ;  still,  no  such  suit  lies,  at  tlie  instance  or  in 

>f  a  corporator  or  of  corporators  of  such  corporation, 

such  municipal  corporation. 

because  the  Judge  erred  in  not  charging  the  jury,  on 

nt  presented   by  defendant's  counsel,   to-wit:  that 

s  were  not,  in  any  event,  entitled  to  damages,  except 

r  of  gross  negligence  or  neglect  on  the  part  of  the 

at. 

(ecause  the  Judge,  whilst  admitting,  in  his  charge 

ary,  that  disability  to  perform  a  duty  created  by  lawj 

by  contract,  would  excuse  performance ;  yet,  inti- 
r  suggested  to  the  jury,  that  this  case  might  form  an 
>n,  not  only  because  the  public  market  of  Savannah 
horoughfare,  but  because  the  corporation  derived  a 

therefrom. 

Because  the  pleadings  and  proofs  in  said  cause  did 
V  any  non-feasance,  mis-feasance,  raal -feasance,  injury, 
or  tort,  wrongfully  committed  or  suffered  by  said 
nt,  in  the  premises ;  and  showed  no  cause  of  action.  ^ 
Because  the  aforesaid  intimations  or  suggestions  of 
•urt  to  the  jury,  in  respect  to  the  supposed  duty  of 

defendant,  as  to  the  repair  of  said  public   market, 
*oneou6  and  illegal. 

Because  the  said  charge  was  not  only  erroneous  in 
ters  herein  before  stated,  but  also  in  that  the  Judge 
to  charge  the  jury,  that,  under  the  evidence  in  said 
lid  defendant  had  a  legal  discretion  in  determining 
pairs  in  said  city  were  most  necessary  to  be  done  or 
r  said  defendant,  according  to  its  means  and  opportu- 
lod  that  the  exercise  of  such  discretion  was  not  the 
uf  complaint  or  cavil,  after  such  legal  discretion  had 
aestly  exercised. 
Btoause  said  charge  was  contrary  to  the  law  of  said 

Beouue  said  charge  was  against  the  evidence  in  said 

the  verdict  of  the  jury  was  against  the  evi- 


344         SUPREME  COURT  OF  GEORGIA. 

The  Mayor,  etc.,  of  Savannah,  vs.  Gullena  and  Wife. 

dence  in  said  cause^  not  only  because  it  was  not  shown  tlnl 
the  hole  or  break  in  the  pavement  was  the  result  of  defend^ 
ant's  neglect  or  negligence,  but  that  it  was  shown^  by  fairpn^ 
sumption,  to  have  occurred  during  the  military  ooeapatioft 
and  government  of  the  city ;  and  because  the  evidence  ooi- 
duced  to  show,  and  did  show,  the  exercise  by  defendant  of  I 
legal  discretion,  in  the  premises,  not  the  subject  of  reviefjj 
revision  or  control  by  a  jury  in  said  Court;  and  becanrf 
said  verdict  was  against  the  weight  of  evidence  in  said  catnip 

10th.  Because  the  verdict  of  the  jury  was  against  thelnr 
of  said  cause ;  especially  in  the  matters  and  for  the  retentf 
herein  before  indicated. 

The  Judge  having  heard  argument  in  vacation  upon  said 
motions  and  taken  time  to  consider,  in  May,  1868,  filed  M 
oflSce  his  refusal  either  to  arrest  the  judgment  or  to  grants 
new  trial. 

The  corporation  now  assigns  as  error  said  refusal,  upoi 
the  grounds  stated  in  the  motion  aforesaid  and  upon  thi 
further  grounds,  as  follows:  "11th.  Said  Judge  erred  it 
deciding  that  there  was  any  peculiar  duty  or  responsibili^^ 
resting  on  the  defendant  in  respect  to  repairs  in,  on,  or 
around  said  public  market,  over  and  above  other  repairs  iB 
said  city,  shown  by  the  evidence  to  have  been  of  moit 
importance,  and  when  the  evidence  showed  that,  without  ill 
fault,  defendant  had  not  the  means  to  make  all  necessary  and 
proper  repairs  of  the  thoroughfares  and  public  places  in  said 
city. 

12th.  The  said  Judge  erred  in  deciding  that,  under  tta 
law  and  evidence  in  said  cause,  the  defendant  had  not  th* 
legal  discretion,  without  the  right  of  review  or  control  bf  • 
court  or  jury,  to  determine,  under  the  actual  circumstance 
proved  on  said  trial,  what  repairs  said  corporation  should 
first  make  in  said  city,  with  the  limited  means  at  its  com- 
mand ;  and  especially,  when  there  was  no  proof  showing 
that  the  want  of  repairs  in  or  around  said  public  marked 
the  pavements  thereof,  was  caused  or  occasioned  by  said  co^ 
poratiou  or  any  of  its  servants  or  agents,  or  was  known  toil 
or  them  or  any  of  them ;  and  in  further  deciding  that  tb 


ATLAlfTA,  DECEMBER  TERM,  18C8.       345 


The  Mayor,  etc.,  of  Savannah,  vs.  Cullens  and  Wife. 


eotiDg  of  stalls  in  said  market,  or  the  requirement  that 
otain  articles  of  food  should  be  sold  only  thereat,  raised  an 
mplied  contract  that  said  market  had  no  defect  in  the  pave- 
■ent  thereof,^  (The  Judge's  written  reasons  filed  in  office 
one  the  decisions  alluded  to  in  said  grounds/') 

Edw.  J.  Hardex,  .(represented  by  the  Reporter,)  made 
ihe  following  citations:  On  the  motion  in  arrest  of  judg- 
meat,  2  Hill,  (S.  C.,)  571 ;  3  Peters,  409,  2  Tenn.,  667 ;  9 
Haas.,  247  ;  Mayor,  J^.,  vs.  Henley,  1  Bing.,  N.  C,  222  ; 
[87  E.  a  L.,  336,)  3  Hill,  (N.  Y.),  612.  As  to  whether  a 
Dorporator  could  maintain  the  action;  A.  &  A.  on  Corp., 
■ecs.  97,  390,  629,  630 ;  1st  Gr.  Ev.,  sec.  331 ;  1st  Cliitty's 
IL,  (1833),  46 ;  18  Howard,  344,  (note).  To  show  that 
there  must  be  gross  neglect :  Daniels  vs.  Potter  et  aL^  4  C. 
4fP.,  262;  (19  E.  C.  L.,  506),  and  5  Sandford,  (N.  Y.), 
303-4.  As  to  inability  to  repair  being  a  good  excuse: 
Broom's  L.  M.,  118;  8  Tenn.  R.,  267;  Story  on  B.,  sec.  56 ; 
9d  Parsons  on  C,  672-3 ;  2  Kernan,  (N.  Y.),  99.  As  to 
Hwr  discretion,  etc.:  W.  on  Corp.,  313,  sec.  817  ;  4  M.  &  S.j 
»-29 ;  3  Howard,  98 ;  12  Peck,  193 ;  1  Denio,  595 ;  16  Peck  ^ 
190;  7  Ga.  K,  139;  11  Ga,  R.,  221. 

Tho6.  E.  Loyd,  for  defendant  in  error,  replied  :  Plain- 
tiff in  error  owns  the  market;  Dawson's  Compilation,  427. 
None  can  sell  certain  meats  elsewhere ;  Henry's  Ordinances, 
138.  Therefore,  they  are  liable  for  damage  caused  by  their 
neglecting  to  repair,  etc.:  2  Black's  S.  C.  R.,  422,490;  16 
N.  Y.  R.,  158;  17  N.  Y.  R.,  104;  5  Sandford's  S.  C.  R., 
\X»;  3Hill,  ffl2;  1  Selden,  369;  Tort  will  lie  against  a 
nrporation,  Mayor  of  Columbus  vs.  Goetchins,  7  Ga.  B.,  139; 
JKi&op  &  Parsons  vs.  Macon,  7  Ga.  R.,  200,  et  seq. 

'  McCay,  J. 

Although  there  may  be  found  dicta  that  a  corporation  can 

be  sued  for  a  tor/,  yet  the  authorities  in  support  of  the 

doctrine  are  numerous  and  conclusive.     Angel  & 

,8eoL  382-^85.    Nor  does  a  municipal  corporation  form 

tteepftion.    The  case  of  the  Mayor  of  Lynn  vs.  Turner^ 
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Cowper,  &c.,  was  against  a  municipal  corporation  forfiiiUDgto 
repair  and  clean  out  a  creek ;  indeed  the  old  cases  of  suiti 
against  corporations  for  torts  (that  is^  actions  on  the  cue 
for  negligence,)  are  almost  all  against  municipal  corporatioai 
See  the  cases  cited  in  16  East.,  6. 

If  the  wrong  be  a  mere  breach  of  public  duty,  and  oo 
damage  to  any  one,  no  action  lies.     4th  Maule  &  S.,  27. 

As  corporations  almost  always  act  by  their  agents,  andii 
they,  like  private  persons,  are  not  liable  for  the  willful  tres- 
passes of  their  agents,  which  they  have  not  authorized  or 
adopted,  and  which  are  not  done  in  the  course  of  the  agent's 
performance  of  his  duty,  but  few  cases  are  found  of  a(AioD8 
of  trespass  against  cori)orations  for  actual  wrongs  done,  bat 
the  books  are  full  of  actions  on  the  case  against  both  publio 
and  private  corporations,  for  damages  caused  by  a'failured 
the  corporation  to  perform  some  duty  cast  upon  it  by  law, 
Chcsnut,  mil  &  Co.,  vs.  Ruttcr,  4  Ser.  &  Kawle,  6. 

2d.  There  is  no  doubt,  also,  that  one  of  the  corporatoB 
may  be  the  plaintiff  in  a  suit  against  a  corporation.  The 
corporation  is  itself  a  quasi  person,  and  even  as  respects  one 
g{  its  members,  has  a  separate  individuality.     2  Bay,  109; 

5  Adol  &  Ellis,  866. 

We  think,  therefore,  that  the  motion  in  arrest  of  judg- 
ment was  rightly  overruled. 

3.  That  there  is  a  general  duty  upon  the  city  of  Savannah 
to  keep  its  streets  in  repair,  is,  we  believe,  not  questionei 
Its  defence,  or  rather  its  excuse,  as  to  the  sireetSy  in  this  cas^ 
•was  a  strong  one.  The  law  does  not  require  jmpossibilitieSj 
and  there  is  force  in  the  argument,  that  when  all  could  not  be 
done  at  once,  it  was  no  breach  of  duty  not  to  select,  as  the 
first  to  be  repaired,  any  particular  spot.  On  the  other  hand, 
the  market  was  the  property  of  the  corporation,  from  which 
it  derived  a  revenue,  in  the  way  of  rents.  Why  was  it  not 
just  as  much  bound  to  keep  that  safe  as  a  merchant  is  the 
floor  of  his  store?  To  keep  the  market  in  a  safe  conditionf 
it  being  property,  and  used  by  the  city  for  its  revenues,  was 

6  private  duty.     It  was  the  duty  of  a  property  holder,  aB^ 
the  city  stands^  in  this  respect,  upon  the  same  footing  as  ^ 
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bdividual.    It  must  use  its  own^so  as  not  to  hurt  its  neigh- 
bon. 

Whatever  was  the  condition  of  the  streets,  it  was  its  duty 
ut  to  have  a  trap,  on  its  private  property,  by  which  a  citizen 
VIS  injured.  We  liold,  therefore,  that  the  Judge  was  right 
D  his  charge  to  the  jury ;  that  the  market  stood  on  a  dif- 
erent  footing  from  the  streets,  aud  tliat  the  excuse  presented 
Bd  not  apply  to  it. 
Judgment  affirmed. 


fu,  D.  Gbeen  etal,,  plaintiffs  in  error,  vs.  John  Jones  et 

al.,  defendants  in  error. 

I  Confederate  carrency  paid  and  credited  on  a  note  for  its  nominal 
nioe.  eztingaished  the  note  to  the  amount  of  that  nominal  value. 

I  In  Mits  upon  Confederate  contracts,  where  there  has  been  no  rule  of 
lawTioIated,  nor  manifest  injustice  done,  this  Court  will  not  control  the 
&cretion  of  the  Court  below,  in  refusing  to  grant  a  new  trial. 

Scaling  Ordinance.     Motion   for  new  trial.     Decided  by 
hdge  J.  M.  Clark.    Lee  Superior  Court.    September  Term, 


This  action  was  by  the  payees  against  the  makers  of  the 
Uowing  paper : 

*ti8,750  00.     ^  December,  18G4. 

»f  the  first  day  of  January  next,  I  promise  W.  D.  Green,  Philip  West, 
liW.  Liggon,  Elizabeth  Whitrett,  and  P.  S.  Hall,  or  bearer,  the  sum  of 
r-tight  thousand  seven   hundred  and  fifly  dollars,  in  Confederate 
word  Confederate  was  crossed  by  lines  as  if  it  was  intended  to  be 
out— tReporteb.)  currency,  and  should  the  currency  depreciate 
Ht  present  value,  it  is  to  be  estimated  at  is  present  value,  and 

"JOHN  JONES,  by  Willis  A.  Jones 

''  W.  A.  JONES,  Sec. 

"C.  B.  CALLOWAY,  Sec. »» 

it  were  indorsed  the  following  credits: 
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*'Rec^d  on  the  within  note  thirty-five  thousand  one  hundred  and  ninetj* 
seven  50-100  dollars.     Dec.  20th,  18G4.  PHILIP  WEST." 

<<  Rec'd  on  the  within  note  ($30,000  00)  thirty  thousand  dollars.  Tbii 
the  25th  day  of  February,  1865.  PHILIP  WEST," 

The  effort  of  defendants  on  the  trial  was  to  scale  the  same 
by  the  Ordinance  of  1865. 

The  plaintiffs  read  in  evidence  said  paper,  shewed  bf 
Philip  West,  that  it  was  given  between  the  first  and  the 
tenth  of  December,  1864,  for  a  settlement  of  lands  on  P»- 
chitla  creek,  Calhoun  county,  Georgia,  containing  thirteen 
hundred  and  seventy-five  acres,  which  was  worth  $10  00  or 
$12  00  per  acre  before  the  war,  has  been  worth  that  muchsince^ 
and  at  the  time  of  trial,  was  worth,  he  supposed,  $6  00  or 
$7  00  per  acre;  that  said  credits  were  for  Confederate  currency, 
paid  to  himself,  the  amounts  being  shewn  by  the  credits. 
Another  witness,  in  behalf  of  plaintiffs,  testified  about  as  did 
West,  as  to  the  value  of  said  land.  Two  of  the  defendants 
testified  that  said  land  was  not  then  worth  over  $2  00  pef 
acre ;  that  the  fencing  was  bad,  etc.,  and  that  they  wonld 
tnke  that  price  for  their  part  of  it.  With  these  agreed  another 
witness.  Tlie  defendants,  besides  the  evidence  aforesaid, 
shewed  that  the  word  "Confederate''  was  stricken  out  of  the 
original  paper,  so  that  it  should  be  payable  in  either  State  or 
Confederate  currency,  and  that  $1  00  in  gold,  was  worth, 
in  Confederate  currency,  $32  00  en  the  1st,  $35  00  on  the 
15th,  and  $50  00  on  the  30th  of  December,  1864,  and 
$60  00  on  the  1st,  and  $65  00  on  the  15th  of  January, 
1865,  $50  00  on  the  1st,  and  $46  00  on  the  15th  of  Febru- 
ary, 1865,  and  $55  00  on  the  1st  of  March,  1865.  The 
plaintiffs'  attorneys  requested  the  Court  to  charge  the  jo7 
thus :  '•  You  will  find  out,  from  the  proof,  the  value  of  the 
several  sums  of  money  paid  on  the  note,  on  the  day  thattw 
note  was  made,  and  deduct  therefrom  the  face  of  the  note,n 
there  was  a  decline  in  the  value  of  Confederate  money  W- 
tween  the  several  periods,  in  accordance  with  the  contra^ 
expressed  in  the  note."  And  further,  that  they  could  ^ 
take  the  value  of  the  land  then,  but  make  up  their  verdic* 
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basis  of  its  value  at  the  time  the  contract  was  made, 
ourt  did  not  so  charge,  but  charged : 
The  credits  upon  the  note,  are  an  absolute  and  full 
uishment  of  the  debt,  to  the  amount  of  the  credits. 
(Was  a  reiteration  of  first.) 

If  you  believe  the  note  was  payable  in  Confederate 
,  you  can,  in  determining  the  amount  of  the  balance 
ke  either  the  value  of  the  laud  for  which  it  was  given, 

value  of  the  Confederate  money.  Either  mode  is 
)you.  You  can  add  to  your  finding,  if  you  think 
,  the  difference  between  gold  and  the  present  currency. 

In  coming  to  a  conclusion,  as  to  the  mode  of  arriving 
Its,  that  is,  whether  you  will  make  the  land  or  the 
)f  Confederate  currency,  the  basis  of  your  calculation, 
n  inquire  as  to  the  intention  of  the  parties,  as  to  the 
3y  in  which  the  same  was  to  be  paid.  Either  mode, 
id  or  the  currency,  is  open  to  you.  The  whole  ques- 
submitted  to  your  consideration,  and  you  may  consider 
ue  of  the  land  or  the  currency  at  any  time, 
verdict  was  for  $219  02,  with  interest  from  25th  of 
iry,  1865,  and  costs  of  suit,  against  said  defendants, 
ipon,  plaintiffs  moved  for  a  new  trial,  averring  that 
urt  erred  in  refusing  to  charge  as  requested,  and  in 
ng,  as  specified  above,  and  that  the  verdict  was  con- 
jo  the  evidence,  etc.  The  Court  refused  a  new  trial, 
lis  is  assigned  as  error. 

I.  West,  C.  T.  Goode,  Vason  &  Davis,  for  plaintiffs 
)r. 

A.  Hawkins,  Kimbrough,  for  defendants  in  error. 

JOTER,  J. 

\  error  assigned  to  the  judgment  of  the  Court  below  is, 
BmaI  to  grant  a  new  trial  upon  the  several  grounds 
in  the  motion  therefor.  The  charge  of  the  Court  to 
xn^  in  relation  to  the  credits  on  the  note,  is  in  accord- 
•nli.the  ruling  of  this  Court,  in  Mordecai  vs.  Stewart, 
126. 


k\ 
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Upon  looking  through  the  record  in  this  case,  we  find  no 
error  tliat  will  authorize  this  Court,  according  to  its  repeated 
adjudications  in  this  class  of  cases,  to  control  the  discretion 
of  the  Court  below  in  refusing  to  grant  a  new  trial.  Let  the 
judgment  of  the  Court  below  be  affirmed. 


CuTTS  &  Johnson  et  a?.,  plaintiffs  in  error,  vs.  N.  A.  Har- 
dee, survivor,  defendant  in  error. 

Brown,  C.  J. 

1.  While  the  courts  have  the  power,  and  it  is  their  duty,  when  a  properciie 
is  made,  to  declare  Acts  of  the  Legislature  unconstitutional  and  ToJd, 
such  Acts  are  always  presumed  to  be  constitutional,  and  the  authori^ 
of  the  courts  to  declare  them  Toid  should  be  exercised  with  great  eu- 
tion,  and  should  never  be  resorted  to  but  in  clear  and  urgent  cases. 

2.  That  provision  of  the  Constitution  of  the  United  States  which  deniei 
to  a  State  the  right  to  pass  any  law  impairing  the  obligation  of  contnctti 
does  not  interfere  with  the  right  of  a  State  to  pass  laws  acting  upoatkl 
remedy. 

3.  There  is  a  plain  distinction  between  the  obligation  of  a  contract  aai 
the  remedy  for  its  enforcement,  and  while  the  Legislature  may  not  in* 
pair  the  obligation  of  the  contract,  it  has  the  undoubted  right  to  chaDg^ 
modify  or  vary  the  nature  and  extent  of  the  remedy,  (provided  aiit^ 
stantive  remedy  is  always  Icfl  to  the  creditor,  so  long  as  the  State doei 
not  deny  to  her  courts  jurisdiction  of  contracts,)  and  to  prescribe Mck 
rules  of  procedure  and  of  evidence  as  may,  in  its  wisdom,  seem  belt 
suited  to  advance  the  administration  of  justice  in  the  courts. 

4.  That  part  of  the  Act  of  the  Legislature  passed  at  its  late  session,  68* 
titled  **  An  Act  for  the  relief  of  debtors,  and  to  authorize  the  acj'iwl' 
ment  of  debts  upon  principles  of  equity, '*  which  provides  forachang* 
of  the  rules  of  evidence,  (under  which  this  case  originated,)  is  not  un- 
constitutional, though  it  may  permit  evidence  to  go  to  the  j[ury  whick 
has  not  heretofore  been  allowed,  and  which  the  courts  may  consider 
irrelevant  and  improper.  It  is  the  province  of  the  Legislature  to  prt" 
scribe  the  rules  of  evidence  and  of  the  courts  to  administer  thena. 

6.  It  is  no  objection  to  the  constitutionality  of  this  Act  that  it  authortfe* 
the  jury  to  reduce  the  amount  of  the  debt  sued  for,  according  ^^^ 
equities  of  the  case,  as  this  is  done  every  day  in  court,  in  case  of  p*"^ 
tial  failure  of  consideration,  and  the  like.  This  must  be  done,hoW<*» 
according  to  the  real  equities  between  the  parties,  and  not  acconb< 
to  the  caprice  of  the  jury,  and  when  so  done,  it  neither  impairs  »• 
obligation  of  the  contract  nor  works  injustice  to  the  parties  litjgaai 
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If  this  should  be  seized  upon  by  the  jury,  and  used  as  a  pretext  for 
reducing  the  debt,  otherwise  than  the  equities  between  the  parties 
permit,  it  will  be  the  duty  of  the  Court  to  set  aside  the  verdict  when 
tliat  fact  is  made  plainly  to  appear. 

,  In  this  case,  the  obligation  of  the  contract  was  not  in  any  degree 
impaired  by  the  filing  of  the  pleas  by  the  defendant,  to  which  objection 
VIS  made,  as  a  foundation  for  the  introduction  of  evidence  under  the 
itttnte,  and  the  evidence  should  have  been  received,  and  if  the  jury  had 
made  an  improper  use  of  it,  or  found  contrary  to  law  and  evidence,  it 
voold  then  have  been  time  enough  for  the  Court  to  interfere  and  set 
ttidetbe  verdict. 

.  Wlien  the  statute  authorizes  certain  facts  to  be  given  in  evidence,  a 
demurrer  to  a  plea  which  lays  the  foundation  for  such  evidence,  should 
not  be  sustained.  The  old  rules  of  pleading  in  such  case  must  yield 
to  the  statute. 

IcCat,  J.,  concurring. 

•  It  is  not  to  be  presumed  that  the  Legislature  intends  to  violate  the 
Constitution  of  the  United  States,  and  when  words  are  used  in  an  Act, 
titey  ought  to  be  construed,  if  possible,  so  as  to  make  the  Act  consistent 
vith  that  Constitution. 

•  The  consideration  of  a  contract,  and  whether  there  has  been  a  tender 
of  the  whole  or  any  part  of  a  debt  sued  on,  and  if  the  debt  was  not 
paid,  that  it  was  the  creditor's  fault,  are  not  only  in  all  cases  fit  matters 
for  proof,  but  are  often  of  great  importance  in  arriving  at  proper  con- 
dosioDs  as  to  the  true  rights  of  the  parties  in  the  matters  before  the 
Court.  Nor  can  such  evidence,  in  any  proper  use  of  it,  at  all  tend 
to  impair  the  obligation  of  the  contract  sued  on. 

•  If  the  property,  upou  which  the  credit  was  given  in  the  contract,  has 
been  lost,  or  rendered  worthless,  it  is  competent  for  the  Legislature 
to  permit  the  defendant,  when  the  contract  is  sued  upon,  to  show  by 
vbose  fault  that  property  was  lost  or  destroyed,  and  the  value  of  it 
■t  the  time  of  the  contract,  and  at  the  time  of  the  loss. 

»Tkit  clause  of  the  Act  of  the  Legislature  under  discussion,  which 
Mborizes  the  jury,  in  suits  upon  certain  contracts,  to  reduce  the  debt 
Medapon,  according  to  the  equities  of  each  case,  was  not  intended  to 
pmnit  them  to  impair  the  obligation  of  the  contract  of  the  parties. 
IW  equity  and  justice  there  meant,  is  that  fair  and  honest  duty  which 
iidiowes  to  the  other, under  the  contract,  to  be  gathered  from  the 
tvWie  transactionas,  it  actually  occurred  between  them,  and  from  the 
9ik  creating  legal  or  equitable  obligations,  which  have  happened 
them  since  the  date  of  the  contract. 
^obligation  of  a  contract  cannot  be  impaired  by  the  Legislature  of 
under  the  guise  of  changing  the  rules  of  evidence,  or  altering 
of  procedure.  Nor  can  the  Legislature  authorize  a  court 
10  to  adjudicate  between  the  parties  to  a  contract,  as  to  alter 
iU  obligation,  as  it  was,  in  fact^  entered  into. 

with  these  principles,  a  State  Legislature  may  alter  the 
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rulca  of  evidence,  and  change  the  mode  of  proceeding  in  the  SMi 
Courts.     Nor  is  it  the  province  of  this  Conrt  to  declare  an  Actof  tW 
Legislature  void,  because  it  permits  the  introduction  of  evideDei^ 
which,  in  the  opinion  of  the  Court,  may  be  irrelevant  to  the  i68ae,iiij 
calculated  to  distract  or  mislead  the  minds  of  the  jary. 

7.  The  Act  of  the  Legislature  in  1868,  so  far  as  it  allows  the  defendnli 
in  all  suits  upon  the  contracts  dated  before  the  first  of  June,  1866|tl 
give  in  evidence  the  consideration  of  the  debt  sued  on,  whether  laf ; 
tender  has  been  made,  and  if  the  debt  was   not  paid,  whose  fanUft 
was,  what  property  the  credit  was  given  upon,  and  if  that  propertjkil' 
been  lost,  by  whose  fault  it  was,  and  so  far  as  it  authorizes  the  JQiys 
such  crises,  to  reduce  the  debt  sued  on,  according  to  the  phnciplatf 
equity,  is  not,  if  construed  according  to  the  well  established  rules  for  tkl! 
construction  of  statutes,  in  violation  of  that  clause  of  the  ConstitatioA: 
of  the  United  States  which  prohibits  any  State  from  pasaog  a  hv 
impairing  the  obligation  of  contracts. 

8.  Should  any  Court  of  this  State  give  to  the  Act  in  question,  in  Mf 
case  tried  before  it,  such  a  construction  as  would  impair  the  obligitifli', 
of  the  contract  under  investigation,  this  Court,  id  a  proper  case 
will  correct  the  error. 

9.  A  plea  filed,  setting  up  any  facts  which,  by  express  enactment  of  i 
Legislature,  are  permitted  to  be  given  in  evidence,  is  not  demoi 

Warner,  J.,  dissenting. 

This  was  an  action  brought  by  the  plaintiff  against  the  defendants, 
promissory  note,  for  the  sum  of  $5,2^9  00,  dated  January  22,  18fly 
and  due  iorty-five  days  after  date. 

The  defendant,  Stewart,  filed  a  plea,  setting  up,  by  way  of  defence  to  tW 
note,  certain  facts,  as  provided  by  the  provisions  of  the  first  section  fll| 
the  Act  of  18G8,  **  for  the  relief  of  debtors,  and  to  authorize  the  a^jilM 
ment  of  debts  upon  principles  of  equity."  The  plaintiff  demurred  III 
the  defendant's  plea,  and  the  Court  below  sustained  the  demurrer,  nil 
the  defendant  excepted. 

The  decision  of  this  question  necessarily  involves  the  constitutionalitj  W^ 
the  Act  of  18G8.  The  first  section  of  that  Act  provides,  *«that,  ia  iP 
suits  which  shall  be  brought  for  the  recovery  of  debts,  inanyof  thrj 
Courts  of  this  State,  or  upon  contracts  for  the  payment  of  moMfi^ 
made  prior  to  the  1st  of  June,  1865,  (except  for  the  hire  or  sale  dfj 
slaves),  it  shall  be  lawful  for  the  parties,  in  all  such  cases,  togifeii 
evidence  before  tlie  jury  impanneled  to  try  the  same,  the  conaidfliir.f 
tion  of  the  debt  or  contract  which  may  be  the  subject  of  the  sait,  tk^ 
amount  and  value  of  the  property  owned  by  the  defendant  at  thetiai^ 
the  debt  was  contracted,  or  the  contract  entered  into,  to  show  npOD  tit' 
faith  of  what  property,  credit  was  given  to  him,  and  what  tender  ^ 
tenders  of  payment  he  made  to  the  creditor  at  any  time,  and  that  W 
non-payment  of  the  debt  or  debts,  was  owing  to  the  refusal  of  ite 
creditor  to  receive  the  money  tendered  or  offered  to  be  tendered,  t^ 
destruction  or  loss  of  the  property  upon  the  faith  of  which  the  cnA 
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YBSgiTen,  and  how  and  in  what  manner  the  property  was  destroyed  or 
kit,  and  by  whose  default,  and  in  all  snch  cases  the  juries,  which  try 
fte  same,  shall  have  power  to  reduce  the  amount  of  the  debt  or  debts 
suidforf  according  to  the  equities  of  each  case,  and  render  such  ver- 
iuU  as  to  them  shall  appear  just  and  equitable.^'  This  Act  of  tho 
Legislature,  in  my  judgment,  necessarily  impairs  the  obligation  of  the 
contract,  as  it  existed  wider  the  law  at  the  time  the  contract  was  made, 
ndit  makes  no  difference  whether  that  result  is  produced  under  the 
BBne  of  a  remedy,  or  under  ihe  pretext  of  regulating  the  admissibility 
,$f  tcidtnce*  Is  the  contract  and  the  obligation  to  perform  it  as  valua- 
Ue  HOW,  under  the  provisions  of  the  Act  of  18G8,  as  it  w^s  under  the 
kw  applicable  to  the  contract  at  the  time  it  was  made  f 

Selief-law.  Demurrer.  Decided  by  Judge  J.  M.  Clark. 
luDter  Superior  Court.    October  Term,  1868. 

CattB  &  Johnson  and  James  Stewart,  on  the  22d  of  Janu- 
fcy,  1861,  gave  their  single  bill  or  bond  for  $5,229  01,  pay- 
lUe  to  the  order  of  N.  A.  Hardee  &  Co.,  forty-five  days  after 
Irie,  and  also  an  agreement  to  pay  expenses  if  suit  had  to 
hs  brought  on  it.  Suit  was  brought  thereon,  in  March,  1861. 
Ellne  of  the  plaintiffs  died,  and  the  case  proceeded  in  the 
Ivne  of  the  survivor.  The  cause  was  pending  in  October, 
1868,  and  then  Stewart  plead  that  ^^  said  note  was  made  prior 
||the  Ist  day  of  June,  1865;  that  the  consideration  for  the 
Ime,  was  a  security  of  A.  S.  Cutts  only ;  that,  at  the  time 
pd  note  was  made,  the  amount  and  value  of  the  property 
^vned  by  the  defendant,  was  about  $200,000  00,  and  that 

or  about  the  —  day  of ,  18 — ,  said  defendant  tcn- 

1,  or  offered  to  tender,  payment  of  said  draft  in  currency, 

in  circulation  generally,  and  which  said  plaintiff  refused 

noeive  in  payment  thereof;   said  property  was  lost  or 

'ed  in  the  following  manner,   to-wit:   one  hundred 

I,  worth   $100,000  00,  were  manumitted,  and  the 

therein  destroyed ;  he  owned  about  five  thousand 

of  land  in  Sumter  and  Schley  counties,  then  of  the 

of  about  $45,000  00,  and  not  worth  more  now  than 

00  or  $8,000  00 ;  he  sold  the  most  valuable  place ;  he 

kibr  $5,000  00,  in  Confederate  money,  most  of  which 

18  now  on  hand,  and  worthless ;  he  had  no  interest  in 

ition  of  said  note ;  said  property  was  destroyed 

Vo9U  XYXvni—23. 
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by  fire,  etc.;  and  further,  "  that  by  the  Constitution  of  the 
State   of  Georgia,  this   Court  has   no  jurisdiction  of  tlm 


case." 


The  plea  was  demurred  to^  and  the  demurrer  wassustainei 
This  is  assigned  as  error. 

W.  A.  Hawkins,  Lyon  &  deGraffenried,  Vaso5  i  \ 
Davis,  for  plaintiffs  in  error.  jj 

J.  J.  Scarborough,  C.  T.  Goode,  for  defendant  in  errot 

1 

Browx,  C.  J. 

The  first  section  of  the  Act  of  the  Legislature,  passed  it 
the  session  of  1868,  entitled,  "An  Act  for  the  relief  of  deb^ 
ors,  and  to  authorize  the  adjustment  of  debts  uponprincipM 
of  equity,"  is  in  these  words : 

"That  in  all  suits  which  shall  be  brought  for  the  recoviif 
of  debts,  in  any  of  the  Courts  of  this  State,  or  upon  contiieK 
for  the  payment  of  money,  made  prior  to  the  first  day 
June,  1865,  (except  for  the  sale  or  hire  of  slaves,)  it  shall 
may  be  lawful  for  the  parties,  in  all  such  cases,  to  give  ii 
evidence  before  the  jury  impanneled  to  try  the  same,  the 
sidcmtion  of  the  debt  or  contract  which  may  be  the  snhjeei^ 
of  the  suit,  the  amount  and  value  of  the  property  owned  \f 
the  debtor  at  the  time  the  debt  was  contracted,  or  thecoBR^ 
tract  entered  into,  to  show  upon  the  faith  of  what  proper^ 
the  credit  Mas  given  to  him,  and  what  tender  or  tendenoi 
payment  he  made  to  the  creditor,  at  any  time,  and  tbatth| 
non-payment  of  the  debt  or  debts  was  owing  to  the  refoal 
of  the  creditor  to  receive  the  money  tendered,  or  ofierediti 
be  tendered  ;  the  destruction  or  loss  of  the  property  upon  tfcl| 
faith  of  which  the  credit  was  given  ;  and  how  and  in  wl 
manner  the  property  was  destroyed  or  lost,  and  by  whoaij 
default ;  and  in  all  such  cases,  the  juries  which  try  thesani' 
shall  have  power  to  reduce  the  amount  of  the  debt  or  dehW 
sued  for,  according  to  the  equities  of  each  case,  and  reodffj 
such  verdicts  as  to  them  shall  appear  just  and  oquitabW 

The  pleas  filed  in  this  case  were  such  as  were  neoessarv  t9^ 


ATLANTA,  DECEMBER  TERM,  1868.       355 

Cutts  k  Johnson  «/  al.,  vs.  Hardee. 

let  m  the  evidence  on  the  trial,  which  is  authorized  by  the 
above  section  of  the  Act.  Counsel  for  plaintiff  demurred  to 
the  pleas,  on  the  ground  that  the  Act  was  unconstitutional 
and  void.  The  Court  sustained  the  demurrer,  and  ordered 
He  pleas  to  be  stricken  from  the  record,  and  that  decision  is 
OKigncd  as  error. 

1.  It  can  not  be  questioned  that  the  Courts  have  the  power 
Id  declare  Acts  of  the  Legislature  unconstitutional,  null  and 
toid;  and  to  refuse,  on  that  ground,  to  enforce  them.  While 
this  is  a  necessary  power,  it  is  one  that  should  be  exercised 
11th  great  caution.  Solemn  Acts  of  the  Legislature  are 
always  presumed  to  be  constitutional  and  binding,  and  should 
iever  be  set  aside  by  the  Courts,  except  in  clear  and  urgent 
twes.  K  the  Court  entertains  doubts,  the  decision  should 
ie  in  £avor  of  the  validity  of  the  Act.  12  Wheat.,  270. 
16  Go.  It,  102. 

2.  It  is  contended  that  this  section  of  this  Act  violates 
Alt  provision  of  the  Constitution  of  the  United  States  which 
Ihiies  to  any  State  the  power  to  pass  any  law  impairing  the 
obligation  of  contracts.  But  that  provision  of  the  Constitu- 
fim  does  not  prohibit  the  passage  of  laws,  by  the  States, 
ietiDg  upon  the  remedy. 

■  8.  The  distinction  between  the  obligation  of  a  contract  and 
Vie  remedy  for  its  enforcement,  is  well  established  by  the 
itathorities ;  and  while  the  Legislature  has  no  right  to  impair 

t obligation  of  the  contract,  it  has  the  undoubted  right  to 
ige,  modify,  or  vary  the  nature  and  extent  of  the  remedy, 
ided  a  substantive  remedy  is  left  to  the  creditor.     12 
1, 285, 349-50;  4  Wheat.,  200, 201 ;  1  Howard's  Reps., 
316;   Story  on  the  Const.,  sec.  1385;   3  Peters'  Reps., 
;  S  Pet.,  456;  13  Pet.,  312 ;  23  Maine  Reps.,  318,  322; 
Ifaine,  109 ;  2  Fairf,  284 ;  6  Pick.,  501 ;  1  Cowen,  501 ; 
h.^Eeps.,  404 ;  9  Ala.,  713 ;  1  Texas,  598,  600 ;  4  Watts 
,  220 ;  5  How.  Miss.  Reports,  285 ;  1  Kernan's  Reps,, 
S  Denio,  274 ;  4  Gilmer,  221 ;  1  Morris,  70 ;  7  Geo. 
;  9  Geo.  B,,  258 ;  12  Geo.  B.,  437;  13  Geo.  B.,  806 ; 
R.,  151;   28  Geo.  B.,  345;  37  Geo.  B.,  440,  and 
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numerous  other  authorities  which  might  be  cited  sustaioiog 
the  same  doctrine. 

So  long  as  the  State  undertakes  to  furnish  remedies,  she 
may  vary  or  modify  them  at  pleasure,  if  she  does  not  destrof 
their  substantive  character.     But  it  does  not  necessarily  fbl> 
low  that  a  State  is  bound  to  furnish  any  remedy  at  all,  fir 
the  enforcement  of  contracts.     If,  in  the  organization  of  he^ 
government,  she  should  determine  to  establish  the  cash  sys- 
tem in  all  trade  and  commerce,  and  should  deny  to  her  coaito 
jurisdiction  over  any  executory  contract  for  the  payment  of; 
money,  I  know  of  no  coercive  power  under  our  system  di 
government  to  compel  her  to  change  her  system,  and  estabM  , 
Courts  with  jurisdiction  over  such  questions.    Nor  would tli6  •^ 
obligation  of  the  contract  be  impaired  by  such  a  refusal  Of  1 
the  part  of  a  State  to  enforce  the  contract,  as  the  injanl^^ 
party,  in  case  the  contract  were  not  declared  illegal  by  iki 
laws  of  the  State  where  made,  would  have  his  right  of  actioB 
wherever  he  might  find  the  other  party  or  his  property,  withflk 
the  jurisdiction  of  a  State  whose  laws  afford  remedies  fortb 
enforcement  of  such  contracts. 

The  late  Chief  Justice  Marshall,  who  was  certainly  one  of 
the  ablest  jurists  of  any  age,  while  he  characterizes  thecofr  i 
duct  of  a  State,  which  would  refuse  to  afford  remedies  !•  | 
enforce  contracts,  in  very  strong  terms  of  reproach,  admiHj 
the  power  of  the  State  to  withhold  all  remedy,  and  denidl^ 
that  there  is  any  coercive  power  over  her,  to  compel  her  to) 
enforce  the  performance  of  contracts.     In  Ogden  vs.  Saund«i| ; 
12  Wheat.,  350-1-2,  he  says:    "Our  country  exhibits  tl»j 
extraordinary  spectacle  of  distinct,  and,  in  many  respecfi^^ 
independent  governments,  over  the  same  territory  and  th© 
same  people.     The  local  governments  are  restrained  fifOB 
impairing  the  obligation  of  contracts,  but  they  furnish  tta 
remedy  to  enforce  them,  and  administer  that  remedy  in  tri- 
bunals constituted  by  themselves.     It  has  been  shown  tW 
the  obligation  is  distinct  from  the  remedy,  and  it  would  seen 
to  follow,  that  the  law  might  act  on  the  remedy  without  act- 
ing on  the  obligation.     To  afford  a  remedy  is  certainly  tf* 
iigh  duty  of  those  who  govern  to  those  who  are  govemci 
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L  failure  in  the  performance  of  this  duty,  subjects  the  gov- 
mment  to  the  just  reproach  of  the  world.  But  the  Condi- 
iim  has  not  undertaken  to  enforce  its  performance.  That 
jaBtniment  treats  the  States  with  the  respect  wliich  is  due  to 
btelligent  beings,  understanding  their  duties,  and  willing  to 
j^orm  them  ;  not  as  insane  beings,  who  must  be  compelled 
|»act  for  self-preservation.  Its  language  is  the  language  of 
mirainty  not  coercion.  It  prohibits  the  States  from  passing 
Uxj  law  impairing  the  obligation  of  contracts ;  it  does  not 
Ugam  them  to  enforce  contracts.  Should  a  State  be  sufficlent- 
Ij  insane  to  shut  up  or  abolish  its  Courts,  and  thereby  vyith- 
hid  aU  remedy y  would  this  annihilation  of  remedy  annihilate 
Ibe  obligation,  also,  of  contracts?  We  know  it  would  not. 
If  the  debtor  should  come  within  the  jurisdiction  of  any 
pDurt  of  another  State,  the  remedy  would  be  immediately 
jl^Iied,  and  the  inherent  obligation  of  the  contract  enforced. 
Ibis  can  not  be  ascribed  to  a  renewal  of  the  obligation  ;  for 
Ining  the  line  of  a  State  can  not  re-create  an  obligation, 
tUch  was  extinguished.  It  must  be  the  original  obligation, 
ifeived  from  the  agreement  of  the  parties,  and  which  exists 
InnuPAiRED,  though  the  remedy  was  withdrawn.'^  '*  The 
jDoDStitation  contemplates  restraint  as  to  the  obligation  of  con- 
bicts,  not  as  to  the  application  of  remedy.'^  So,  if  a  State 
ihll  not  merely  modify  or  withhold  a  particular  remedy,  but 
pUl  apply  it  in  such  manner  as  to  extinguish  the  obligation 
[ritboat  performance,  it  would  be  an  abuse  of  power  which 
Id  scarcely  be  misunderstood,  but  which  would  not  prove 
remedy  could  not  be  regulated  without  regulating  obli- 

''*If  it  leaves  the  obligation  untouched,  but  withholds  (lie 
ly,  or  affords  one  which  is  merely  nominal^  it  is  like  all 
cases  of  mis-goverument,  and  leaves  the  debtor  still 
to  his  creditor,  should  he  be  found,  or  should  his  prop- 
be  found,  where  the  laws  afford  a  remedy." 

quotations  from  this  great  luminary  of  legal  science, 

'  vas  never  accused  of  too  great  partiality  for  the  rights 

States,  show  clearly  his  opinion,  not  only  that  the 

and  the  remedy  are  distinct,  but  that  a  State  has 
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the  power  to  regulate  the  remedy  at  pleasure^  and  thatt 
denial  of  all  remedy  in  her  Courts  does  not  "impair'*  tin 
obligation  of  the  contract. 

I  am  now  discussing  the  question  of  the  power  of  tiie 
States  to  vary,  modify,  change,  or  withhold  remedies ;  and 
not  the  justice  or  propriety  of  such  action  on  their  part  If 
the  state  of  things  had  existed  w^hen  Chief  Justice  ilarshill 
delivered  the  above  opinion,  which  now  exists  in  Georgia;  if 
two-thirds  of  the  whole  property  of  the  State,  including  oy« 
$300,000,000  00,  of  one  particular  kind  of  proi)erty,  bad 
been  destroyed  by  the  fortunes  of  war  and  the  action  of  gof- 
ernment,  and  the  State  had,  in  such  an  emergency,  before  her 
people  had  time  to  recover  from  the  shock,  attempted,  by  the 
exercise  of  aU  her  powers,  to  save  something  of  the  wreok^ 
and  to  relieve  them  from  the  payment  of  debts  contracted  fti 
property  destroyed  by  the  government,  which  must  havebeei 
a  total  loss  to  the  vendor,  if  he  had  retained  it ;  or,  in  cai 
of  the  destruction  of  the  property  on  the  faith  of  which  dchii 
were  contracted,  if  she  had  attempted,  by  the  fullest  esBh 
ercise  of  her  powers,  to  compel  an  equitable  distribution^ 
the  losses  among  debtors  and  creditors,  the  learned  ChW 
Justice  might  have  taken  a  very  different  view  of  theprcjprt 
dy  of  her  conduct,  while  acknowledging  the  amplitude  d 
her  power  to  modify,  change,  or  withhold,  remedies. 

It  is  claimed,  however,  that  the  Supreme  Court  of  the  United 
States,  in  the  case  of  McCracken  vs.  Hay  ward,  2  How.,  608> 
has  ruled  that  the  law  of  the  State,  in  existence. at  tbetioa 
the  contract  is  made,  becomes  part  of  the  contract,  and  that 
the  Legislature  has  no  right  to  change  that  law,  no  maW 
whether  it  applies  to  the  validity  and  construction  of  the 
contract  or  to  the  remedy,  but,  that  the  plaintiff  is  entitled  to 
his  remedy,  under  the  law  as  it  then  existed.  I  am  free  to 
admit  that  there  are  expressions  in  the  opinion  delivered  If 
Mr.  Justice  Baldwin,  in  that  case,  which  seem  to  favor  the* 
construction.  It  is  worthy  of  remark,  that  that  case  does  net 
seem  to  have  been  very  well  considered  by  the  Court,  astbei* 
was  no  appearance  by  counsel  on  either  side.  A  writlii 
argument  was  submitted  for  the  plaintiff  in  error^  in  whM 
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the  decision  was  made ;  but  notliing,  wliatever,  was  sub- 
i  for  the  defendant.  Justice  Catron  observes,  "  I  have 
d  no  opinion  whether  the  Statute  of  Illinois  is  constita- 
or  otherwise.  The  question  raised  on  it,  is  one  of  the 
delicate  and  difficult  of  any  ever  presented  to  this 
;  and  as  our  decision  affects  the  State  Courts  through- 
i  their  practice,  I  feel  unwilling  to  form  or  express  any 
m  on  so  grave  a  question,  unless  it  is  presented  in  the 
undoubted  form,  and  argued  at  the  bar.'^ 
8  further  to  be  observed,  that  it  was  not  necessary  to 
this  extent  to  decide  the  question  made  by  the  record, 
)efore  the  Court. 

3  State  of  Illinois  had  not  denied  to  her  Courts  juris- 
n  of  the  class  of  cases  then  before  the  Court.  But, 
she  undertook  to  furnish  a  remedy,  she  had  enacted 
property  levied  on  to  satisfy  executions  on  debts  con- 
d  prior  to  the  first  of  May,  1841,  should  be  appraised 
pee  house-holders,  and  have  its  value  endorsed  upon  the 
tion,  or  upon  a  piece  of  paper  thereunto  attached, 
I  by  them ;  and  a  sale  was  forbidden,  till  two-thirds  of 
)praised  value  should  be  bid  for  the  property.  It  is 
slear  that  this  provision  of  the  statute  might  defeat  all 
ly,  while  the  State  professed  to  furnish  a  remedy,  as  no 
ould  ever  be  made  till  two-thirds  of  the  value  placed 
the  property  by  the  appraisers,  was  bid,  no  matter  how 
sonably,  or  how  much  above  the  true  value,  the  apprais- 
ight  price  the  property.  The  substantive  character  of 
imedy  was  destroyed  by  the  statute,  which  proposed  to 
i  remedy,  and  the  decision  of  the  Court,  declaring  this 
e  unconstitutional,  was  in  harmony  with  the  current  of 
rities  on  this  subject.  The  constitutionality  of  this  Act 
be  only  question  presented  for  the  consideration  of  the 
;  They  declared  it  unconstitutional,  and,  to  that  extent, 
MPfton  is  authority.  But  all  that  is  said  about  the  law 
l^iemedy,  entering  into  the  contract,  and  forming  part 
jBobSer.  And  with  the  most  profound  respect  for  that 
^ribniMil^  and  for  the  opinions  of  the  able  Judges  who 
Hi  oa  the  bench,  I  will  add,  it  is  against  the  current  of 
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authority,  and  in  conflict  with  the  opinion^  of  many  of  tl 
ablest  Judges,  including  Chief  Justice  Marshall^  who  haw 
adorned  the  position  held  by  Mr.  Justice  Baldwin  and  Iiii 
associates. 

In  commenting  on  the  decision  in  this  case,  in  1  KerWfl 
Reps.,  386,  Judge  Denio,  of  New  York,  says:  "  In  theaUl 
and  discriminating  opinion  of  Chief  Justice  Taney,  in  tkl 
first  case,  (Bronson  vs.  Kenzie,)  the  right  to  make  sock 
changes  (in  the  remedy)  is  .distinctly  asserted ;  and,  if  tk 
opinion  in  McCracken  vs.  Hay  ward  held  the  contrary,  it «« 
unnecessary  to  go  to  that  length,  and  the  doctrine  would  bl 
hostile  to  the  principle  of  several  prior  cases,  and  an  unmuv 
rantable  restriction  upon  the  powers  of  the  State  govem- 
ments." 

The  objection  to  the  constitutionality  of  the  Illinois  JLtt 
rested  upon  the  ground  that  the  property  might  never  brinjf 
two-thirds  of  the  appraised  value.  This  view  is  sustained  If 
the  decision  in  the  case.  The  United  States  vs.  Conway,  Hemm 
313,  in  which  it  was  ruled  that  a  law  which  protects  tin 
debtor's  property  from  sale  on  execution  for  one  year^  if  tfs* 
thirds  of  the  appraised  value  shall  not  be  offered^  does  not 
impair  the  obligation  of  the  contract. 

The  case  of  Van  Hoffman  vs.  The  City  of  Quincy,  4  Wal- 
lace, 535,  when  carefully  examined,  is  found  to  contain  ■» 
authority  for  the  position  I  am  controverting. 

At  the  time  the  bonds  in  question  were  issued  by  the  A\J% 
there  were  statutes  of  the  State  of  Illinois  authorizing  ths 
city  to  issue  them,  and  authorizing  and  requiring  the  corpfr 
ration  to  levy,  from  time  to  time,  sufficient  tax  to  pay  tta 
coupons  and  bonds  as  they  become  due.  The  Act  of  1868 
attempted  to  repeal  the  Acts  authorizing  and  requiring  tta 
collection  of  sufficient  tax  to  meet  the  payments  as  ^equiiei 
by  the  terms  of  the  contract.  And  the  sole  question  prt* 
sentod  for  the  consideration  of  the  Supreme  Court  of  tta 
United  States  was,  whether  the  Legislature  of  Illinois  hil 
power  to  repeal  the  statutes  providing  for  taxation  to  pay  tta 
bonds,  till  they  were  satisfied  ?  The  Supreme  Court  hddf 
that  the  issuing  of  the  bonds  under  the  statutes  was  a  ooft* 
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act,  and  that  an  Act  of  the  Legislature  repealing  these 
Atutes,  before  the  bonds  were  paid^  impaired  the  obligation. 
It  will  be  observed^  in  this  case,  that  the  statutes  them- 
dves  formed  part  of  the  contract,  as  it  was  under  their  ex- 
ResB  authority  that  the  city  issued  the  bonds,  and  their  repeal 
MDonnted  to  a  repudiation  of  the  bonds.  Well  might  the 
ktmed  Judge  who  delivered  the  opinion  say,  that  the  laws 
idiich  subsisted  at  the  time  and  place  of  making  the  contract, 
mi  where  it  was  to  be  performed,  entered  into  and  formed  part 
if  it  As  applicable  to  the  case  before  the  Court,  no  one  can 
question  the  correctness  of  this  position. 

The  very  illustrations  given  by  the  learned  Judge  show 
flat  he  does  not  intend  to  lay  down  the  broad  proposition 
contended  for,  in  this  Court,  that  the  law  of  the  remedy  exist- 
ii^  at  the  time  enters  into  the  contract,  and  becomes  part  of 
|k  Mr.  Justice  Swayne  says :  "  Illustrations  of  the  propo- 
Vifa'oo  are  found  in  the  obligation  of  the  debtor  to  pay  interest 
jfter  the  maturity  of  the  debt,  when  the  contract  is  silent ;  in 
Ike  liability  of  the  drawer  of  a  protested  bill  to  i)ay  exchange 
tad  damages,  and  in  the  right  of  the  drawer  and  indorser  to 
leqaire  proof  of  demand  and  notice."  These  illustrations 
Aow  what  is  meant  by  the  general  language  used,  and  are 
-M  inconsistent  with  the  position  that  the  Legislature  may 
pes  laws  acting  upon  the  remedy,  while  it  may  not  impair 
the  obligation  of  the  contract. 

Indeed,  the  learned  Judge  distinctly  admits  this  power  in 
Ae L^islature.  He  says:  "This  has  reference  to  legisla- 
Smi  which  affects  the  contract  direclly,  and  not  indirectly,  or 
Wy  by  consequence."  Again  he  says :  "  They  (the  States) 
also  exempt  from  sale,  under  execution,  the  necessary 
lements  of  agriculture,  the  tools  of  a  mechanic,  and  arti- 
(^.household  furniture.  It  is  said,  regulations  of  this 
iption  have  always  been  considered,  in  every  civilized 
onity,  as  properly  belonging  to  the  remedy,  to  be  exer- 
bjr  every  sovereignty  according  to  its  own  views  of 
and  humanity.  It  is  competent  for  the  States  to  change 
■fiinn  of  the  remedy,  or  to  modify  it  otherwise,  as  they 
lit,  provided  no  substantial  right  secured  by  the  con- 
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tract  is  thereby  impaired.  No  attempt  has  been  made  to  fi 
definitely  the  line  between  alterations  of  the  remedy,  whid 
are  to  be  deemed  legitimate,  and  those  which,  under  the  fon 
of  modifying  the  remedy,  impair  substantial  rights.  Evaj 
case  must  be  determined  upon  its  own  circumstances." 

Again,  he  adds  :  "If  these  doctrines  were  res  integuBfikk 
consistency  and  soundness  of  the  reasoning  which  maiDtaiM 
a  distinction  between  the  contract  and  the  remedy,  or,  to  speA 
more  accurately,  between  the  remedy  and  the  other  parts  ii 
the  contract,  might,  perhaps,  well  be  doubted.  But  tky 
rest  in  this  Court,  uix>u  a  foundation  of  authority  too  firmtl 
be  shaken ;  and  they  are  supported  by  such  an  array  of  judi- 
cial names  that,  it  is  hard  for  the  mind  not  to  feel  constrained 
to  believe  they  are  correct." 

Here,  then,  the  dilTcrence  between  obligation  and  roM^ 
or  between  contract  and  remedy^  is  admitted  in  the  folM 
sense,  as  firmly  established  in  the  Supreme  Court  of  tii| 
United  States,  too  firmly  established  to  be  shaken ;  and  (b 
right  of  a  State  to  change  the/o/7?i  of  the  remedy,  and  otha» 
wise  to  modify  ity  is  distinctly  conceded  in  the  very  case  rdiei 
on  in  this  Court,  by  those  who  deny  this  power  in  the  Legi* 
latnre,  and  contend  that  the  law  of  the  remedy  in  existena 
at  the  time  the  contract  was  made,  enters  into,  and  beooDM 
part  of  it.  The  Supreme  Court  does  not  hesitate  to  adoil 
that  there  is  no  definitely  fixed  line  between  alterations  d  t 
remedy,  which  arc  to  be  deemed  legitimate,  and  those  whick 
under  the  form  of  modifying  the  remedy,  impair  substantiA 
rights ;  and  that  every  case  must  be  determined  "  upon  iti 
own  circumstances."  The  admission,  by  that  high  tribunal 
of  the  right  of  the  Legislature  to  alter  or  modify  the  lawo 
remedy  at  all,  is  a  conclusive  admission  that  the  law  of  res 
edy  in  existence  at  the  time,  is  no  part  of  the  contract,  ani 
does  not  enter  into  it.  If  it  did,  the  least  change  or  modifi 
cation  of  the  law  of  the  remedy,  would,  to  that  extent,  im 
pair  the  obligation  of  the  contract 

But  will  this  doctrine,  that  the  law  of  the  remedy  as i 
exists  at  the  time  the  contract  is  made,  enters  into  and  becooM 
part  of  it,  which  the  plaintiff  is  entitled  to  have  administere 
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a  enforcing  the  performance  of  the  contract,  bear  the  test  of 
ntieal  examination?  Can  it  be  sustained  upon  principle  or 
nihority  ?  I  think  not.  When  an  attempt  is  made  to  reduce 
ll  to  practice,  its  advocates,  appalled  by  the  mischief  that 
would  result  from  its  enforcement,  are  driven  to  engraft  upon 
It^so  many  exceptions,  resting  upon  principles  so  absolutely 
fi  conflict  with  the  principles  upon  Avhich  the  rule  is  claimed 
joresty  that  its  force  is  destroyed,  and  the  unsoundness  of  the 
jorition  is  demonstrated. 

:  Take  tlie  case  of  the  statute  of  limitations  of  a  State, 
.vluch  bars  an  action  on  a  promissory  note  after  six  years, 
Jnd  tell  me,  if  the  rule  under  consideration  be  a  sound  one, 
Jbmr  it  is  that  the  L^islature  may  shorten  the  period  to  four 
jears,  or  extend  it  to  eight  years,  and  compel  parties  to  con- 
Inds  then  in  existence,  to  conform  to  it  as  changed?  If  the 
hw  of  the  remedy,  as  it  exists  when  the  contract  is  made, 
^Mere  into,  and  becomes  part  of  it,  the  payee  of  the  note 
palates  that  he  shall  be  allowed  six  years  after  the  note  is 
^jkt  to  bring  his  suit,  and  the  maker  agrees  to  it,  and  no 
4ki^  of  the  law,  reducing  it  to  four  years,  can  bind  the 
.iijee  or  holder  of  the  note.  On  the  other  hand,  if  the  rule 
"be  a  sound  one,  the  maker  of  the  note  stipulates  when  he 
.aikes  the  contract,  that  the  holder  shall  be  barred  if  he 
<ioes  not  sue  in  six  years,  and  any  law  of  the  State,  extend- 
ligthe  period  to  eight  years,  impairs  the  obligation  of  the 
fBDtract.  and  is  null  and  void.  I  need  not  cite  authorities  to 
|n»ve  that  the  Legislature,  in  the  case  supposed,  has  the  power 
|ilD limit  the  period  to  four  years,  or  extend  it  to  eight.  It  is 
LWversally  admitted,  in  all  the  Courts.  And  why  ?  Be- 
?,  say  the  Courts,  the  statute  of  limitations  acts  upon  the 
ly;  and  the  Legislature  has  the  undoubted  right  to 
r,  alter,  or  modify  the  remedy  at  pleasure.  How  can 
aoiversally  acknowledged  rule  of  decision  be  sustained, 
Aelaw  of  the  remedy,  as  it  exists  at  the  time  the  contract 
■ide,  enters  into,  and  becomes  part  of  it? 
1  will  cite  a  single  case,  decided  by  the  Supreme  Court  of 
iUnited  States,  The  Bank  of  Alal>ama  vs.  Dalton,  9  How- 
^fi22^  to  show  the  extent  to  which  tliis  doctrine  has  been 
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carried.     The  State  of  Mississippi  passed  a  statute  of  lioiidj^; 

tions,  in  1844,  wliich  barred  *aH  suits  on  j  udgments  reoovi 

within  that  State,  after  a  lapse  of  seven  years ;  and  all 

on  judgments  thereafter  rendered  out  of  the  State  after 

years,  and  all  suits  upon  judgments  obtained  out  of  the 

before  the  passage  of  the  Act,  within  two  years  afler 

passage  of  the  Act.     Judgment  was  obtained  by  the  plaii 

against  the  defendant,  in  Alabama,  on  the  7th  of  Febi 

1843.     The  defendant,  afterwards,  removed  to  Missi»ij 

where  he  arrived  on  the  10th  day  of  November,  1846, 

than  two  years  after  the  date  of  the  limitation   Act  al 

mentioned.     Suit  was  commenced  against  him,  on  the  ji 

ment  in  the  United  States  District  Court,  for  the  Noi 

District  of  Mississippi,  on  the  day  he  arrived  within 

State. 

The  defendant  pleaded  the  statute  of  limitations  of 

sissippi  as  his  defence,  to-wit :  that  the  suit  was  not 

menced  within  two  years  from  the  date  of  said  Act.    It 

admitted  that  this  was  the  first  day  he  had  been  in  Mississi] 

or  could  have  been  sued  there.     The  Supreme  Court  of 

United  States  were  unanimously  of  the  opinion,  and  so  role^fj 

that  the  statute  of  limitations  of  Mississippi  governed 

case;  that  it  acted  only  upon  the  remedy^  and  violated 

provision  of  the  Constitution.     The  Court  says  :  "  In  admi»*  j 

istering  justice  to  enforce  contracts  and  judgments,  the  Stattfi 

of  this  Union  act  independently  of  each  other;  and  tWf 

Courts  arc  governed  by  the  laws  and  municipal  regulatioii 

of  the  States  where  the  remedy  is  sought,  unless  they  «i*  - 

controlled  by  the  Constitution  of  the  United  States,  and  tin 

laws  enacted  under  it.     This  the  Court  held  was  not  so  it 

this  case.     Here  the  plaintiff  had  lost  his  remedy,  in  Alt* 

bama,  by  the  removal  of  the  defendant  from  that  State;  tti 

though  he  sued  the  first  day  the  defendant  resided  in  Misrii* 

sippi,  it  was  held  that  the  laws  of  that  State,  which  deoiel 

him  any  remedy,  were  not  in  violation  of  the  Constitutioii 

In  other  words,  the  Supreme  Court  of  the  United  States  hi% 

in  effect,  held  that  the  State  might  destroy  the  remedy  iffitbiB 

her  jurisdiction,  upon  a  judgment  from  another  States  lif. 
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te  of  limitations,  witliout  impairing  the  obligation  of 
ontract^ 

^tn,  the  law  of  the  State,  at  tlie  time  the  contract  is 
s,  authorizes  imprisonment  for  debt.  The  debtor  makes 
contract  with  full  knowledge  that  it  is  the  right  of  the 
itor,  under  the  law  governing  the  remedy  then  in  exist- 
I  to  arrest  and  imprison  him  in  case  of  non-performance, 
the  debt  is  paid.  The  creditor  knows  this  to  be  the  law 
he  remedy,  and  contracts  with  reference  to  it.  Indeed, 
nay  rest  on  this  as  his  only  reliable  and  efTective  remedy. 
may  know  the  character  of  the  debtor,  that  he  is  wanting 
principle,  and  that  all  liis  property  is  in  money,  bonds,  or 
ar  chases  in  action,  which  cannot  be  reached  by  the  levy- 
officer.  But  he  knows  it  is  his  right,  under  the  remedial 
8  of  the  State,  to  arrest  him  on  a  ca.  «a.,  and  imprison 
L  till  he  delivers  up  his  hidden  treasure,  whicli  is  ample 
the  satisfaction  of  the  debt.  Relying  on  this  remedy  he 
es  credit,  which  he  would  not  give  if  the  remedy  by  im- 
Kmment  did  not  exist.  Now,  if  the  rule  under  considera- 
1  be  correct,  he  contracts  for  the  right  to  resort  to  this 
ans,  and  use  this  remedy  to  collect  his  debt.  He  gives 
I  credit  upon  this  faith,  and  upon  this  alone.  A  change 
the  law  which  abolishes  imprisonment  for  debt,  and  takes 
ay  this  remedy,  destroys  the  very  remedy  upon  the  faith 
which  the  credit  was  given ;  it  takes  away  all  effective 
nedy,  and  renders  the  loss  of  the  debt  absolutely  certain, 
lieh,  without  the  change,  he  would  have  had  no  difficulty 
collecting,  the  payment  of  which  the  debtor  would  not 
»lre  attempted  to  evade,  but  for  the  change  in  the  law  of  the 
0»edy. 

dLnd,  in  this  connection,  let  it  be  borne  in  mind  that  the 
Impish  law.  as  it  existed,  and  was  adopted  in  this  country, 

this  remedy ;  and  we  may  reasonably  conclude  that  the 
of  the  Constitution,  who  were  familiar  with  the  rule, 

who  were  daily  in  the  habit  of  seeing  it  carried  out  in 

had  as  much  reference  to  this  as  to  any  other  remedy 

tdiey  adopted  the  clause  of  the  Constitution  prohibiting 

ftom  passing  laws  impairing  the  obligation  of  con- 
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tracts.  Then,  upon  what  reason  can  it  be  insisted  that  thi 
intended  to  permit  the  States  to  alter,  vary,  or  obdiA  tlf 
remedy,  and  to  deny  them  the  right  to  change  or  vaiy  odM 
remedies  of  much  less  value  to  the  creditor? 

If  the  Legislature  can  exempt  the  body  entirely  fia 
seizure  for  the  non-payment  of  a  debt  then  in  existence  wfc 
can  it  not  exempt  a  horse,  a  cow,  a  tract  of  land,  or  any  oth 
piece  of  property  ?  Can  a  solid  legal  reason  be  given  I 
sustain  the  one,  that  will  not  apply  with  equal  force  to  di 
other?  If  one  impairs  the  obligation  of  the  contract^  A 
other  docs ;  both  do,  or  neither  docs.  If  the  Legislature  nfj 
exempt  the  body,  and  leave  the  pro[)erty  subject,  why  may  i 
not  reverse  the  rule,  and  exempt  the  property  and  leave  th 
body  subject?  Whatever  may  be  said  about  the  humao^ 
of  the  age  allowing  the  one  and  revolting  at  the  other,  tkl 
legal  reason  is  the  same  in  both  cases,  and  the  power  of  tb 
State  over  the  remedy  is  the  same.  I  have  seen  no  suooev 
ful  attempt  by  the  advocates  of  the  rule  I  am  now  combrf 
ing  to  draw  a  solid  distinction  between  the  two  cases,  snp^ 
ported  by  logical  or  legal  reasons.  I  expect  to  see  none,  tf 
the  simple  reason  that  the  legal  distinction  does  not  exist; 

But  what  say  the  Courts  on  this  question?  The  decision 
are  as  unanimous  as  they  arc  on  the  question  of  the  statute  rf 
limitations.  They  hold  that  the  law  authorizing  imprisoB' 
ment  for  debt,  is  a  law  pertaining  to  the  remedy,  and  tliil 
it  is  within  the  legitimate  power  of  the  State  legislatures,  tJ 
change  this  law  of  the  remedy  as  to  pre-existing,  as  well  i» 
to  suhsccjuent  contracts,  without  impairing  this  obligation. 

The  case  of  Mason  vs.  Haile,  decided  by  the  Supren* 
Court  of  tlie  United  States,  reported  in  12  Wheat.,  370, ist 
strong  one.  In  that  case  Haile  was  in  prison,  having  tli» 
benefit  of  prison  bounds,  under  a  final  process  against  tl* 
body,  and  was  discharged  by  a  resolution  of  the  Legislatort 
of  Rhode  Island,  without  the  payment  of  the  debt;  and*!* 
Supreme  Court  held,  that  this  resolution  did  not  impair  tit 
obligation  of  the  contract.  The  Court  says:  "This  is* 
measure  which  must  be  regulated  by  the  views  of  fol'9^ 
and  expediency  entertained  by  the  State  legislatures.   Sw* 
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kn  act  mainly  upon  the  remedy^  and  that  in  part  oulj. 
Ikj  do  not  take  away  the  entire  remedy ^  but  only  so  far  as 
WfTwmmerd  forms  a  part  of  such  j'emedy" 

Mr.  Justice  Story,  in  his  commentaries  on  the  Constitution, 
■etion  1381,  says:  '^ Rights  may  indeed  exist,  without  any 
t,  adequate,  correspondent  remedies,  between  private 
Thus,  a  State  may  refuse  to  allow  imprisonment 
ar  debt,  and  the  debtor  may  have  no  property.  But  still 
itt  right  of  the  creditor  remains,  and  he  may  enforce  it 
ipinst  the  future  property  of  the  debtor."  Again,  in  section 
1385,  he  says :  *'  And  a  State  Legislature  may  discharge  a 
futy  from  imprisonment  upon  a  judgment  in  a  civil  case  of 
DDDtract,  without  infringing  the  Constitution,  for  this  is  but 
R  modification  of  the  remedy,  and  does  not  impair  the  obli- 
ption  of  the  contract.'' 

The  same  doctrine  is  held  in  the  case  of  Sturges  vs. 

Ckowninshield,  4  Wheat.,  200,  where  Chief  Justice   Mar- 

dbll  says:  '^The  distinction  l>etwecn  the  obligation  of  a 

«ntnict,  and  the  remedy  given  by  the  Legislature  to  enforce 

Aat  obligation,  has  been  taken  at  the  bar,  and  exists  in  the 

Mtureof  things.     Without  impairing  the  obligation  of  the 

Mtnict,  the  remedy  may  certainly  be  modified  as  the  wisdom 

.«f  the  nation  shall  direct."     In  that  case,  the  insolvent  law 

rfNew  York,  which  discharged  the  defendant  from  im- 

jriBonment  without  the  payment  of  the  debt,  was  sustained 

hj  the  Court. 

Another  illustration  of  the  unsoundness  of  the  position, 
^  the  remedial  laws  of  the  State,  in  existence  at  the  time 
the  contract  is  made,  enter  into  or  become  part  of  it,  and  in 
npport  of  the  position  that  the  laws  governing  the  remedy 
9Xf  be  change<l  or  modified  by  the  Legislature,  without 
impairing  the  obligation  of  the  contract,  is  found  in  the 
faisioDB  of  the  Supreme  Courts  of  the  several  States,  sus- 
Wning  the  constitutionality  uf  the  stay-laws,  forbidding  the 
cncation  of  process  for  the  enforcement  of  contracts  then  in 
ttisteoce,  for  such  periods,  in  the  future,  as  the  statutes  of 
their  respective  States  had  prescribed. 
It  18  worthy  of  remark  that  the  more  recent  decisions  of 
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the  courts  of  the  Northern  States,  so  far  as  they  have  conM  !■ 
under  my  observation^  sustain  laws  of  this  character,  whik^ 
the  courts  of  several  of  the  Southern  States,  where  tht^ 
condition  of  the  country  made  the  stay  much  more  neoBh- 
sary  to  the  welfare  of  the  people  than  in  the  Northen^l 
States,  w^here  the  losses  by  the  war  were  less  raiDoa%^. 
have  set  aside  stay-laws  as  unconstitutional.  In  Pcni»ji*i 
vania,  the  doctrine  is  well  settled,  that  the  Legislature  mqr 
pass  a  stay-law,  prohibiting  the  sale  of  property,  or  stajisf 
process  for  the  enforcement  of  contracts  in  existence,  for  a 
definite  and  reasonable  time ;  and  it  has  been  ruled,  thit  a 
stay  of  three  years  is  not  an  unreasonable  period.  This  hmt 
been  the  rule  of  decisions  in  that  great  State  for  a  quarter  of 
a  century  past. 

In   Chadwick  vs.  Moone,  8  Watts  &  Sergt,  49,  it  ^m 
held,  that  local  statutes  which  suspend,  for   a  reasonaUt 
time,  execution  of  a  judgment  on  a  previous  contract,  are  not'i 
prohibited  by  the  Constitution  of  the  United   States,  and 
that  the  statute  passed  by  the  Legislature  of  that  State  iai 
1812,  suspending,  for  a  year,  a  sale  under  execution  for  les 
than  two-thirds  of  the  appraised  value,  is  not  uncoDStita^ 
tional.     That  able  jurist,   Chief  «Tustice  Gibson,  delivering - 
the  opinion  of  the  Court,  said:     *'This  case  differs  fromtke  ,' 
Illinois  statute  held  by  the  Supreme  Court  of  the  United 
States  to  be  unconstitutional,  in  2  How.,  608,  in  this  cardi-  \ 
nal  feature,  that  its  prohibition  of  execution  was  perpesbuif 
while  the  duration  of  the  stay,  in  Pennsylvania,  was  ffwtoi 
In  other  words,  the  one  might  entirely  destroy  the  remedy, 
while  the  other,  as  in  the  case  at  bar,  only  postponed  the 
period  of  its  performance.^' 

The  same  doctrine  has  been  affirmed  in  Brietenback  tb. 
Bush,  8  Wright's  Heps.,  313;  Cox  vs.  Martin,  Ibid,  322; 
Drexel  et  id.  vs.  Jliller,  13  Wright,  246;  and  Clark  vi 
Martin,  13  Wright,  299.  The  statute  under  which  tkese 
decisions  were  made  authorized  a  stay  which  might  last  iif 
three  years.  1 

In  Baumback  vs.  Bade,  9  Wisconsin  Beps.,  559,  the  So*    % 
preme  Court  of  that  State  fully  sustains  the  conatitutiooali^ 
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3tay-lav.  The  same  doctrine  is  ably  sustained  by  the 
erne  Court  of  Iowa,  in  McCormick  vs.  Busch^  see  Law 
for  December,  1863.  In  this  case  the  learned  Chief 
!oe,  delivering  the  opinion,  says:  "We  have  found  no 
which  holds  that  laws,  giving  the  right  to  a  stay  of  exe- 
n  npon  certain  terms,  would  be  invalid,  as  applied  to 
'  contracts,  unless  it  be  certain  cases  in  Kentucky,  which 

to  be  baaed  upon  certain  peculiar  provisions  in  the 
te.'' 

may  remark,  that  the  late  rulings  of  the  Courts  of  some 
ie  Sonthem  States  had  not  then  been  made.  These 
bem  decisions  have  not  generally  been  unanimous,  and 

all  due  deference  to  the  opinion  of  the  majority  of 
3onrt,  I  must  say,  that  the  dissenting  opinions  have 

sustained  by  the  weight  of  authority  and  the  better 
n.  See  the  able  dissenting  opinions  of  Judge  Walker, 
lis  State,  Judge  Aldrich,  of  South  Carolina,  and  others, 
it  aside  from  the  numerous  decisions  on  this  subject,  and 
ontradictory  positions  which  the  advocates  of  the  doo- 

tbat  the  remedial  laws  of  the  State,  in  existence  at  the 
,  enter  into,  and  become  part  of,  the  contract,  are  driven 
lume,  the  doctrine  has  no  foundation  in  principle,  and 
upon  no  8n£Bcient  reason. 

lere  have  been  various  definitions  of  the  obligation  of  a 
Bct.  Mr.  Justice  Baldwin,  in  the  case  of  McCracken 
lay  ward,  says:  "the  obligation  of  a  contract  consists  in 
inding  force  on  the  party  who  makes  it.^'  Mr.  Justice 
iMe,  in  Ogden  vs.  Sanders,  says:  "The  obligation  of 
oootract  consists  in  the  power  and  efficacy  of  the  law, 
ih  applies  to  and  enforces  performance  of  the  contract, 
la  payment  of  an  equivalent  for  non-performance.''  Mr. 
Mir,  in  the  argument  of  the  same  case,  defines  it  to  be 
prihfy  of  performing  a  legal  agreement."  Whatever 
correct  definition,  (and  upon  this  point  scarcely 
lodges  agree,)  .the  position  that  the  remedial  laws 
^Siate^  in  existence  at  the  time,  form  part  of  it,  is  un- 
laws of  almost  every  State  fix  a  time  within 
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which  debts  may  be  collected  by  suit  in  the  Courts.    If  thi 
laws  enter  into  the  contract^  its  obligation  is  impaired  by  any' 
change  made  in  the  law  of  the  remedy.     A  enters  into  a. 
contract  with  B,  by  which  he  binds  himself  to  pay  himooi- 
thousand  dollars  by  the  first  day  of  January  next. 

The  presumption  of  law  is,  that  A  will  keep  his  promii^ 
and  if  he  does  so,  the  remedial  laws  of  the  State  have 
connection  whatever  with  the  contract.     But  suppose  th 
contract  is  broken  by  non-performance,  the  obligatioo 
exists,  and  A  is  still  under  '*  the  duty  of  performing  his  ]sgi 
agreement/'  and  B  Ls  entitled  to  his  remedy  to  enforce  pa>- 
formance.     But  what  remedy  ?    The  particular  one  affoidei; 
by  the  law  of  the  State  at  the  time  the  contract  was  made^cr 
the  one  afforded  to  suitors  at  the  time  the  aid  of  the  001 
is  sought  ?     Unquestionably  the  latter.     If  the  former 
his  right,  he  would  be  entitled  to  it,  no  matter  where 
action  might  be  brought.     If  the  contract  were  made  in  N( 
York,  and  the  suit  was  brought  in  Georgia,  the  plaintil 
would,  if  that  be  the  rule,  be  entitled  to  have  the  remedidfi 
laws  of  New  York,  which  were  in  existence  at  the  time  tb 
contract  was  made,  enforced  in  the  Courts  of  Georgia,  whick 
is  contrary  to  the  practice  and  decisions  of  all  the  Courts. 

Or,  suppose  the  suit  is  brought  in  the  Courts  of  Geoigil' 
upon  a  contract  made  in  Georgia  five  years  since.  TbeD^tb 
law  allowed  the  parties  a  trial,  first  by  a  petit  jury,  and  either 
party  dissatificd  was  entitled  to  an  appeal  to  a  special  jmXf 
on  payment  of  cost  and  giving  security,  as  a  matter  ofrigkV 
entered  within  four  days  from  th^  adjournment  of  theCoait 
The  new  Constitution  abolishes  the  appeal,  and  allows  but 
one  jury  trial,  but  gives  the  Courts  the  power  to  grant  net , 
trials  in  proper  cases.  Are  parties  to  contracts  madepriorto 
the  new  Constitution  entitled  to  an  appeal  to  a  special  jo7 
in  a  suit  brought  since  the  change  was  made? 

Again,  the  change  made  by  the  new  Constitution  greatif'' 

accelerates  the  collection  of  debts  in  this  State.     Under  tiff' 

old  law,  the  defendant  might  file  his  pleas  (generally  notni' 

der  oath)  at  the  first  term,  and  the  case  stood  for  trial  bf* 

jury  at  the  second  term.    But  at  that  time,  dther  partf 
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kl  the  right  to  a  continuance  of  the  case  upon  a  proper 
ikwiog.  After  each  party  had  a  continuance,  the  case  must 
k  tried  bj  the|>€^{Y  jury,  and  either  i>arty  dissatisfied  might 
EBter  an  appeal  to  a  special  jury.  The  case  then  stood  for 
ml  again  at  the  next  term.  Bift  each  party  was  entitled  to 
WD  oontinaanoes  on  the  appeal,  on  proper  showing,  as  matter 
t  right,  and  to  as  many  more  for  providential  cause  as  the 
ioort  should  think  the  principles  of  justice  required.  This 
right  amonnt  to  a  delay  of  several  years  before  final  judg- 

The  new  Constitution  provides  that  the  Court  shall  render 
idgment  withont  the  verdict  of  a  jury,  in  all  civil  cases 
Muded  on  contract  when  an  issuable  defence  is  not  filed  on 
itfa.  This  not  only  cuts  off  the  appeal  from  the  petit  to  the 
fecial  jury,  with  all  its  delay,  but  it  abolishes  jury  trial,  in 
Ddvil  cases  founded  on  contract  unless  the  defendant  files 
I  isBuable  plea  under  oath.  This  change  greatly  abridges 
ke  right  of  defence  allowed  to  a  debtor  by  the  old  law,  and 
ademtes  the  collection.  But  I  apprehend  it  does  not  im- 
■ir  the  obligation  of  contracts  made  prior  to  the  adoption 
f  the  new  Constitution.  And  yet,  there  is  no  escape  from 
fA  a  conclusion,  if  the  law  of  the  remedy  in  existence  at 
ketime  the  contract  is  made,  enters  into,  and  becomes  part 
fit;  and,  in  that  case,  any  debtor  would  have  a  right  to 
him  that  his  cause  be  tried  under  the  old  Constitution  and 
IV8,  which  are  no  longer  in  existence.  This  would  be  con- 
Dtty  to  the  practice  of  the  Courts,  and  the  almost  unbroken 
Breot  of  decisions. 

After  a  contract  has  been  broken  by  tlie  failure  of  the 
ritior  to  pay  at  the  time  agreed  upon,  the  Constitution  fixes 
■mother  time  when  payment  shall  be  made,  or  when  it  may 
seDerced  by  law,  but  it  leaves  the  creditor  to  collect  when 
s  can,  under  the  remedial  laws  of  the  forum  where  he 
tt;  which  are  no  part  of  the  contract,  and  are  the  subject 
change  by  the  Legislature,  in  accordance  with  its  views  of 
Uic  policy.  Take  the  case  of  a  contract  made  by  a  citizen 
Georgia  with  a  citizen  of  New  York,  for  an  amount  over 
(X>  00.     The  New  York  creditor  may  sue  in  either  the 
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Courts  of  this  State,  or  of  the  United  States.  In  the  one 
Court,  prior  to  the  adoption  of  our  new  Constitution,  bi 
oould,  in  no  case,  get  judgment  before  tlie  second  term.  Is 
the  other  Court,  if  no  issuable  plea  was  filed,  be  coold  f/k 
judgment  at  the  first  term.  Here  are  two  laws,  each  affixdr 
ing  a  remedy  in  the  same  State,  for  the  collection  of  thi 
same  debt.  Now,  if  the  law  of  the  place  in  existence  at  dtt 
time  the  contract  was  made,  enters  into,  and  becomes  a  put  i 
j>{  it,  which  of  the  two  laws  governing  the  remedy,  is  put 
of  the  contract  in  such'  a  case  ?  It  cannot  be  both.  Tk 
truth  is,  it  is  neither.  But  each  government  has  the  rightli 
fix  the  times  within  which  it  will  allow  collections  to  be 
made  in  its  own  Courts,  in  accordance  with  its  own  views  tf 
sound  policy  or  humanity,  and  to  vary,  alter,  or  modify  tbea 
at  pleasure.  ; 

Again,  suppose  the  late  Convention  had  made  proviflioi'| 
in  the  Constitution  of  Georgia,  that  the  Superior  Coiirii| 
should  sit  but  once  a  year,  instead  of  once  in  six  roontba^tf  j 
heretofore,  and  that  no  sheriff  should  be  ruled  for  monqj  \ 
except  in  term-time.     This  would  have  stopped  the  collecdci  i 
of  judgments  then  in  existence,  for  six  months  longer  tha' 
the  time  allowed  by  law  when  they  were  rendered ;  ui 
would  have  delayed  the  rendition  of  judgment,  in  caserf 
contracts  then  in  existence,  for  six  months.     But  would  tbii 
have  impaired  the  obligation  of  the  contract?  or  could  cret 
itors  have  compelled  the  Courts  to  sit  every  six  montha,  il 
cases  of  contracts  made  prior  to  the  change?     Unquestiont' 
bly  not.     Why  not?    For  the  simple  reason  that  the  law rf 
the  remedy  then  in  existence,  is  no  part  of  the  contract,  ani 
the  creditor  h&s  no  right  to  claim  that  it  be  enforced  acoffd- 
ing  to  that  law. 

Under  our  old  Constitution  the  Supreme  Court  was  obligJ 
to  deliver  its  decisions  in  every  case  that  came  before  it|  it , 
the  first  term,  except  for  providential  cause,  and  the  creditoli 
if  the  judgment  were  in  his  favor,  had  the  right  to  thebai* 
efit  of  the  decision  at  the  first  term.  The  new  Constitoti* 
authorizes  the  Court,  in  its  discretion,  to  withhold  its  deciBiot 


till  the  second  term.    This  may  delay  the  creditor  six  monAi 
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king  collection,  but  it  will  not  probably  be  contended 
be  Supreme  Court  violates  the  obligation  of  contracts 
prior  to  the  new  Constitution^  by  holding  up  its  decision 
e  second  term. 

light  multiply  illustrations  and  authorities  to  prove  that 
w  of  the  remedy^  in  existence  at  the  time,  is  no  part  of 
•ntract,  but  I  deem  it  unnecessary.     Those  already  pro- 

are,  to  my  mind,  sufficient  to  show  that  the  dicta  of 
Qstioe  Baldwin,  in  the  case  referred  to,  are  not  law,  and 
reconcilable  with  the  current  of  the  decisions  of  the 
me  Court  of  the  United  States,  and  of  the  State  Courts, 
n  conflict  with  the  opinions  of  the  ablest  jurists  this 
py  has  produced. 

Whether  the  evidence  which  is  allowed  to  go  to  the 
Qnder  this  statute,  is  such  as  the  Courts  may  consider 
nt  and  proper,  is  not  the  question.     It  is  not  the  pro- 
of the  Courts  to  prescribe  the  rules  of  evidence  by 

they  will  be  governed  in  the  investigation  of  causes, 
power  belongs  to  the  legislative  department  of  the  Gov- 
fflt.     Tlie  Legislature  may  establish  new  rules  of  evi- 

in  derogation  of  the  common  law,  but  the  judicial 
•  is  limited  to  the  rule  laid  down.  Smith  vs.  The  Uni- 
tates,  6  Pet.  292.  35  Ga.  JR.,  26. 
It  is  no  good  objection  to  the  constitutionality  of  this 
.hat  it  authorizes  the  jury  to  adjust  the  equities  between 
uties,  and  to  reduce  the  amount  of  the  debt  or  debts 
br,  according  to  the  equities  of  each  case.  This  is  done 
day  in  our  Courts,  in  cases  where  the  defendant  sets  up 
iial  failure  of  consideration,  fraud,  mistake,  and  the 

Indeed,  it  is  one  of  the  objects  of  trial  by  jury  to  hear 
B  fiicts  pertinent  to  the  issue,  and  find,  not  according  to 
loe  of  each  written  contract,  but  to  see  that  the  real 
■i  between  the  parties  are  adjusted,  and  justice  done 
Hilg  to  those  equities.  And  if,  by  reason  of  the  rigid 
lii^  the  common  law,  this  cannot  be  done,  the  Court  of 
lil^is  ever  ready  to  aid  the  Courts  of  law  in  the  aocom- 
jpal^Cif  this  great  aim  of  all  enlightened  jurisprudence. 
||pir<GMiBtitation  gives  the  General  Assembly  power  to 
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merge  the  common  law  and  equity  jurisdiction  of  the  Coart^ 
with  a  view  to  the  just  arrangement  and  settlement  of  all  tk 
equities  between  the  parties  in  the  forum  where  the  litigatioi 
may  be  commenced.  And  the  Legislature  is  not  confined  ii 
its  enactments  to  the  old  law  of  remedies,  as  it  existed  in  snf 
particular  country  or  age.  The  science  of  jurisprudence, « 
well  as  all  others,  is  progressive,  and  the  rules  governing  the 
Courts  in  the  administration  of  the  law  of  rights  and  remft* 
dies,  are  varied  and  changed,  as  the  civilization  and  enlighi^ 
enment  of  the  age,  and  the  changing  necessities  of  sode^ 
may  require.  This  is  illustrated  by  the  endless  variety  d 
rules  and  forms  in  the  different  States  of  the  Union,  all  aflfe* 
ing  under  the  same  Constitution  of  the  United  States,  whichf 
it  is  claimed,  this  change  violates.  The  rules  of  evidence l)f 
which  the  Courts  ahd  juries  are  governed,  in  deciding  opoi 
the  equities  between  the  parties  litigant,  are  ever  changng 
in  each  of  this  large  family  of  States.  Probably  no  twofll 
alike.  The  Constitution  of  the  United  States  does  not  reqoni 
that  they  shall  be.  In  some  of  the  States  the  parties  il 
interest  are  excluded  from  giving  evidence.  In  others,  Geofr 
.  gia  among  the  number,  no  one  is  incompetent  as  a  witnei 
in  a  civil  case,  on  account  of  his  interest,  except  in  certaia 
cases  mentioned  in  the  statute.  The  change  was  madeiotitf 
State  within  the  last  few  years.  It  was  as  much  at  varian» 
with  the  old  rules  of  evidence  known  to  the  Courts  and  tb 
profession  as  is  the  Act  now  under  consideration.  But  d* 
Courts  have  upheld  it,  and  the  Supreme  Court  of  the  Unit* 
States,  in  case  of  a  sister  State,  has  held  that  this  State  htf 
making  this  radical  change  in  the  rules  of  evidence,  bindi 
the  Courts  of  the  United  States  sitting  as  such  States  as  hivc 
made  the  change.  1  Bl.,  427 ;  Ibid,  431.  And  just  hei^ 
let  me  inquire  how  this  decision  can  be  sustained,  if  tki 
remedial  laws  of  the  State,  which  necessarily  include  the  tar  | 
of  evidence,  enter  into  and  become  part  of  the  contract,  a» 
can  not  be  changed  without  impairing  its  obligation? 

But  I  do  not  consider  this  an  open  question  in  this  Oooi^ 
since  the  numerous  decisions  made  by  it  sustaining  the  Ordi- 
nance of  the  Convention  of  1865,  by  which  it  is  ordained: 
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That  all  oontracs  made  between  the  Ist  of  June,  1861^  and 
ttelstof  June,  1865,  whether  expressed  in  writing  or  im- 
plied, or  existing  in  parol,  and  not  yet  executed,  shall  receive 
10  eqmtable  eonstnuAion,  and  either  party,  in  any  suit  for  the 
9^>roement  of  any  such  contract  may,  upon  the  trial,  give  in 
sridence  the  consideration  and  the  value  thereof  at  any  time, 
lad  the  intention  of  the  parties  as  to  the  particular  currency 
1  which  payment  was  to  be  made,  and  the  valiie  of  such 
nrrency  ai  any  time,  and  the  verdict  and  judgment  rendered 
idl  be  on  principles  of  equity, 

I  am  aware  that  those  who  attempt  to  draw  a  distinction 
n  principle  between  that  ordinance  and  this  statute,  allege 
ikat  it  was  passed  to  adjust  the  equities  and  do  justice  be- 
tveen  parties  to  contracts  made  during  the.war,  most  of  which 
poe  made  with  reference  to  Confederate  treasury  notes,  and 
loe  intended  to  be  paid  in  that  currency ;  and  further,  that 
like  true  object  of  that  ordinance  was  only  to  permit  an  inquiry 
bCSonrt  as  to  the  meaning  of  the  word  ''  dollar^'  when  used 
■  such  contracts.  But  an  examination  of  the  language  of  the 
ttdinanoe  at  once  shows  that  it  has  no  such  limited  import, 
bis  not  confined  to  contracts  made  with  reference  to  Con- 
Uerate  treasury  notes,  or  intended  to  be  paid  in  such  notes. 
It  expressly  embraces  all  contracts  made  within  the  period 
Mentioned,  and  lets  in  the  evidence,  on  the  trial,  of  each  and 
•Tery  one  of  them,  no  matter  what  may  have  been  the  in- 
Itttion  of  the  parties,  the  currency  in  view,  or  the  conside- 
n&m;  and  it  authorizes  the  jury  to  adjust  the  equities'  be- 
tween the  parties,  and  in  so  doing,  if  the  proper  adjustment 
ttilQires  it,  to  reduce  the  amount  of  the  debt  sued  for. 

The  pretext  that  the  only  intention  of  the  ordinance,  was 
to  permit  evidence  as  to  the  meaning  of  the  word  dollar, 
tkoi  nsed  in  any  contract,  made  during  the  period  covered 
^  it,  is  equally  unfounded.  The  ordinance  authorized 
•thcr  party  to  give  in  evidence  the  consideration  and  the 
•rfue  thereof  at  any  time.  Suppose  the  consideration  of  the 
•ofcein  suit,  dated  in  1861,  to  be  a  tract  of  land.  What 
fcesthe  value  of  the  land  in  1865  or  1869,  have  to  do  with 
^  meaning  of  the  parties,  at  the  time  they  made  the  con- 
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tracts  as  to  the  sense  in  which  they  used  the  word  doUtrf 
What  inference  can  be  drawn  by  the  jury  on  the  trial,  to  ail 
them  in  the  inquiry  as  to  the  sense  in  which  the  parties  aset 
the  word  *^  dollar ''  in  1861,  by  proof  of  the  value  of  a  tMk 
of  land,  at  the  time  of  the  trial  in  1869,  when  the  land  tatf 
have  increased  or  decreased  ten  fold  in  value  ?  What  nMA 
relevancy  does  such  evidence  have  to  the  issue,  than  the  en' 
dence  authorized  by  the  statute  now  under  consideration? 

Again,  the  ordinance  authorizes  the  parties  to  give  in  efi- 
dence  the  particular  currency  in  which  payment  was  to  b 
made ;  and  the  value  of  such  currency  at  any  time.  SuppoN 
the  contract  was  made  on  the  1st  day  of  July,  1861,  whet 
the  currency  was  worth  ninety  cents  on  the  dollar,  in  goU 
And  suppose  the  note  was  made  in  reference  to  Confedentt 
treasury  notes,  and  was  due  1st  January,  1862,  in  thatoO' 
rency,  which,  at  the  date  when  due,  was  worth,  in  goM| 
eighty  cents  on  the  dollar.  Now,  I  ask,  how  evidence,  as  tl 
the  value  of  Confederate  treasury  notes  on  the  first  dajif 
May,  1865,  when  $1,200  00  of  those  notes  were  worth  b«< 
$1  00  in  gold,  tends  to  illustrate  the  issue,  as  to  the  sense  ii 
which  the  parties  used  the  word  dollar?  It  cannot  bedeoid 
that  the  evidence,  in  the  case  supposed,  would  be  admisBibk^ 
under  the  rulings  of  this  Court,  which  have  repeatedly  s* 
tained  the  constitutionality  of  the  ordinance.  But  it  irooii  ' 
be  admissible,  not  so  much  to  show  the  sense  in  which  tki 
parties  used  the  word  "  dollar,"  as  to  place  all  the  facts  «J 
circumstances  connected  with  the  whole  transaction  befiiAj 
the  jury,  to  enable  them  to  "  adjust  the  equities  between  th  j 
parties."  j 

In  Hudspeth  vs.  Johiisoii,  34  Ga.  i?.,  405,  that  great  a>l  ■ 
good  man,  Chief  Justice  Lumpkin,  sayS :  "  We  know  hH  j 
well,  that  the  letter  of  that  ordinance  only  applies  to  fl*  ] 
tracts,  made  between  June,  1861,  and  June,  1865,  but  *•; 
doubt  not  it  will  receive,  as  it  ought  to  do,  a  much  broad*  ; 
signification." 

In  McLaughlin  &  Co.  vs.   CfDowd,  34  Ga.  J?.,  486,  th  \ 
fiame  learned  Judge  says  :  "  The  jury  had  the  right,  not  onlf 
to  reduce  the  respective  demands  of  the  parties  to  a  Vf^ 
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s,  but  also  to  go  into  an  examiDation  of  the  coDsideration 
vrhicb  the  note  was  given,  how  much  ought  to  be  deducted 
a  the  amouni  of  said  note^  by  the  unsoundness  of  the 
looo  for  which  the  note  was  given,  what  is  the  usage  of 
le  in  the  community  where  the  parties  resided,  as  it 
lecis  aettlemenis  between  merchants,  etc.,  these,  and  all 
yr  matters  which  affected  the  equity  of  the  parties,  the 
r  bad  a  right  to  inquire  into,  and  to  find  their  verdict 
jrdingly/' 

le  tiien  refers  to  th  estatute  in  Crawford  and  Marbury's 
;eat»  passed  at  the  close  of  the  Cbntinental  war,  by  which 
contracts  were  required  to  be  reduced  to  the  specie  basis, 

settled  accordingly  ;  and  adds  :  *^  I  will  not  undertake 
Bay  that  this  legislation  was  not  just  at  the  time;  but 
t  it  would  be  a  proper  standard  now,  it  requires  ho  degree 
sxperience  in  business  to  satisfy  any  one  to  the  contrary, 
r  Convention  has  acted  more  wisely  under  the  circum- 
iceSy  past  and  present,  by  which  they  were  surrounded. 
iTalker,  Judge,  says,  in  Cothran  et  al.  vs.  Scanlan,  34 
«  R.,  557 :  ^  I  am  inclined  to  think  that  specie  value 
currency  payable,  is  not  the  sole  criterion  prescribed  by 

ordinance  of  the  Convention.     The   language   would 
m  to  allow  and  require  a  much  vnder  scope  for  investi- 


ion.'^ 


[n  the  ease  of  Slaughter  et  ah  vs.  Culpepper  et  a/.,  35 
uJ2*,  27,  Judge  Harris  delivering  the  opinion  of  the 
■rt,  holds  the  ordinance  constitutional.  He  says :  ^^  I 
mot  think  this  clause  of  the  ordinance  obnoxious  to  the 
ieetion.  It  does  no  more,  really,  than  change  a  rule  regu- 
ing  the  admission  of  testimony  in  courts  of  law;  it 
Mnres  tlie  obstacles  created  by  technical  rules,  to  a  full 
firj  into,  and  investigation  of,  executory  contracts,  made 
ihiii  the  periods  of  time  mentioned.  It  is  apprehended, 
|k>to  have  done  this,  was  within  the  competency  of  the 
jWvtive  power  at  any  time.  Who  is  prepared  to  deny 
^^jAm  li^islature  may  not,  at  its  discretion,  alter  and 
jMi^jdd  rules  of  evidence  and  establish  new  ?  Who,  that 
iPf  iQok  obliterate  all  distinctions  which  now  characterise 
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modes  of  procedure  in  courts  of  law  and  courts  of  eqi 
and  command^  if  they  so  enact^  that  the  broad  and  lib 
principles  upon  which  justice  is  administered  on  theeqi 
side  of  the  Superior  Courts,  shall  apply  to  and  contitd 
verdicts  of  juries  on  its  law  side?" 

The  validity  of  the ,  ordinance  was  again  sustained 
Evans  vs.  Walker ^  35  Gu.  R.,  118.  After  laying  down 
rule  that  the  Judge  who  tries  each  case  should  give 
whole  ordinance  in  charge  to  the  jury,  Chief  Justice  Lo 
kin  says :  "  We  certainly  think  that  the  Convention  ioten 
to  give  to  the  jury  more  than  the  ordinary  discretion  i 
gated  to  jurors;  which  should  be  respected  by  the  Goi 
unless  flagrantly  abused  to  the  manifest  wrong  and  injur 
the  parties." 

This  tI!ourt  again  affirmed  the  constitutionality  of 
ordinance  in  Taylor  vs.  Flint,  36  Ga.  R.,  124,  and  stisti 
and  executed  it  in  the  following  cases :  Elder  vs.  Ogletrei 
Ga.  R.,  64 ;  Cherry  vs.  Walker,  36  Ga.  R.,  327 ;  Olm 
al.  vs.  Coleman  et  al.,  36  Qa.  R.,  653. 

In  this  case,  Judge  Warner  laid  down  the  rule  that 
Court  should  allow  the  juries  a  liberal  discretion  under 
ordinance. 

No  one  can  draw  a  solid  distinction  in  principle  betv 
the  Ordinance  of  1865  and  the  Statute  of  1868.  If  on 
constitutional  the  other  is  also.  Both  change  the  old  rd 
evidence,  and  let  in  evidence  heretofore  considered  by 
Courts  irrelevant  and  improper.  The  object  is  the  sam 
both  cases,  to  reduce  the  debt  '^sued  for/'  in  acoordi 
with  the  real  equities  existing  between  the  parties,  and 
to  allow  a  recovery  according  to  the  face  of  the  conti 
unless  the  equities  of  the  case  justify*  it  And  I  ap. 
hend  neither  of  the.  four  learned  Judges  above  named 
sustaining  the  constitutionality  of  the  ordinance,  felt  fi 
moment  that  he  was  '^  embalming  himself  in  his  own  wji 
upon  the  records  of  this  Court  as  a  ddfaudied  judi 
officer." 

I  am  aware  that  an  attempt  was  made  in  this  Court,  at 
hearing,  to  draw  a  distinction,  growing  out  of  the  po 
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ven  by  the  statute  to  the  jury,  to  reduce  the  debt.  But  a 
oment's  examination  will  show  that  none  in  fact  exists. 
he  statute  enacts  that  '^  in  all  such  cases^  the  juries  which 
J  the  same,  shall  have  power  to  reduce  the  amount  of  the 
sbt  or  debts  sited  for^  according  to  the  equities  of  each  case, 
id  render  such  verdicts  as  to  them  shall  appear  just  and 
luitable/' 

Now,  what  is  the  meaning  of  this?  That  the  jury  shall 
ear  all  the  evidence  necessary  to  place  them  in  possession  of 
1  the  (acts  and  circumstances  connected  with  the  contracts, 
id  the  relations  and  condition  of  the  parties,  and  shall  find 
leir  verdict  according  to  the  real  equities  existing  betwee)l 
lem ;  or,  in  other  words,  after  examining  the  whole  case, 
I  the  light  of  all  the  surrounding  circumstances,  they  are  to 
aider  such  verdict  as  to  them  shall  seem  just  and  equitable, 
slgect,  as  in  all  other  cases,  to  the  revision  and  control  of 
lie  Court,  if  it  should  think  proper  to  set  it  aside  and  grant 
new  trial,  because  the  verdict  is  unjust  or  inequitable. 
!his  is  the  full  measure  of  the  power  and  discretion  given  to 
he  jury  by  the  statute.  And  this  is  what  the  juries  have 
DDg  had  the  power  to  do,  under  such  rules  of  evidence  as 
odsted  at  the  time,  and  have  done,  in  a  thousand  cases  where 
lie  defence  of  fraud,  accident,  mistake,  undue  influei^ce,  du- 
MB^  total  or  partial  failure  of  consideration,  have  been  set 
ip^  In  all  such  cases  they  find  such  verdict,  under  the  evi- 
laoe  submitted  to  them,  as  seems  to  them  just  and  equitable. 
Die  oath  administered  to  every  special  jury  in  Georgia,  from 
B99  to  1863,  required  this.  They  were  sworn  well  and  truly 
btij  each  cause  submitted  to  them,  and  a  true  verdict  give, 
^  according  to  the  rules  of  law  in  force  when  the  contract 
itomade,  but,)  ''according  to  equity  and  the  opinion  yoM 
lilertain  of  the  evidence  produce<l  to  you,  to  the  best  of  your 
and  knowledge,  without  favor  or  afiection  to  either 
P  Marbury  and  Crawford's  Digest,  307.  Cobb's  New 
551.  And  this  is  just  what  the  Ordinance  of  1865 
^MiioriiBfl  and  requires,  no  more,  no  less.  After  prescribing 
w'tuIeB  of  evidence  to  govern  in  case  of  contracts  made  be- 
Jnne,  1861,  and  June,  1865,  the  ordinance  declares 
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that  the  verdict  and  judgment  rendered  shall  be  on 
pies  of  equity.     And  the  caption,  or  title,  declares  it  to 
an  ordinance  *Ho  authorize  the  courts  of  this  State  to 
the  equities  between  parties  to  contracts  made,  but  not  ex6etf>'j 
ted."     AVhat  does  this  mean?    Simply  that  thejuiT,aftKJ 
hearing  all  the  evidence  authorized  by  the  ordinance, 
adjust  tlie  equities  between  the  parties.     In  other  words,  i 
shall  find  '^  such  verdict  as  to  them  shall  appear  jud 
equitable.''     And  this  rule  applies  with  equal  force  to  all  vtf^j 
diets,  whether  rendered  under  the  ordinance  or  under  tUlj 
statute. 

I  need  only  add,  in  considering  this  branch  of  the  OM^i 
that  no  honest  man  has  any  good  reason  to  complain,  wlMi| 
the  verdict  rendered  in  his  case  gives  him  all,  to  which  kl 
justice,  equity  and  good  conscience  he  is  entitled. 

6.  But  if  the  jury  sliould  seize  upon  the  discretion  giTttj 
by  the  statute,  as  a  pretext  for  the  exercise  of  an  unjust 
arbitrary  caprice,  and  should  fail  to  administer  substantid 
justice,  and  to  dispense  that  equity  between  the  partieswhiflkj 
grows  out  of  all  the  facts  and  surrounding  circumstaooestf  | 
each  case,  it  will  be  the  duty  of  the  Courts  to  exercise  thrif 
undoubted  power,  and  set  aside  such  unjust  verdicts,  whette 
rendered  in  favor  of  plaintiffs  or  defendants. 

7.  In  this  case  no  complaint  can  be  made  at  the  findioi 
of  the  jury,  as  there  was  no  verdict.  The  defendants  filn 
pleas  which  were  intended  to  lay  the  foundation  for  theintnh 
duction  of  the  evidence  authorized  by  the  statute,  and  tk 
Court  sustained  plaintiff's  demurrer  to  the  pleas,  and  ordeid 
them  stricken  from  the  record.  A  majority  of  this  Coart 
are  of  opinion  that  this  ruling  of  the  Court  below  was  eno- 
ueous.  VV^e  are  unable  to  see  how  the  obligation  of  thecofr 
tract  was  in  any  degree  impaired  by  the  filing  of  these  pki^ 

8.  When  a  statute  authorizes  certain  facts  to  be  given  li 
evidence  to  the  jury,  which,  under  the  old  law,  were  excluded,  | 
and  the  defendant  so  shapes  his  pleas  as  to  lay  the  pn)pcf 
foundation  for  the  introduction  of  the  evidence  authorised  lif 
the  statute,  such  pleas  are  not  bad  on  demurrer,  because  ikA 
authorized  by  the  old  rules  of  pleading.    If  a  statute  ff^ 
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ew  defence,  or  authorizes  the  introduction  of  evidence  not 
viously  admissible,  the  defendant  may  so  shape  his  pleas 
»  avail  himself  of  the  benefits  of  the  new  law,  and  the 
rules  of  pleading  must  yield  to  the  statute. 
iTithoot  making  any  pharisaical  pretensions  to  greater 
ity  than  others  possess,  the  majority  of  the  Court,  con- 
niB  of  the  rectitude  of  their  own  motives,  feel  it  due  to 
meelves,  in  closing  this  opinion,  to  remark,  that  they  will 
i  descend  from  their  proper  position  on  the  bench,  to  engage 
controversy  with  the  dissenting  Judge;  nor  will  they 
[aire  into  the  incentives  which  have  prompted  the  unjust 
1  insidious  assault  made  upon  them.  Extraordinary  and 
precedented  as  the  attack  has  been,  the  proprieties  of  the 
■sion,  and  the  dignity  of  the  Court,  alike  forbid  a  reply. 
After  a  careful  examination  of  the  authorities,  we  are  sat- 
ifid  that  the  judgment  of  the  Court  below  is  erroneous,  and 
ght  to  be  reversed.    And  it  is  so  ordered. 

McCat,  J.,  concurring,  announced  his  views  by  the  head 
Aes,  which  appear  under  his  name,  but  he  wrote  no  opinion 
the  cause. 

Warner,  J.,  dissenting. 

This  was  an  action  brought  by  the  plaintiff  against  the 
rfendants,  on  a  promissory  note,  for  the  sum  of  $5,200  00, 
Itid  22d  January,  1861,  and  due  forty-five  days  after  date. 
!he  defendant,  Stewart,  filed  a  plea  to  the  plaintiff's  action 
punst  him,  in  which  he  alleged  certain  facts  by  way  of 
f/moe  thereto,  as  provided  by  the  provisions  of  the  first  sec- 
i|B.of  the  Act  of  1868,  for  "the  relief  of  debtors,  and  to 
lAariEe  the  adjustment  of  debts  upon  the  principles  of 
ipjij/'  The  plaintiff  demurred  to  the  defendant's  plea, 
llithe  Court  below  sustained  the  demurrer.     The  defend- 

lOHsepted,  and  now  assigns  for  error  here,  that  the  Court 

in  sustaining  the  plaintiff's  demurrer  to  his  plea.    The 

.jDerits  of  the  plea  will  be  better  understood,  by  reciting 

(lot  lection  of  the  Act  which  authorizes  the  facts  con- 
Hid'iB  the  plea,  to  be  set  up  as  a  legal  defence  to  the  plain- 
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tiff's  action  upon  the  note.    The  first  section  of  the  Act  # 
18G8,  declares,  "  That,  in  all  suits,  which  shall  be  broog^ 
for  the  recovery  of  debts  in  any  of  the  courts  of  this  States  orf 
upon  contracts  for  the  payment  of  money,  made  prior  to  th^ 
1st  of  June,  1865,  (except  for  the  sale  or  hire  of  slave8)yiti 
shall  be  lawful  for  the  parties  in  all  such  cases,  to  give  iii 
evidence  before  the  jury  impanneled  to  try  the  same^  Ais 
consideration  of  the  debt,  or  contract,  which  may  be  the  sakl 
ject  of  the  suit,  the  amount  and  value  of  the  property  ownel! 
by  the  defendant  at  the  time  the  debt  was  contracted,  or  tU 
contract  entered  into,  to  shew  upon  the  faith  of  what  pr€^* 
erty  credit  was  given  to  him,  and  what  tender,  or  tenders  flf" 
payment  he  made  to  the  creditor,  at  any  time,  and  that  thr 
non-payment  of  the  debt,  or  debts,  was  owing  to  the  refonl- 
of  the  creditor  to  receive  the  money  tendered,  or  offertdk" 
be  tendered,  the  destruction  or  loss  of  the  property  upon  dl< 
faith  of  which  the  credit  was  given,  and  how,  and  in  irM 
manner,  the  property  was  lost  or  destroyed,  and  by  whose  ih' 
fault;  and  in  all  such  cases,  the  juries  which  try  the  mhH. 
shall  have  power  to  reduce  the  amount  of  the  debt  or  debts  ssm 
for,  according  to  the  equities  of  each  ca^e,  and  render  8w4 
verdicts  as  to  them  shall  appear  just  and  equitable^*    TI* 
plea,  and  the  demurrer  thereto,  necessarily  raises  the  qotf- 
tion,  whether  the  facts  authorized  by  this  Act  of  the  Legii"  • 
lature,  can  be  plead  as  a  legal  defence,  and  proved,  so  ss  to 
authorize  the  jury  to  reduce  the  amount  of  the  plaintiff^ 
debt,  as  to  them  shall  appear  just  and  equitable.     If  theLe^ 
islature  have  the  constitutional  power  to  enact  a  law  to  tU 
effect,  then,  it  can  be  done,  but  if  the   Legislature  bav6 
not  the  constitutional  power  and  authority  to  do  so,  then  i 
cannot  be  done,  and  that  is  the  precise  question  presented  fif 
the  decision  of  the  Court  by  the  plea  and  demurrer.    Tbs  \ 
plea  sets  forth  the  facts  which  the  Act  authorizes  the  defend-  | 
ant  to  plead,  and  prove,  as  a  legal  defence,  in  order  to  rottof'  i 
the  plaintiff  ^s  debt.     The  plaintiff  demurs  thereto,  and  ssjh 
admitting  all  the  facts  stated  in  your  plea  to  be  tme  and 
authorized  by  the  Act,  still,  under  the  supreme  law  of  tk 
land,  the  Legislature  had  no  power  to  pass  such  an  Ad^ 
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cause  it  impairs  the  obligation  of  the  plaintiff's  contract^ 
d  he  demands  the  judgment  of  the  Court  upon  that  issue  of 
V  which  is  made  by  his  demurrer.  The  constitutionality 
tbe  Act  is,  therefore,  necessarily  presented  by  the  plea  and 
mnrrer  for  the  judgment  of  the  Court.  There  is  no 
dging  it.  The  question  is  squarely  presented  by  the  plea 
id  demurrer.  Is  the  Act  constitutional  or  not  ?  If  it  is^ 
en  the  plea  is  good.  If  the  Act  is  not  constitutional,  then 
e  plea  is  bad,  and  constitutes  no  legal  defence  to  the  plain- 
F's  action ;  that  is  all  there  is  in  it,  and  this  Court  ought 
It  to  shirk  its  responsibility  by  referring  it  to  a  jury,  to  see 
hether  they  would  make  any  improper  use  of  the  evidence 
Aorized  by  the  Act.  I  shall  not  undertake  here  to  repeat 
hat' was  said  in  the  case  of  Aycock  et  al.,  vs,  Martin  et  al., 
t  Q€u  i2.,  127,  in  regard  to  what  constitutes  the  obligation 
r.  a  contract,  but  will  state  the  jule  upon  that  question,  as 
Bohred  by  the  Supreme  Court  of  the  United  States,  in  two 
tthe  latest  decisions  made  by  that  Court,  upon  a  careful 
fcriew  of  all  the  prior  adjudications  made  by  that  tribunal. 
!lie  Supreme  Court  of  the  United  States  is  the  recognized 
Iterpreter  and  expounder  of  the  Federal  Constitution,  and 
lii  decision  upon  the  question  now  under  consideration,  is 
m£ng  authority  upon  this  Court.  In  the  case  of  McCracken 
%,  Hay  ward,  2  Howard's  Reps,  612,  the  Court  says :  "  The 
tSgation  of  a  contract  consists  in  its  binding  force  on  the 
Mity  who  makes  it.  This  depends  on  the  laws  in  existence 
iAeB  i^  is  made;  these  are  necessarily  referred  to  in  all 
iJBtracts,  and  forming  a  part  of  them,  as  the  measure  of  the 
iSgation  to  perform  them  by  the  one  party,  and  the  right 
iiqaired  by  the  other.  There  can  be  no  other  standard  by 
tteh  to  ascertain  the  extent  of  either,  than  that  which  the 
ttaaa  of  the  contract  indicate,  according  to  their  settled  legal 

tiling.     When  it  becomes  consummated,  the  law  defines 
Ally,  and  the  righty  compels  one  party  to  perform  the 
contracted  for,  and  gives  the  other  a  right  to  enforce 
ance  by  the  remedies  then  in  force.     If  any  subse- 
law  affect  to  diminish  the  duty,  or  to  impair  the  right, 
ily  bears  on  the  obligation  of  the  contract  in  favor 
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of  one  party  to  the  injury  of  the  other ;  hen^^  any  laWf  which 
in  its  operation  amounts  to  a  denial^  or  obstmdifm  of  tb 
rights  accruing  by  a  contract,  though  professing  to  act  only  ■ 
on  the  remedy^  is  directly  obnoxious  to  the  prohibition  of  jha 
Constitution/'     Again  the  Court  says:  "The  obUgatimft 
the  contract  between  the  parties  in  this  case,  was  to  perfom* 
the  promises  and  undertakings  contained  therein;  the  rights 
of  thfi  plaintiff  was  to  damages  for  the   breach  thereof,  li ' 
bring  suit  and  obtain  a  judgment,  to  take  out  and  prosedite' 
an  execution  against  the  defendant  till  the  judgment  xm 
satisfied,  pursuant  to  the  existing  laws  of  Illinois.     Hm- 
laws,  giving  these  rights,  were  as  jierfectly  binding  (m  tk 
defendanty  and  as  much  a  part  of  the  coiUrajcty  as  if  they  \ak 
been  sot  forth  in  its  stipulations  in  the  very  words  of  fli 
law  relating  to  judgments  and  executions.''     In  the  case  of 
Van  Hoffman  vs.  The  City  of  Quincy,  (4  Wallace  B^ 
650),  decided  in  1866,  the  Court,  after  receiving  and  cob-! 
menting  ui)on  the  previous  adjudications  made  upon  tUl 
question  in  the  Supreme  Court  of  the  United  States,  sayi:' 
^'  It  is  also  settled,  that  the  laws  whicJi  subsist  at  the  time  isi 
place  of  the  making  of  a  contract,  and  where  it  is  to  be  pa^ 
formed,  enter  into,  and  form  a  part  of  it,  as  if  they  wen 
expressly  referred  to,  or  incorporated  in  its  terms.    Thii 
principle  embraces  alike  those  which  affect  its  validity,  con- 
struction, discharge,  and  enforcement^^     On  page  554  th 
Court,  speaking  of  the  distinction  between  the  obligation  rf 
the  contract  and  the  remedy,  says :  "  The  doctrine  upon  tint 
subject,  by  the  latest  adjudications  of  this  Court,  render  tke 
distinction   one   rather   of  form  than   substance,     A  ri^ 
without  a  remedy  is  as  if  it  were  not.     For  every  benefidil 
purpose,  it  may  be  said  not  to  exist     A  different  result  wooU 
leave  nothing  of  the  contract  but  an  abstract  right  of  i* 
practical  value,  and  render  the  protection  of  the  ConstitutiflB 
a  shadow  and  a  delusion.     Nothing  can  be  more  material  to 
the  obligation  of  a  contract  than  the  means  of  enforcemat 
AVithout  the  remedy,  the  contract  may,  indeed,  in  the  sen* 
of  the  law,  be  said  not  to  exist,  and  its  obligation  to  ftH 
within  the  class  of  those  social  duties  which  depend,  for  tkflir 


ATLANTA,  DECEMBER  TERM,  1868.       385 

Catts  &  JohRson  et  aL,  vs,  Hardee. 


ilfilmenty  wholly  upon  the  will  of  the  individual.  The 
leas  of  validity  and  remedy  arc  inseparable,  and  both  are 
arts  of  the  obligaJUon  which  is  guaranteed  by  the  Constitu- 
!on  against  infxmon" 

Again,  the  Court,  say  in  that  case,  "  one  of  the  tests  that  a 
[mtract  has  been  impaired  is,  that  its  valve  has,  by  legisla- 
icai,  been  diminished.  It  is  not,  by  the  Constitution,  to  be 
mpaired  at  all.  This  is  not  a  question  of  degree,  or  cause, 
nt  of  encroaching,  in  any  respect,  on  its  obligation,  dispens- 
ag  with  any  part  of  its  Jorce^  In  Green  vs.  Biddle,  (8 
nieaton's  K.,  1),  the  Supreme  Court  of  the  United  States, 
has  state  the  rule  in  regard  to  laws  impairing  the  obligation 
f  contracts :  ^'  The  objection  to  a  law  on  the  ground  of  its 
Bipairing  the  obligation  of  a  contract,  can  never  depend 
(pon  the  extent  of  the  change  which  the  law  effects  in  it. 
kny  deviation  from  its  terms,  by  postponing,  or  accelerating 
he  period  of  performance  which  it  prescribes,  imposing  con-- 
BCiofM  not  expressed  in  the  coutract,  or  dispensing  with  the 
Performance  of  those  which  are,  however  minute,  or  appar- 
Qtly  immaterial  in  their  effect  upon  the  contract  of  the 
iwties,  impairs  its  obligation.^'  The  soundness  of  this  prin- 
ipie  of  the  law,  as  applicable  to  contracts,  has  been  twice 
tistinctly  recognized  by  this  Court  See  The  Justices  of  the 
Tn^erior  Court  of  Morgan  county  vs.  Sparks  et  al.,  6  Ga.  JR., 
139;  ]Vinter  vs.  Jones,  10  Oa.  R.,  195.  The  modern  doo- 
•tae  asserted  by  the  majority  of  this  Court,  "  that  the  Leg- 
datare  has  the  right  to  change,  modify,  or  vary  the  nature 
^  extent  of  the  remedy,  provided  a  substantive  remedy  is 
teft  to  the  creditor,'^  finds  no  countenance  or  support,  in  the 
iKiaons  of  the  Supreme  Court  of  the  United  States,  when- 
Biersach  change,  modification,  or  variance  impairs  the  obli- 
Mion  of  the  contract,  or  hinders,  or  obstructs  its  enforce-- 
!|Vt  The  Constitution  of  the  United  States  declares,  that 
;£j|b  State  shall  pass  any  law  impaiHng  the  obligation  of  conr- 
^[Hh,^  We  have  shewn,  by  the  decisions  of  the  Supreme 
fltftt  of  the  United  States,  (which  are  binding  authority 
lltji  this  Court,  in  regard  to  the  question  involved),  what 
Me  well  established  rule  in  regard  to  impairing  the  obliga* 
Vol-  XYXvni — 25. 
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tion  of  contracts,  as  well  as  what  constitutes  ihe  obligdrnfi 
a  contract.     Now,  let  us  examine  and  see  whether  the  Act  rf  j 
1868,  according  to  the  latest  adjudications  of  that  Court,  mr 
pairs  the  obligation  of  the  plaintiff's  contract  in  this  cast 
When  the  contract  was  made,  in  1661,  the  law,  as  it  ttA  j 
existed,  did  not  allow  the  defendant  to  prove,  upon  the  trill  j 
of  a  suit  for   the  enforcement  of  his  contract,  by  way  rf  , 
defence,  that  he  had  tendered,  or  offered  to  tender,  him  Coo-  ; 
federate  money,  in  payment  of  his  debt,  did  not  allow  hia 
to  prove,  upon  the  trial,  the  destruction  or  loss  of  his  prop- 
erty by  emancipation,  or  other  cause,  or  to  prove,  upoa  the 
faith  of  what  property  the  credit  was  given  to  him,  or  to 
prove  tlie  amount  and  value  of  the  property  owned  by  hia 
at  the  time  the  debt  was  contracted,  or  that  he  had  lostiiii  ; 
property  by  the  default  of  any  person,  and  especially  did  fot  ; 
the  existing  lata  at  the  time  the  contract  was  made,  alio*  i 
the  defendant,  upon  proof  of  these  facts,  or  any  of  them,  to  ] 
have  the  plaintiff's  debt  reduced  in  amount,  to  such  a  son 
as  the  jury,  who  might  try  the  case,  should  think  to  be  jut 
and  equitable ;  but,  by  the  Act  of  1868,  the  defendant  cii  ; 
prove  any  or  all  of  these  facts,  as  a  legal  defence,  and  there-  ; 
upon,  the  Act  declares  that  the  jury  which  try  the  case,  shall  ; 
have  power  to  reduce  the  amount  of  his  debt,  according  to  tta 
equity  of  his  case,  as  made  by  the  aforesaid  evidence,  aod  i 
render  such  verdict  as  to  them,  shall  appear  just  and  equita- 
ble, under  the  aforesaid  evidence.     In  other  words,  the  -W 
makes  certain  facts  a  legal  defence  to  the  plaintiff's  suit, 
which  were  not  a  legal  defence  when  the  contract  was  made, 
authorizes  the  defendant  to  prove  them  on  the  trial,  and 
thereby,  reduce  the  amount  of  his  debt,  as  the  jury,  upon 
consideration  of  such  facts,  shall  deem  to  be  equitable  and 
just.     In  short,  by  this  manipulating  process,  to  make  a  net 
and  different  contract  for  him,  from  the  one  made  by  the 
contracting  parties,  under  the  existing  law,  at  the  time  tlrt 
contract  was  made,  creating  a  new  and  different  obligab'w 
on  the  part  of  the  defendant  to  perform  it,  to  the  prejudki 
of  the  plaintiff's  rights,  as  the  same  existed  under  the  law, 
at  the  time  of  making  the  contract.     One  thing  is  very  cc^ 
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uin,  that  the  rights  of  the  parties,  under  the  contract  and 
be  obligation  to  perforin  it,  are  not  the  same  now,  under  the 
ttovisions  of  the  Act  of  1868,  as  they  were  under  the  law 
rliich  existed^  applicable  to  the  contract  at  th^  time  it  was 
uide. 

In  the  case  of  Van  Hoffman  vs.  The  City  of  Quincy,  before 
ited,  the  Supreme  Court  says,  that  *'  one  of  the  tests  that  a 
Mitract  has  been  impaired,  is,  that  its  value  has,  by  Icgisla- 

00,  been  diminished/'  -^PP^y  ^^^^  ^^  ^^  ^^^  plaintiff's 
mtimct  in  this  case.  Would  any  rational  man  give  as  much 
ir  this  contract,  and  the  defendant's  obligation  to  perform 
,  noip,  since  the  passage  of  the  Act  of  1868,  authorizing  the 
ofendant  to  prove  in  his  defence  the  facts  specified  therein, 
iih  poioer  given  to  the  jury  to  redxnce  the  amount  of  the 
4^  on  proof  of  such  facts,  as  he  would  have  given  for  it 
nder  the  law  as  it  existed  at  the  time  the  contract  was  made? 
r  not)  why  not  ?  The  answer  is  obvious  to  any  rational 
dud.  It  is  because  the  Act  of  1868  renders  that  contract, 
id  the  obligation  to  perform  it,  less  valuable  on  account  of 
v^  defences  allowed  by  that  Act,  and  the  power  given  to  the 
try  by  it  to  reduce  the  debt  as  to  them  may  seem  just  and 
[idtable.  The  law  that  existed  and  controlled  the  rights  of 
le  parties  at  the  time  the  contract  was  made,  has  been 
bilged,  whereby  the  plaintiff's  rights  have  been  injured, 
id  the  defendant's  obligations  to  perform  that  contract  im- 
Med  on  him  by  the  existing  lavv  at  the  time  the  contract 
HI  made,  has  been  impaired  by  that  Act  to  the  plaintiff's 
f^jitdice, 

'But  it  is  said  this  Act  only  changes  the  remedy,  only 
hiBges  the  rules  of  evidence,  and  that  it  is  competent  for  the 
hpslature  to  do  that  without  impairing  the  obligation  of 
^tontract.  It  is  true,  the  Legislature  have  the  constitu- 
power  to  alter  and  change  the  remedy,  to  alter  and 
the  rules  of  evidence :  provided  always,  that  in  doing 
obligation  of  the  contract  is  not  impaired,  within  the 
IHaiieDt  and  meaning  of  the  Constitution.  It  is  not  true, 
PlMr,  that  the  legislature  have  the  power,  either  under 
Pf^pfest  to  alter  and  change  the  remedy,  or  under  the  pre- 
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text  to  alter  and  change  the  rules  of  evidence,  to  impair  the 
obligation  of  contracts.  It  makes  no  difference  ander  whit 
name  or  pretext  the  injury  is  done,  the  question  to  be  aDSwered 
in  this  case  is,  whether  the  Act  of  1868  impairs  the  obligi- 
tion  of  the  plaintiff's  contract  as  the  same  existed  under  the 
law  at  the  tim>e  the  contract  was  made  f  According  to  the 
principles  recognized  and  adjudicated  by  the  Supreme  Coaii 
of  the  United  States  in  the  cases  before  cited,  this  Act  of  the 
Legislature  most  clearly  and  unquestionably  tmpcur^  the  obli- 
gation of  the  plaintiff's  contract,  and  is,  therefore,  udood- 
stitutional  and  void. 

It  has  been  said  in  this  case,  however,  that  if  the  jaiy 
shoul(f  reduce  the  plaintiff's  debt,  other  than  the  equititt  be- 
tween the  parties  permit,  it  will  be  the  duty  of  the  Court  to 
set  the  verdict  aside.  What  equities?  Such  equities,  I  sqp  i 
pose,  as  spring  out  of  the  facts  authorized  to  be  proved  ly  j 
the  defendant  in  his  defence  to  the  note,  under  the  Act  of  18(H 
which  did  not  constitute  any  legal  defence  thereto  at  thetiae 
the  contract  was  made.  But  if  the  Act  is  constitutionaljUoA 
the  evidence  authorized  to  be  submitted  to  the  jury  underit 
is  legal  evidence,  and  the  jury  have  the  right  to  consider!^ 
and  act  upon  it,  and  are  expressly  clothed  with  power,  by  the 
Act,  to  reduce  the  amount  of  the  plaintiff's  debt  ss  to  thtB 
shall  appear  just  and  equitable.  If  the  jury  shall  do  whit  ' 
the  Act  expressly  empowers  them  to  do,  it  is  extremely  difficult 
to  perceive  what  legal  right  the  Court  would  have  to  set  aside 
their  verdict.  Under  the  Act,  the  jury  have  the  potcer,  uft- 
der  the  evidence  authorized  by  it,  to  render  such  verdict  li 
to  them  shall  appear  just  and  equitable.  If  the  Act  is  cod* 
stitutional,  and  the  evidence  before  the  jury  is  legal  q^iAssH^ 
and  the  jury  return  a  verdict  upon  it  reducing  the  amouit 
of  the  plaintiff's  debt,  what  legal  right  or  power  has  thi 
Court,  under  this  Act,  to  set  their  verdict  aside?  Thevtf- 
•diet  would  not  be  contrary  to  law,  if  the  Act  is  constitutioDilt 
nor  contrary  to  the  evidence;  the  power  to  reduce  the  debt 
is  expressly  conferred  upon  the  jury  by  the  Act,  and  theft* 
fore  the  Court  would  have  legal  right  to  interfere  with  theit 
verdict.     But  take  the  other  view  of  the  question^  and  hoU 


ATLANTA,  DECEMBER  TERM,  1868.   389 

Gatts  &  JohnBon  et  al.,  V8,  Hardee. 


tittt  the  Courts  have  the  legal  right  to  set  aside  the  verdict, 
if  the  jury  shall  impair  the  obligation  of  the  plaintiff's  con- 
tract by  reducing  his  debt,  then  it  is  quite  apparent  that  the 
Ati  of  1868,  for  the  relief  of  debtors,  praciiccdly  amounts  to 
nothing,  it  is  mere  brutum  fulmen.  The  plain  truth,  however, 
is,  that  the  Legislature  intended  to  provide  for  the  relief  of 
debtors  in  the  manner  indicated  by  the  Act,  and  did  not 
intend  that  the  Courts  should  set  aside  the  verdicts  of  the 
jorie?,  if  they  reduced  the  plaintiff's  debt,  and  thereby  render 
the  Act  a  practical  nullity. 

It  was  contended,  on  the  argument,  that  the  Act  of  1868 
Btood  upon  the  same  footing  as  the  ordinance  of  the  Cpnven- 
mention  of  1865,  and  that  this  Court  had  held  that  ordi- 
nanoe  to  be  constitutional.  That  ordinance  simply  provided, 
flat  in  any  suit  for  the  enforcement  of  any  contract  specified 
flerein,  the  parties  might  show  the  particular  currency  in 
irhich  payment  was  to  be  made,  and  the  value  of  such  cur- 
leney,  etc.  The  object  of  that  ordinance  was,  not  to  impair 
the  obligation  of  contracts,  but  to  enforce  them  according  to 
the  actual  value  thereof  in  good  money.  If  the  contract  was 
-pATable  in  Confederate  dollars,  it  allowed  evidence  to  be  given 
M  to  the  vcUue  of  Confederate  dollars  in  good  money,  and 
irhat  was  the  value  of  the  consideration  of  the  contract 
hgoodmoney,  so  as  to  maintain  and  enforce  the  obligation 
tf  the  contract  upon  the  principles  of  equity,  as  regulated  by 
be.  See  Oliver  <fr  Wooten  vs.  Coleman  et  aL^  S6th  Ga. 
S^.,  555.  The  rights  of  the  people  in  this  State  to  their 
property  and  effects  are  regulated  and  protected  by  law,  and 
Ine  not  dependent  upon  the  abstract  notions  of  equity  which 
tiCtmrt  or  jury  may  entertain  of  them.  It  is  th4^  law  of  the 
^ind  which  regulates  and  controls  the  rights  to  property  in 
pKs  State.  There  is  no  equity  which  is  above  or  independent 
At  law.  The  Code  declares  that  "equity  is  ancillary ,  not 
iistic,  to  the  law:  hence,  equity  follows  the  law,  where 
rale  of  law  is  applicable,  and  the  analogy  of  the  law, 
DO  rale  is  directly  applicable."  Code,  section  3028. 
vware  that  sporadic  decisions,  made  by  the  State  Courts, 
iwdted  in  fiivor  of  impairing  the  obligation  of  contracts^ 
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though  professing  not  to  do  so,  under  the  pretext  of  regul  ^ 
iiig  the  remedy  and  the  admissibility  of  evidence,  but  ti^e 
decisions  have  generally  been  made  under  the  pressure  oi 
public  opinion,  in  times  of  pecuniary  embarrassment,  wbm 
the  relief  fipo^m  was  upon  the  people;  sometimes  madebjr 
Judges  who  were  expressly  appointed  for  the  purpose  of  mak* 
ing  such  decisions  during  that  period  of  time;  but  sndi 
decisions,  so  made,  are  entitled  to  very  little  consideration  in 
the  face  of  the  plain  provisions  of  the  Constitution,  and  the 
plain  interpretation  thereof  by  the  repeated  decisions  of  tte 
Supreme  Court  of  the  United  States,  which  have  already 
been  cited,  and  which  are  binding  avihority  upon  this  qua- 
tion.  The  great  weight  of  judicial  authority  in  thesevenl 
States  is,  however,  in  favor  of  maintaining  the  integrity  of 
the  Constitution,  and  protecting  the  inviolability  of  the  obli- 
gation of  contracts.  That  there  should  have  been  any  con- 
flict of  decisions  in  the  State  Courts  upon  this  question,  only 
proves,  that  when  there  is  a  will  to  impair  the  obligation  of 
contracts,  subtle,  crafty,  unscrupulous  men  can  always  findi 
way  to  do  it.  Robbery,  under  the  form  and  color  of  inp,i> 
the  meanest  sort  of  robbery.  The  highwayman  who  presente 
his  pistol  to  the  head  of  the  traveler,  and  commands  him  to 
stand  and  deliver,  incurs  some  personal  risky  but  those  trho 
rob  under  the  form  and  color  of  law,  accomplish  the  samo 
object  as  the  highwayman,  without  the  leti^t  personal  dang^ 
to  themselves.  The  common  and  usual  pretext  for  violating 
the  Constitution,  is  under  the /orm  of  remedial  legislation,  (^ 
by  altering  the  rules  of  evidence.  These  pretexts  and  excuMSf 
though  often  specious  and  plausible,  will  not  bear  the  test  of 
legal  criticism.  But  the  Supreme  Court  say,  in  the  case  of 
Van  Hoffman  vs.  The  City  of  Quincey,  before  cited,  tW 
the  distinction  between  the  contract  and  the  remedy,  by  tk* 
latest  adjudications  of  that  Court,  is  one  rather  of  "form  than 
substance.^^  This  is  sound  doctrine.  What  is  a  man's  ri^ 
to  his  contract  worth,  at  the  time  of  making  it,  without  tb« 
remedy  afforded  by  the  then  existing  law  to  enforce  tit  If  th^ 
Act  of  1868  is  constitutional,  it  illustrates  very  clearly  what 
the  plaintiff's  right  to  his  contract  in  this  case  is  worth  «o<^» 
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*he  Constitution  of  the  Uuited  States  is  the  fuudamental 
od  paramount  law  for  the  government  of  the  Courts  and 
eople  of  this  State.  It  has  been  justly  remarked,  by  an 
Qineut  civilian,  thats^'to  attack  the  Constitution  of  the 
ate^  and  to  violate  its  laws,  is  a  capital  crime  against  socidyy 
id  if  those  guilty  of  it  are  invested  with  authority,  they  add 
tliis  crime  2i  perfidious  abuse  of  the  poxcer  with  tchich  they 
t  intrusted,  Vattel,  9,  section  30.  In  view  of  the  obliga- 
n  imposed  upon  me  to  support  and  maintain  the  integrity 
the  Constitution  of  the  United  States,  which  declares  that 
10  Slate  .shall  pass  any  law  impairing  the  obligation  of 
Qtracts,''  and  not  entertaining  the  least  doubt  that  the  Act 
1868,  both  upon  principle  and  the  authority  of  the  decisions 
the  Supreme  Court  of  the  United  States,  is  a  palpable 
elation  of  that  Constitution,  I  am  unwilling  to  embalm 
jTself  in  my  own  infamy ,  upon  the  records  of  this  Court, 
a  cfe6attcAec{  judicial  officer,  in  holding  that  Act  to  be  con- 
tulional;  therefore,  I  dissent  from  the  judgment  of  the 
>urt  in  this  case. 


HE  First  National  Bank  of  Macon,  plaintiff  in  error, 
ts.  Charles  Nelson  &  Co.,  defendants  in  error. 

An  agent  for  the  sale  of  goods  cannot,  as  against  the  owner,  pledge 
or  mortgage  them  to  a  third  party,  to  secure  advances  made  on  his 
ovn  account. 

To  constitute  a  pledge  or  pawn,  under  the  Code,  there  must  hQ  tidepoait 
of  the  thing  pawned,  and  this  cannot  be  dispensed  with  by  a  written 
^peement,  that  the  party  making  the  pledge  will  be  the  bailee  of  the 
JMBee. 

^^en,  in  the  submission  of  the  law  and  the  facts  of  a  case  to  the 
■idge,  it  was  agreed  that  if  the  Judge  should  have  any  doubts  upon  a 
^Htbn  of  fact,  he  should  submit  it  to  a  special  jury,  and  on  the  trial 
Wmn  arose  a  question  of  notice  to  a  bank,  and  it  was  proven  that 
iRlfcetiras  advertised  in  two  daily  papers  taken  at  the  bank,  was 

feto  oiVB  ef  its  directors,  published  in  a  large  printed  card  and 
ed  among  the  business  men  of  the  community,  and  painted  in 
^rV^fattenoii  the  walls  of  the  store  in  which  the  goods,  about  which 
^fcJ^^  arose,  were  kept: 
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Held,  That  although  the  cashier  and  president  of  the  bank,  and  OM  d 
the  clerks,  denied  the  notice,  as  witnesses,  the  Jndge  might  well  fiul  to 
have  such  doubts  as  would  require  him  to  call  in  the  jury. 

Equity.    Pledges.    Notice.    Tried  by  Judge  Cole.    Bibb 
Superior  Court.     May  Term,  1868. 

Megrath  &  Patterson  were  grocers  and  commis8ioD-Inc^. 
chants,  on  Poplar  street,  Macon,  Georgia.  On  the  10th  d' 
December,  1867,  they  mortgaged  to  one  Holmes^  all  their 
stock  of  goods,  wares  and  merchandize,  and  their  chores  i| 
action,  to  secure  about  810,000  00,  due  by  them  to  aiid' 
Holmes.  This  mortgage  was  not  recorded  till  the  4th  rf 
January,  1868.  It  was  foreclosed,  and  a  levy  of  the  mortr 
gage  was  made  upon  the  stock  in  store,  including  certai|. 
whiskey  and  bacon,  on  which  The  First  National  Bank  ff^ 
Macon  had  a  claim.  Its  claim  was  as  follows :  On  the  H^ 
of  December,  1867,  it  advanced  to  Megrath  &  Patter&oiv 
$1,000  00,  on  twenty-five  barrels  of  whiskey,  and  tookfro^. 
them  a  paper,  as  follows : 

**  $1,000  00. 

Magon,  Ga.,  December  2, 1867. 

Received  from  The  First  National  Bank  of  Macon,  one  thousand  dol- 
lars, as  advance  by  it,  on  twenty-five  barrels  whiskey,  marked  **E,"iW 
stored  in  our  store,  on  Poplar  street,  which  whiskey  we  hereby  place k 
its  control  and  possession,  to  be  used  by  said  bank  aa  its  own  propert;^: 
for  its  reimbursement  of  said  amount,  with  interest,  insurance,  and  aH  ' 
other  expenses  thereon,  should  we  fail  to  pay  the  same  when  due,  to- wit: 
on  the  1-4  day  of  January,  1868,  but  if  paid  when  due,  or  before  aJ 
whiskey  is  disposed  of  by  said  bank,  for  its  reimbursement  as  aforesaJ?" 
then  the  said  whiskey  to  be  returned  to  us. 

MEGRATH  &  PATTERSON." 

The  bank  made  other  advances  to  them,  on  whiskey,  a8 
follows:.    In  December,  1867,  on  the  14th,  $1,300  00, on 
fifteen  barrels ;  on  the  23d,   $3,000  00,   on  twelve  bandl 
(and  twelve  casks  of  bacon);  on  the  24th,  $1,000  00,  on  ttt 
barrels,  and  on  the  28th,  $2,120  00,  on  thirty-five  barteh. 
These  advances  were  each  evidenced  by  a  receipt,  a/ac««wfc  | 
of  the  one  above  quoted,  mutatis  mutandis.    When  they  wert   . 
made,  the  bank  officers  were  ignorant  of  the  existence  of  said   ; 
mortgage.    Megrath  &  Patterson  were  instructed,  by  the 
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;'3  agent,  to  set  said  whiskey  and  bacon  apart,  as  the 
erty  of  the  bank,  and  it  is  believed  that  this  was  done. 
M^rath  &  Patterson  sold  thirty-one  barrels  of  said 
key,  and  all  of  sard  bacon,  to-wit :  $4,500  00  worth,  and 
no  part  of  the  proceeds  to  the  bank.  Mcgrath  &  Pat- 
n  were  iailing,  their  store  was  in  the  sheriff's  hands, 
^here  was  reason  to  apprehend  that  they  would  depart 
ealm  without  reimbursing  the  bank. 
oder  this  state  of  facts,  set  forth  in  its  bill,  the  bank 
ed  that  Holmes's  fi,  fa.  should  be  enjoined  from  selling 
whiskey,  that  the  unsold  whiskey,  as  also  the  proceeds 
lat  sold,  if  it  could  be  traced,  should  be  given  to  the 
;,  and  that  Megrath  &  Patterson  should  give  bond  and 
rity  for  the  eventual  condemnation  money,  in  the  canse. 
The  Judge  grante<l  the  injunction,  and  required  the 
rity.  Holmes  made  no  fight  with  the  bank.  But  Charles 
on  &  Ca,  of  Nashville,  Tennessee,  came  into  Court, 
filed  their  petition  to  be  made  parties  to  the  litigation, 
he  following  reasons  stated  by  them :  They  were  largely 
ged  in  manufacturing  whiskey,  and  had  made  Megrath 
^atterson  their  special  agents  for  the  sale  of  it.  This 
icy  had  lasted  for  eighteen  months,  and  Megrath  &  Pat- 
Mi  had  sold  a  great  deal  of  whiskey  for  them.  Their 
ority,  as  agents,  was  special  and  limited,  they  were  to  sell 
itsh  only,  and  had  no  authority  to  pledge,  pawn,  or  mort- 
i  it,  or  in  any  way  to  use  it  in  their  business.  Their  only 
t  was  to  sell  for  cash,  deduct  five  per  cent,  for  commis- 
!i  and  remit  the  balance  to  them.  Since  the  first  of  Nov- 
or,  1867,  they  had  sent  Megrath  &  Patterson  one  hundred 
thirfy-two  barrels  of  whiskey,  and  they  had  accounted 
mie  of  it;  the  ninety-seven  barrels  claimed  by  the  bank, 
]f  these  one  hundred  and  thirty-two.  Megrath  &  Pat- 
n  iiad  published  their  agency  in  the  gazettes  of  Macon, 
iad  emblazoned  it  in  large  and  conspicuous  signs  upon 
rMve-hoose,  and  Charles  Nelson  &  Co.  were  persuaded 
A0  bank's  officers  were  cognizant  of  the  agency  before 
were  made.  If  they  did  not  know  it,  their 
proceeded  from  carelessness.    From  the  anomalous 
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style  of  receipt  taken,  from  the  facts  that  Megrath  &  Pa 
son  never  had  ninety-seven  barrels  of  whiskey  in  stoi 
any  time  in  December,  1867,  and  that,  of  the  barrels  in 
troversy,  forty-three  did  not  reach  Megrath  &  Pattereo 
the  26th  of  said  December,  and  because  the  prices  fixed 
not  over  two-thirds  of  the  value  of  the  whiskey,  etc 
charged  that  the  bank  never  relied  upon  the  whiskej 
pawn  or  pledge.  The  bank  nevet  undertook  to  oontrc 
of  it  till  said  levy  was  made,  but,  on  the  contrary,  the 
key  remained  in  the  exclusive  possession  of  Megrath  i 
terson,  and  with  the  knowledge  of  said  oflBcers,  thej 
said  whiskey,  just  as  if  said  advances  had  not  been 
The  sixty-seven  barrels  of  whiskey  in  the  sheriff's  I 
are  worth  ^4,800  00,  which  amount  Megrath  &  Pat 
owe  them.  For  these  reasons,  they  prayed  that  they  i 
have  this  whiskey,  or  its  proceeds.  Charles  Nelson  < 
became  parties,  and  the  whiskey  was  put  into  the  poss 
of  a  Receiver.  They  and  the  bank  then  agreed  th 
Judge  should  try  the  cause,  without  a  jury ;  that  his  d( 
of  facts  and  law  should  be  subject  to  exception  by 
party,  and  that  if  he  had  doubt  as  to  any  fact,  mate 
the  decision,  he  (or  the  Supreme  Court,  if  it  went 
should  direct  an  issue  made  up,  and  submitted  to  a  { 
jury.  Holmes  and  Megrath  &  Patterson  consented  t 
Holmes  disclaiming  any  right  to  the  whiskey.  The  d< 
was  to  be  final,  unless  excepted  to  as  aforesaid. 

On  the  trial,  the  bank  introduced,  as  evidence,  tliei 
receipts  from  Megrath  &  Patterson,  and  each  party  exa 
several  witnesses. 

It  was  shown  that  this  whiskey  was  part  of  that  $ 
Megrath  &  Patterson  by  Chas.  Nelson  &  Co.,  and  th 
bank  had  charged  one  and  a  half  per  cent  per  month  o 
advances,  one  per  cent,  being,  as  the  witness  said,  fi 
advance,  and  the  half  per  cent,  for  interest.  Charles  1 
&  Co.  contended  that  even  if  the  whiskey  had  been  pi 
to  the  bank,  Megrath  &  Patterson  had  no  right  to  plei 
and  if  they  undertook  to  pledge  it,  the  contract  vras 
because  the  bank  took  usury  for  its  money. 
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B  whiskey  pledged  was  never  separated  from  the  balance 
J  stocky  but  was  treated  in  every  way  as  if  it  had  not 
)ledged.  The  bank  officers,  however,  testified  that  they 
:ed  Megrath  &  Patterson  to  set  it  apart,  and  hold  it  as 
ink's  property,  and  subject  to  its  order.  Plant,  the 
ent  of  the  bank,  was  in  Megrath  &  Patterson's  store 
the  officer  came  to  make  the  levy  ;  Patterson,  pointing 
vt  of  sixty-six  barrels  of  whiskey,  said  to  Plant,  "  that 
r  whiskey,'^  and  to  the  officer,  "  you  can  not  levy  on 
t  belongs  to  the  bank;"  Patterson  said  something  about 
ignment^  and  when  Plant  asked  what  he  meant  by 
nment,  he  replied,  *'from  a  man  in  Nashville,  I  can 
it  with  him/'  The  main  controversy  was  as  to  whether 
ink  had  notice  that  Megrath  &  Patterson  were  the 
of  Charles  Nelson  &  Co.,  for  the  sale  of  their  whiskey. 
Is  point  Plant  testified,  that  he  had  been  in  Megrath  & 
son's  store  several  times,  but  had  never  noticed  any 
r  their  being  agents,  and  that  he  took  the  city  papers, 
d  not  noticed  their  advertisement  therein,  and  denied 
lowledge  of  their  said  agency.  The  cashier  of  the  bank 
d,  that  he  had  noticed  on  their  sign  at  the  store,  "  Nel- 
Co.'s  copper-distilled  whiskey,''  but  not  that  they  were 
for  its  sale,  and  that  he  had  seen  their  advertisement, 
d  not  take  notice  of  it,  nor  have  any  knowledge  of 
gency.  The  collecting  clerk  of  the  bank  also  testified 
ignorance  of  such  agency.  Chas.  Nelson  &  Co.  pro- 
the  following  evidence  to  charge  the  bank  with  such 
Patterson  said  he  thought  the  bank  officers  knew  it, 
e  Megrath  &  Patterson  advertised  it  in  the  city  pajiers, 
d-bills  and  circulars,  and  in  large  letters  in  their  sign, 
side  of  the  store,  put  up  about  the  first  of  November, 
because  their  agency  was  generally  known  throughout 
f,  and  because  Mr.  Ross  was  one  of  the  bank's  direc- 
sd  a  member  of  the  firm  of  J.  B.  Ross  &  Son,  which 
new  of  said  agency.  (It  was  shewn  that  Ross,  the 
Tj  was  absent  from  Macon  when  these  advances  were 
sad  knew  nothing  of  them,  and  that  the  business  of 
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the  bank  was  couductcd  by  the  president,  etc.,  and  the 
ors  gave  no  attention  to  such  matters  as  this.) 

Several  merchants  of  Macon  testified,  that  they  knewi 
such  agency,  (one  said  he  had  known  it  for  two  years,) 
the  sign  and  their  advertisements  so  denominated  them, 
that  it  was  generally  known  among  wholesale  whisky 
ers  in  Macon. 

A  letter,  written  by  Megrath  &  Patterson,  was  on 
mercial  note  paper,  three  sides  of  which  contained  a  prii 
advertisement  of  their  business.  On  the  first  page,  in  a 
spicuous  place,  was  ^'Agents  for  Chas.  Nelson  &  Oo\ 
Copper-distilled  Whiskies J^  Its  date  was  the  19th  of 
ruary,  1867.  The  words  on  the  sign  were  not  shewn.  I 
a  long  and  conspicuous  advertisement  in  the  daily  city  pam 
they  said :  "  We  are  sole  agents  for  Chas.  Nelson's  m 
brated  Copper-distilkd  Whiskies."  ■ 

The  Judge  held  that  no  title  to  said  whiskey  passed  fid 
Megrath  &  Patterson  to  the  bank  under  the  contracts  dl 
facts  aforesaid  ;  that  the  bank  could  not  hold  the  whisky! 
a  pawn  against  Chas.  Nelson  &  Co.,  because  there  wis] 
delivery  to  the  bank,  and  because  the  bank  had  oonstm( 
notice  of  the  said  agency.  But  before  any  order  was  takeOji 
bank's  solicitors  called  his  attention  to  the  clause  in  the  ^ 
ment  as  to  doubts,  and  asked  him  to  submit  the  questioai 
notice  to  a  special  jury.  The  Judge  declined  doing  so,  flf 
ing  that  he  would  have  so  to  charge  a  jury  as  that  thi 
finding  must  be  the  same  as  his  own* 

Thereupon  the  solicitors  of  the  bank  excepted,  and  ass^ 
as  error  his  decision,  and  the  reasons  given  for  it,  and  H 
refusal  to  submit  the  question  of  notice  to  a  jury. 

Lanier  &  Anderson,  for  plaintiff  in  error,  said,  a  priiw 
pal  is  bound,  if  his  commission  merchant  pledge  his  gool 
to  one  ignorant  of  the  agency.  It  was  not  so  in  Engliv 
till  1823.  But  it  is  so  here.  23  Ga.  J?.,  90.  Irwin'il 
Code,  sees.  1944,  2111,  2179.  2  Story  on  Con.,  sec  711 
2  Story  on  Agency,  note  to  sec.  113.  11th  Howard's  R.,  211 
Eastman  vs.  JfcAlpin,  1  Kelly,  {Oa.  B,)  157,    DfUtneO 
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ftitates,  579.  3  Kdly,  {Oa.  R.,)  146.  7  M.  &  W.,  196. 
iBiDgh.y394.  Ab  to  delivery,  they  cited  2  Kent,  (note,) 
I  14  Pick.  R.  34  Oa.  jB.,  222.  2  Story  on  Con., 
719.  37  N.  H.  Rep.,  428.  7  Ohio  R.,  194.  11  Met- 
1 493.  As  to  notice,  they  cited  Jones  vs.  Smith,  23  Eng. 
Rep.,  (1  Hare,)  55.  Greenleaf  on  Ev.,  sec.  216. 
ingvs.  Toumsend,  6  Ga.  JR.,  111.  Jordan  vs.  PoUock, 
Ga.  JR.,  158.  Aug.  &  Ames  on  Corp.,  247  and  248, 
9.  As  to  the  character  of  Megrath  &  Patterson's  agen- 
they  cited  Story  on  Agency,  sees.  17,  18,  19.  Irwin's 
Code,  sec  2170.  As  to  the  usury,  they  said  the  Judge 
did  not  pass  on  it,  and,  therefore,  this  Court  ought  not, 
said,  also,  that  sec.  1478  of  our  Code  applied  only  to 
of  this  Staie^  and  no  such  penalty  attached  to  National 
See  Acts  of  Congress,  June  3d,  1864,  sec.  30. 

James  Jackson  and  Habris  &  Hunter,  for  defendant 

cnx)r,  submitted  the  following  points : 

H^ratb  &  Patterson,  as  factors,  had  no  right  to  pawn  or 

these  goods ;  1  Parson,  50,  note  G  ;  Story  on  Agency, 

447;  2  Strange,  1178;  3  Atkins,  52;  6  East,  537;  7 

4;  15  East,  41 ;  4  Burrows,  2046  ;  11  Howard,  224; 

Mass.,  398;  13  Mass.,  181;  23   Ga.,  205.     The  instru- 

itssned  on  by  the  bank  are  not  mortgages.     Code,  1944, 

They  cannot   be  construed  to  be  sales,  because  no 

was  agreed  upon,  and  were  not  valid,  even  as  pawns, 

of  no  actual  delivery,  but  if  anything,  in  the  way  of 

security  for  money  borrowed,  this  is  their  character, 

as  such,  no  title  passed  to  the  bank  against  the  true 

msT.    Code,  2110,  2111,  2112,  2113,  2114,  2597;  1  Amer. 

W  Cases,  668,  662 ;  11  Howard,  226.     It  makes  no  dif- 

Innce  whether  the  bank  had  or  had  not  notice  of^  the  con- 

jjpunent.     1  Made  &  Selwin,   140,  493;  5  Vesey,  213; 

Cbde,  2111.     Nor  does  section  2179  of  our  Code,  alter  the 

nnmon  law  in  this  respect.   Repeal  by  implication.    Sedg- 

[lick  on  Statute  and  Com.  Law,  127 ;  5  Hill,  221 ;  2  Barb., 

IW;  6  Gushing,  465.     If  2179  be  construed  to  apply  to 

Actors  pledging  goods  on  consignment,  not  only  is  it  forcing 
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the  statute  beyond  necessary  implication^  in  repealing 
common  law  principle,  but  it  makes  it  conflict  directlj 
section   2111   of  the  Code,  and  makes  2111   conflict 
2597.     If  construed   to   apply   to   purchasers,  and  not 
pawnees  in  the  case  of  factors,  the  entire  Code  harmoDii 
and  all  its  provisions  must  be  construed  in  "pari  maimaj^ 
and  be  reconciled  if  possible.     16   (?a.,  361.     Sedgwick, 
Stat,  and  Com.  I^aw,  127.     Notice  to  the  cashier  is 
to  the  bank.     17  Ga.,  99.     The  President  could  have 
the  placard.     The  facts  constituted,  in  law,  notice.    14 
Ga.,  158.     Constructive  notice  is  enough  for  this  case; 
2179,   of  the  Code,  does  not  read  "  having  adual  notice/ 
but  "  having  notice  ";  any  sort  of  notice.     23  6a.,  203 ; 
6?a.,  277 ;  26  Ga.,  138 ;  U.  S.  Stat.,  1863,  1865,  102d 
et  8cq,     Thase  contracts  of  the  bank  are  wholly  void, 
of  the  usury  Act  of  June,  1864,  sees.  30  and  53.     It  cai 
at  law  or  in  equity,  collect  these  contracts.     U.  S.  Stat 
Large,  1863,  1865,  pages  108,  116  ;  2  Peters,  527 ;  3  He 
724;  14  New  Harap.,  294  ;  8  Ohio,  252;  Code  of  Ga.,  143 
(1,  2),  1840. 

McCay,  J. 

1.  The  general  rule  of  the  common  law  is,  that  every 
dealing  with  another  in  reference  to  property  that  other  nuf 
have  in  his  possession,  must  "  take  care,'^  caveat  emptor, 
property  may  be  stolen,  or  borrowed,  or  pledged,  or  in 
possession  of  a  bailee  for  some  specific  purpose,  and  if  so, 
party  in  possession  can  convey  no  better  or  further  riglll 
than  he  has  himself.  Broome's  Legal  Maxims,  (355,^7); 
Irwin's  Code,  sec.  2597.  There  are  some  exceptions  to  tliii 
rule,  as  where  the  property  is  money,  or  promissory  notes 
due,  and  also  casas  where  the  conduct  of  the  true  owner  i 
such  that  he  is  estopped  from  setting  up  his  title  against 
innocent  purchaser.  3  B.  &  C,  42  ;  3  Bing.  145.  Clearly 
however,  the  mere  permission,  by  the  true  owner,  to  a  tbi 
party,  to  have  possession,  is  not  such  an  act  as  estops  hi 
3  B.  &  C,  42.    Such  a  rule  would  place  it  in  the  power 
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)ailee  to  dispose  of  the  thing  with  which  he  is  intrusted^ 
oiild  seriously  interfere  with  the  ordinary  affairs  of 

is  the  case  of  a  factor,  who  has  goods  put  in  his  pos- 
.  for  sale,  an  exception.  The  goods  are  not  his.  He 
them  for  a  specific  purpose,  and,  outside  of  that  pur- 
le  has  DO  more  authority  in  reference  to  them,  than 
:her  bailee  has,  outside  of  the  purpose  for  which  he 
goods.  The  goods  belong  to  the  true  owner.  If  they 
en  from  him,  if  he  lend  them,  if  he  deposit  them,  they 
1  hisy  except  so  far  as  he  clothes  another  with  power 
hem. 

ictor,  for  the  sale  of  goods,  has  only  power  to  sell  them, 
arpoees  of  sale,  he  is  a  general  agent,  and  one  may  deal 
with  him  in  all  matters  pertaining  to  that  purpose. 
a  general  agent  for  the  sale,  in  all  matters  within  the 
of  his  agency,  his  authority  is  complete.  No  special 
or  limitations  of  his  powers,  or  directions  as  to  the 
of  their  exercise,  will  affect  their  buying  from  him 
it  notice,  but,  if  he  steps  outside  of  the  scope  of  his 
r,  if  he  undertakes  to  affect  the  principal's  title  in  any 
way  than  by  a  sale,  he  is  acting  without  authority,  and 
ig  passes,  any  more  than  if  he  had  been  a  mere  depos- 
A  fector  for  the  sale  of  goods  can  not,  therefore, 
thein  for  advances  made  on  his  own  account.  This  is 
sUled  doctrine,  both  in  England  and  America,  and 
h  there  have  been,  at  times,  objections  made  by  Judges 
justice  of  the  rule,  I  have  not  been  able  to  find  a  single 
1  which  it  is  denied.  Patterson  vs.  Tash,  2d  Strange, 
"  Martini  vs.  Coles,  1  Maule  &  Sel.,  146.  5  John. 
1 429.  Story  on  Agency,  sec.  113.  Paley  on  Agency, 
ai.    2d  Kent,  627. 

I  ease  of  Martini  vs.  Coles,  1  M.  &  S.,  146,  was  a 
lir  case  than  the  one  at  bar.  Martini  had  consigned  to 
glor  goods  for  sale;  the  biU  of  lading  was  to  the  factor 
t^^utiffns,  and  the  factor  was  a  large  deakr  on  his  own 
Ifc.  The  &ctor  pledged  the  goods  to  Coles  to  secure 
•Hk  to  himself,  and  afterwards  became  a  bankrupt.    It 
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was  held  by  the  whole  Court  that  the  plaintiff  was  enti 
to  recover. 

It  was  contended  in  argument  here  that,  admitting  this  to 
be  the  common  law,  it  is  a  doctrine  not  suited  to  the  circam- 
stances  of  this  State,  and  is  not,  therefore,  within  the  sooiir 
of  our  adopting  Act.  The  object  of  the  rule  is  said  If 
Bailey,  J.,  to  be,  to  encourage  foreign  consignors  to 
goods  to  England  for,  sale.  Surely,  if  it  will  have  that  eSecVi 
this  is  the  very  locality  where  its  influence  will  be  a 
public  good.  Consignments  from  other  States  for  sale 
in  our  great  want  of  capital,  ought  to  be  encouraged,  and 
argument  is  directly  in  favor  of,  rather  than  against, 
adoption  of  the  rule.  It  is  exactly  suited  to  our  circum- 
stances. 

It  is  said  also,  that  the  rule  is  repealed  by  2179,  of 
Code,  (Irwin's.)  That  section  is  in  these  words:  ** 
principal  may  recover  back  money,  paid  illegally,  or  by 
take  of  his  agent,  or  goods  wrongfully  transferred  by 
agent,  the  party  receiving  the  goods  having  notice  of 
agent's  want  of  authority  or  willful  misconducts" 
'  It  will  be  noticed,  in  the  first  place,  that  this  latter  claiaii 
which  is  the  portion  relied  on,  is,  at  best,  but  a  negatiit 
pregnant.  It  does  not  declare  that,  in  cases  where  the  pii^ 
receiving  the  property  had  no  notice,  the  principal  shall 
recover. 

The  fact  is,  that  the  section  is  almost  a  transcript  of  sectioi!i 
437  of  Story  on  Agency.     The  language  of  Story  is :   " 
an  agent  tortiously  converts  the  property  of  his  principil^ 
as  if  he  sells  or  pledges  it  to  a  third  person,  without  ri: 
or  authority,  the  latter  will  generally  be  1  iable  equally  with 
agent  for  the  conversion."     He  then  adds  :     "  This  d 
applies  in  all  cases,  where  the  third  person  knew  and 
pated  in  the  illegal  or  unauthorized  act  of  conversion."  Jni 
Story  does  not  say,  nor  does  this  doctrine  of  the  Code  ujf 
that  the  third  person  will  be  liable  in  no  other  cases. 

If  the  Code  is  to  have  that  meaning,  the  whole  doctrinft  • 
of  agency  is  altered.  It  applies  as  well  to  a  special  as  toft' 
general  agent,  and  the  law  of  Georgia  is,  that  any  peisoDf  * 
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kring  the  actual  possession   of  personal   property,  as  the 

^t  of  another,  no  matter  for  what  purpose,  can  transfer  to 

a  third  person  a  good  title,  unless  that  third  person  has 

Mtice  of  the  agent's  want  of  authority.     We  do  not  think 

[  Ik  section  has  any  such  meaning.     The  whole,  at  least,  of 

fitide  2,  is  to  be  taken  together.    Section  2168  had  provided 

I  tkt  the  principal  was  bound,  by  ail  acts  of  the  agent,  within 

|tk  9cope  of  his  avihority.     Section  2170  declares  that,  in 

^fecial  agencies,  persons  dealing  with  the  agent,  should  exam- 

iahis  authority.    Section  2111  provides  that  even  the  pawnee 

daprcmisaory  note^  without  notice,  is  not  protected  against 

tktnie  owner.     We  cannot  believe  that  it  was  the  intention 

rfthe  L^islatare,  by  the  negative  pregnant  of  section  2179, 

k  contradict  the  express  language  it  has  used  in  other  parts 

the  Code,  and  especially  in  the  very  article  in   which  the 

stands. 
Our  conclusion  is,  that  section  2179  introduces  no  new 
It  authorizes  a  principal  to  recover  back  goods  wrong- 
ly transferred  by  his  agent,  in  cases  where  the  transferee 
notice,  but  it  does  not  change  the  rules  regulating  the 
its  of  principals  against  parties  dealing  with  special  agents, 
with  general  agents,  who  act  beyond  the  scope  of  their 
These  cases  stand  upon  the  same  footing  as  do  cases 
a  general  agent,  with  private  instructions,  disobeys 
instructions,  and  acts  improperly  with  the  knowledge 
the  person  dealing  with  him. 

It  may  not  be  out  of  place  here  to  say,  that  in  the  argu- 
of  this  case,  there  seemed  to  be  a  misunderstanding  of 
rule,  in  cases  of  a  general  agent,  as  to  the  extent  of 
iothority,  and  as  to  how  far  his  acts  bind  his  principal. 
9^ftl  agent  is  one  appointed  to  do  a  single  act,  or  several 
acte.     Every  man  deals  with  such  an  agent  at  his 
,aiid  18  bound  to  take  notice  of  the  agent's  instructions. 
on  Agency,  sec.  17.     A  general  agent  may  either  be 
dothed  with  power  to  do  all  the  principal's  business,  of 
character,  or  he  may  be  one  empowered  to  do  all  acts 
with  a  particular  business  or  employment.     Story 
Agency,  sec  17.    Now,  the  rule  as  to  how  far  the  acta  ol 
Vol,  xxxvni—26. 
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a  general  agent  shall  bind  his  principal  h,  that  he  may  biui 
him  by  any  act  within  the  scope  of  his  authority.  Code,  216Jt 
He  may  do  all  acts  proper  for  the  a(HM)mplishment  of  the 
end,  or  siu^h  as  are  usual  in  matters  of  this  kind.  Stoiji 
Agency,  sec.  60.  But,  he  cannot  bind  the  principal  by  anaet 
outside  of  the  object  of  his  appointment.  2  Keat,  611 
3  Ross  Leading  Cases,  sees.  150,  151. 

2d.  Section  2110  of  the  Code  provides  that  deliveiy  ii  , 
essential  to  constitute  a  pawn.     Indeed,  delivery  is  the  voj  : 
essence  of  the  bailment.     At  common  law,  therefore,  ioo(N^r> 
porexil  things,    though  they  might  be  sold  or  mortgagd, 
could  not  be  pawned.     Story  on  Bailment,  sec,  286.    Hence 
the  necessity  of  the  special  provision  of  the  Code  for  the  ' 
pledging  of  promissory  notes  and  evidences  of  debt.    Code^.4 
2110.     There  need  not,  it  is  true,  in  all  cases,  be  an  actuilJ 
moving  of  the  thing,  as  if  it  be  logs  in  a  stream,  or  any  other^ 
article  usually  delivered  by  transferring  the  dominion, bnt 
there  must  be  such  a  delivery  as  the  thing  is  Ciipableof.  Tta^ 
mere  setting  of  a  portable  article  aside,  or  the  pledger  coi- 
scnting  to  bail  it  as  the  bailee  of  the  other,  there  being  ill 
fact  no  transfer  of  the  custody,  however  such  acts  m\^i 
in  case  of  a  sale,  amount  to  delivery,  is  not  sufficient  in  «» 
of  a  plalge  or  pawn,  the  very  essence  of  which  is  deposit.' 
Boleman's   Commercial  Law,  se<-'S.   673,  674.     Story,  seAj 
287,  288.     Irwin's  Code,  2110.  J 

3d.  While,  perhaps,  the  language  of  Judge  Cole  is  Dot^ 
technically  accurate  when  he  says  that  the  facts  here  amouirf  j 
to  condrudive  notice,  yet  we  are  clear  that  they  are  sucfc:^ 
strong  evidence  of  notice  as  must  bind  the  bank,  whether  bt-^ 
cause  it  must  have  wilfully  shut  its  eyes,  or  because  failure  to  J 
know,  under  the  facts,  was  such  negligence  as  that  it  oagl*« 
not  to  be  protected,  is  immaterial.  1 

Judgment  affirmed.  A 

1 
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ixiAM  E.  Carswell,  plaintiff  in  error,  vs.  The  Macon 
Manufacturing  Company,  defendant  in  error. 

[lie  Constitutions  of  18G1,  1865,  and  1868,  requiring  cases  in  equity 
)  be  brought  in  the  county  where  one  of  the  defendants,  against 
'kom  substantial  relief  is  prayed,  resides,  does  not  apply  to  bills 
Dcillaiy  to  suits  already  pending,  which,  for  purposes  of  injunc- 
00,  etc.,  may  be  brought  in  the  county  where  such  suits  at  law  or 
piity  are  pending.  When,  however,  the  bill  prays  independent  relief, 
o(  necessary  to  an  adjudication  of  the  matter  involved  in  the  original 
Bits,  the  bill,  as  to  that  independent  relief,  is  demurrable, 
^en  an  action  was  pending  in  Bibb  Superior  Court,  in  favor  of  a 
laintiflr,  who  resided  in  Wilkerson  county,  and  the  defendant  filed 
bill  in  Bibb,  charging  that  the  note  sued  on  was  given  for  two  hun- 
red  and  fifty  bales  of  cotton,  which  the  plaintiff  had,  by  fraud  and 
aceit,  induced  him  to  buy,  but  which,  the  day  after  the  sale,  was 
nsed  by  the  military  authorities  as  Confederate  cotton,  and,  by 
lem  sent  out  of  the  State,  against  the  complainant's  consent  and 
forts,  but  which  he  had  followed  to  New  York,  and  brought  his  action 
erefor  in  the  United  States  Court,  and  had  given  notice  of  the  ac- 
m,  which  was  still  pending,  to  the  vendor,  and  the  bill  prayed  an 
JQOction  of  the  common  law  suit  until  the  termination  of  the  suit  in 
ew  York : 

i,  That  the  bill  was  properly  filed. 

a  such  a  case,  the  Judge  may  grant  a  temporary  injunction,  leaving 
the  defendant  his  right  to  answer  and  move  to  dissolve,  and  to  have 
ch  other  proceedings  taken  as  are  usual  in  Chancery. 

Iquity.  Injunction.  Demurrer.  Decided  by  Judge  Cole. 
b  Superior  Court.     June  Term,  1868, 

In  the  24th  of  February,  1856,  the  Macon  Manufactur- 
Company,  a  corporation,  bought  of  Wm.  E.  Carswell,  of 
Idnsoii  county,  Georgia,  two  hundred  and  forty-eight 
I  of  cotton,  at  the  full  market  price,  thirty-five  cents  per 
id.  They  bought  it  to  manufacture.  They  paid  him 
00  00  in  cash.  The  cotton  was  then  in  the  warehouse 
fardeman  &  Sparks,  in  Macon,  Georgia,  and,  after  the 
hm^  it  was  delivered  to  the  company,  and  shipped  to 
ittdkonsc.  Said  cotton,  (according  to  the  information 
bdief  of  the  com2>any),  was,  in  the  fall  of  1865,  by 
!— J  representing  himself  as  an  agent  of  the  treasury 
of  the  United  States^  seized,  as  the  property  of 
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the  government,  and,  after  being  sometime  in  controvc 
was  released,  and  remanded  to  the  possession  of  said  Hi 
man  &  Sparks,  as  bailees  of  Carswell.     So  it  remained 
February,  18-66. 

Before  the  sale  to  the  companj,  it  was  again  seized  hj 
Clifton  E.  Wharton,  as  treasury  agent  of  the  United  St 
who,  (as  the  company  is  informed  and  believes),  elaimedi 
by  title  paramount  to  Carswell's  title.  After  some  real  or 
tended  investigation,  Wharton  released  it  on  the  23d  of  F« 
ruary,  1866.     This  last  release  was  procured  by  fraud, 
by  a  bribe,  paid  by  Carswell.    The  release  was  in  two  pa] 
in  writing,  signed  by  said  Wharton,  as  such  agent,  and 
23d  February,  1866,  as  follows: 

^'Permission  is  hereby  granted  Messrs.  Hardeman  &  Sparks  to  i 
(254)  two  hundred  and  fifty -four  bales  of  cotton ,  present  shipping 
W.  E.  C.  &  William  E.  Carswell,  it  having  been  shown  that  the 
cotton  is  not  the  property  of  the  United  States  Government,*'  and  "! 
embargo,  placed  upon  the  (254)  two  hundred  and  fifly-four  bales  of  < 
ton  belonging  to  William  E.  Carswell,  is  this  day  raised." 

The  company  believed  said  release  Wias  bona  fidef 
supposed  they  were  getting  a  good  title  to  the  cotton, 
deed,  one  of  the  directors  of  the  company  told  Carswell,! 
the  time,  that  they  would  not  buy  it  unless  the  title  was 
right.  After  the  company  got  possession  under  said  piiPJ 
chase,  one  H.  B  Titus,  claiming  to  be  the  special  agent 4l 
the  United  States  treasury,  siezed  said  two  hundred  and  fortf-^ 
eight  bales  of  cotton,  as  the  property  of  the  United  StatHi 
and  one  Bogart,  then  commandant  at  Macon,  ordered  a  sqarf 
of  negro  soldiers,  of  the  United  States  army,  to  deliver  di 
same.  They  arrested  the  President  of  the  company,  becwMfc 
he  would  not  deliver  the  cotton,  broke  open  the  warehoo* 
of  the  company,  and  violently  took  it.  These  United  SteW 
agents  shipped  two  hundred  and  forty  bales  of  this  cotton  H 
Savannah.  Said  President  went  to  Savannah,  and  obtainWi 
an  injunction  from  the  Superior  Court  of  Chatham  ooun^i.- 
against  the  removal  of  the  cotton.  The  military  authoriti* 
at  Savannah,  disobeyed  the  injunction,  and  shipped  the  cottot 
to  New  York. 

When  it  landed  in  New  York,  it  was  attached  at  tlw 
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!  istance  of  the  company,  as  their  property.  Thereupon,  one 
Simeon  Draper,  as  an  agent  of  the  United  States,  claimed 
Aid  oottoD  for  the  United  States,  gave  a  replevy  bond,  and 
took  possession  of  the  same.  The  suit  against"  Simeon  Dra- 
per et  al.y  by  the  comj)any,  was  removed  to  the  United  States 
CSrcoit  Court,  and  is  there  pending.  Though  Carswell  is 
ware  of  said  suit  in  New  York,  he  has  offered  no  proof,  as 

0  title,  to  the  company. 

Nevertheless,  Carswell  sued  the  company  for  the  balance 
if  said  purchase-money.  He  is  aged  and  infirm,  and  has 
iltle  available  property,  except  his  lands,  the  value  of  which 

1  greatly  depreciated,  and  the  company  believe  he  will  be 
iDable  to  respond  upon  his  implied  warranty  of  his  title  to 
lid  cotton.  For  these  reasons,  stated  in  their  bill,  filed  in 
fibb  county,  the  company  prayed  that  Carswell's  suit  in 
Kbb  county  be  enjoined  until  the  decision  of  their  said  suit 
B  the  United  States  Court  in  New  York ;  that  if  it  lost  this, 
Suvwell  should  refund  alj  paid  by  it,  etc.  The  bill  was 
feociioned.  It  was  demurred  to,  upon  the  grounds  that 
4ere  was  no  equity  in  the  bill,  and  because  Carswell,  living 
b  Wilkinson  county,  the  Superior  Court  of  Bibb  county  had 
to  jurisdiction  over  him.  The  Court  overruled  the  demur- 
itt,  and  retained  the  injunction  till  the  end  of  the  New  York 
lit^tion.     This  action  of  the  Court  is  assigned  as  error. 

Cobb  &  Jackson,  for  plaintiff  in  error.  The  company 
ki8  a  complete  remedy  at  law.  i?.  M.  Charlton^a  Ga,  i2., 
tt7;  2  KeUey,  {Ga,  i?.),  154,  305 ;  11  Ga,  K,  33;  19  Ga. 
fc,134;  20  Ga.  B.,  345;  24  Go.  iJ.,  608  ;  26  Ga.  i?.,  167; 
W  Ga.,  Af.,  170;  3  L.  Cases  in  Eq.,  184;  Code,  sees.  3040, 
1152.  The  New  York  suit  creates  no  equity.  Story's  C.  of 
ls610.a.;  9  John  R.,  221 ;  12  John  R.,  99;  7  Tenn.  R., 
170;  3  Sumner,  R.,  165;  Code,  sec.  3028.  The  Superior 
Doort  of  Bibb  has  no  jurisdiction.  3  Kelly  {Ga.  J2.),  575 ; 
l-K%,  (Ga.  iJ.),571;  12  Ga.  R,  77;  19  Ga.  R,  501; 
»  Ga.  JR.,  379;  22  Ga.  R,  190;  23  Ga.  R,  415;  29  Ga. 
BL,  35,  and  the  Constitutions  of  Georgia  of  1861, 1865,  and 
1868. 
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J.  J.  &  T.  B.  Gresham,  B.  Hill,  for  defendant  in  erroi 
cited  23  G.  R.,  414;  29  Ga.  R.,  34 ;  Code,  sec.  4124,88* 
jurisdiction.  6  Ga.  R,  458;  7  G.  R,  384;  9  Go.  i?.,430 
Irwin's  Cod^,  sec.  2591,  and  2  John's  Ch.  R.,  204,  as  t 
fraud.  1  Story's  Eq.,  82-83 ;  3  Atk.  R.,  262-3,  as  to  mul- 
tiplicity of  actions,  etc.  16  G.  R,  378;  29  Ga.  R.,  490; 
and  30  Ga.  K,  20 ;  35  Ga,  R.,  216  ;  Code,  sees.  3141-315S 

McCay,  J. 

1.  The  constitutional  provision,  requiring  "equity  caoseB* 
to  be  brought  in  a  county  where  one  of  the  defendant! 
against  whom  substantial  relief  is  prayed,  resides,  is  to  h 
construed  in  the  light  of  the  history  of  the  law  on  that  sob 
ject  in  this  State. 

This  Court,  in  the  case  of  Gilbert  vs.  Thomas,  3  K^ 
575,  decided  that  the  Constitution  of  1798,  did  not,  by  tlii 
words  "civil  cases,"  cover  suits  in  equity,  and  that  thepzo 
vision  therein,  that  all  civil  ca^es  should  be  tried  in  th 
county  of  the  residence  of  the  defendant,  did  not,  ezvit0 
mini,  include  equity  causes. 

By  analogy,  however,  to  the  rule  thus  fixed  by  the  C<aaA 
tution  for  civil  cases,  the  Court  then  intimated  that,  eveni 
equity,  a  party  should  not,  without  good  reason,  be  draggi 
out  of  his  county  to  answer  a  complaint.  In  4  Ketti/f  67l 
in  the  case  of  Rice  vs.  Tarvcr,  this  doctrine  is  repeated,  ad 
the  general  rule  announced  that  courts  of  equity  will,  0 
analogy  to  the  rule  fixed  for  civil  cases,  require  equity  snil 
to  be  brought  in  a  county  where  one  of  the  defendants  resiAi 
unless  there  be  some  other  equity,  authorizing  a  differei 
course. 

Subsequently,  in  15  Qa.  R.,  77;  16  Ga.  R.,  456  ;  18  ft 
i?.,  678 ;  19  Ga.  R.  501 ;  20  Ga.  R,  381 ;  21  Ga.  R,  454 
22  Ga.  R.,  190;  23  Ga.  R,  414 ;  27  Go.  R.,  178 ;  29  ft 
R.y  34,  and  in  some  other  cases,  the  Court,  in  substance,  eslA 
lished  the  following  propositions : 

'  1st.  That  in  analogy  to  the  rule  kt  law,  equity  cat* 
must  be  brought  in  a  county  where  a  defendant  residt 
against  whom  substantial  relief  is  prayed. 
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2d.  That  this  rule  does  not  apply  to  bills  ancillary  to 
fioits  at  law,  as  for  discovery,  injunction,  etc.  In  such  causes, 
•ofkr  as  the  bill  is  merely  defensive,  and  seeks  no  relief,  out- 
tide  of  the  suit  pending,  the  county  where  the  suit  is  pend- 
ing has  jurisdiction. 

The  Constitution  of  1861,  adopts  the  following  provision  : 
*All  equity  causes  shall  be  trieil  in  the  county  where  one  or 
more  of  the  defendants  reside,  against  whom  substantial 
relief  is  prayed."  The  Constitution  of  1865,  uses  the  same 
language.  The  Constitution  of  1868,  is  as  follows:  "  Equity 
cues  sliall  be  tried  in  the  county  where  a  defendant  resides, 
igaiast  whom  substantial  relief  is  prjiyed." 

We  do  not  think  the  Constitution  intends  any  more  than 
this:  To  make  a  constitutional  provision  of  what  before 
tested  in  the  decisions  of  the  Courts. 

In  some  senses,  perhaps,  these  ancillary  proceedings  may 
k  called  equity  causes;  but,  in  a  striking  sense,  they  are  not. 
Thejr  depend  upon,  and  are  merely  in  aid  of  a  common  law 
iBne.  They  are  necessary  proceedings  to  get  afr  the  true 
rights  of  the  parties  in  the  matter  pending  in  the  common 
bw  tribunal. 

So  far  as  such  bills  are  thus  confined,  wd  hold  they  may  be 
bnmght  in  the  county  where  the  suit  is  pending.  If  they 
iBek  other  relief,  become  aggre&sive,  instead  of  simply  defens- 
iw^they  are,  so  far,  demurrable.  This  bill  seeks  only  to 
■jom  the  common  law  suit  in  Bibb;  it  asks  no  relief  inde- 
pendently of  that.  And  we  think  the  Superior  Court  of 
Bibb  has  jurisdiction  for  that  purpose. 

2d.  We  think  the  complainant  sets  forth  good  reasons  why 

injunction  should  be  granted.  He  alleges  that  he  bought 
tk  cotton  on  the  faith  he  had  in  Carswell's  statements ; 
Mtf  in  fact,  those  statements  were  untrue ;  that  the  United 
Mgi  had  siezed  the  cotton,  claiming  that  it  was  forfeited 
pOarsweirs  acts.  We  do  not  think  the  fact  that  the  pro- 
Pninga  are  in  another  jurisdiction  alters  the  case. 
^This  company  has  bought  this  cotton,  and  given  a  note  for 
t  Aa  adverse  title  is  set  up  to  the  cotton,  and  the  company 
|l%  on  this  claim,  lost  the  possession.     Is  it  equitable  that 
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the  company  should  pay  the  money,  until  this  controversy  i» 
settled  ?  Perhaps  they  may  lose  it,  even  with  the  bert 
defence  they  can  make.  Clearly,  then,  they  would  be  enti- 
tled to  recover  back  the  very  money  now  sought  to  Iw  recw- 
ered  of  them. 

This  will  be  trifling  with  the  Courts.  We  see  no  hud- 
ship  in  compelling  Carswell,  who,  by  the  bill,  is  charge! 
with  deceit,  and  who,  by  his  deceit,  led  the  complainant  into 
this  difficulty,  to  wait  for  his  money  till  it  is  settled.  It 
would  be  to  give  a  permission  to  fraud  and  deceit,  to  permit 
him,  by  such  deception  as  this  bill  charges,  to  throw  the  har- 
den of  his  sins  upon  this  complainant. 

It  is  not  necessary  that  this  bill  shall  allege  and  show  that 
the  title  of  the  United  States  is  good,  or  state,  as  /acto,  the 
ground  of  the  adverse  claim. 

The  bill  statas  that  the  claim  is  bona  fide  made  and  pros- 
ecuted; that  Carswell  knew  it  at  the  sale;  that  he  not  onlj 
gave  no  notice  of  it,  but  did  affirmative  acts  of  deceit, to 
hide  it,  and  tliereby  mislead  the  complainant.  We  hold  thii 
to  be  sufficient. 

The  company  is  entitled  to  the  cotton,  has  a  right  to  its 
bargain,  and  is  not  required  to  make  out  such  a  case  Iicre,a8 
will  show  that  the  United  States  ought  to  recover  it.  Ob- 
well  has  no  right  to  put  them  in  that  position.  Forthit 
reason,  they  do  not  have  at  present  a  full  defence  at  law. 
At  law,  th(»y  would  be  compelled  to  allege  and  prove  tirat 
the  United  Stated  had  the  right  to  the  cotton,  and  thus,  io 
effijct,  give  up  the  cotton;  perhaps,  it  is  worth  more  than 
when  they  bought  it.  At  any  rate,  they  have,  as  against 
Carswell,  a  right  to  the  cotton,  and  it  would  be  unjust  to> 
compel  them,  under  the  facts  charged  in  this  bill,  cither  to> 
pay  this  money,  or,  by  i)leading  that  it  belongs  to  the  Unitd 
States,  give  up  their  interest  in  it,  which,  if  they  can  succeed 
in  their  suit,  may  be  much  more  than  the  price  they  agrew 
to  pay  for  it.  The  prayer  of  this  bill  is,  simply,  that  thia 
suit,  on  the  notes,  may  be  enjoined  until  the  termination  <*" 
the  proceedings  instituted  by  the  complainant  to  recover  tW 
cotton.     The  Chancellor  will  always  have  this  proceeding*^ 
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control.  If  the  suit  for  the  cotton  is  not  prosecuted,  in 
d  faith,  and  with  due  diligence,  if  it  be  dismissed,  or  there 
collusion,  it  will  be  always  in  the  power  of  the  Chancel- 
to  remove  the  bar  to  the  common  law  suit, 
'he  iDJunetion  granted  by  the  Judge,  sanctioning  the  bill 
his  ease,  is  subject  to  the  same  proceedings  as  other  injunc- 
s  80  granted.  The  defendant  may  answer,  and  if  he  shows 
e  is  no  equity  in  the  bill ;  that  is,  that  there  is  no  bona 
litigation,  and  no  act  done  by  him  to  mislead  the  com- 
oant  on  the  sale,  he  will  be  entitled,  as  in  other  cases,  to 
B  it  dissolved.  There  must  be  a  decree  as  in  other  cases, 
the  decree,  when  made,  should  carefully  protect  the 
Dtlant  in  the  bill,  against  any  want  of  bona  fides  in  the 
plainant,  in  the  prosecution  of  his  rights  to  the  cotton, 
bould  also  distinctly  provide  that  its  operation  should 
e  on  the  recovery  of  the  cotton,  or  at  the  further  order  of 
Court, 
adgment  affirmed. 


^N  AND  Western  Railroad  Company,  plaintiff  in 
error,  t».  Margaret  A,  Johnson,  defendant  in  error, 
rhe  same  parties  vice  versa. 

If  a  passenger  on  a  railroad  be  injured  by  a  collision  of  the  trains, 
Ai  the  evidence  shows  that,  thoagh  the  company  (or  it  agents), 
fH guilty  of  negligence,  yet  the  party  injured  could,  by  the  exercise 
■f  Ofdinaiy  diligence,  have  avoided  the  consequences  to  himself  of 
ht  negligence,  he  is  not  entitled  to  recover  any  damages  from  the 
•■pwiy. 

B|  in  SQch  a  case,  it  appears  that  both  the  defandant  and  the  plaintifiT 
■••inilty  of  negligence,  and  it  does  not  further  appear,  from  the  evi- 
■*(•,  that  the  deceased  could,  at  the  time  of  the  injury,  have  avoided 
MCOBiequence  to  himself  of  the  negligence  of  the  railroad  company, 
|ifbtgents,  he  is  entitled  to  recover  ;  but  it  is  the  duty  of  the  jury 
ItkHUU  the  amount  of  their  verdict  in  proportion  to  the  negligence 
Mvntof  ordinary  care  of  the  passenger. 

**H«  a  aoit  IB  brought  by  a  widow,  for  the  homicide  of  her  husband, 
MhrUltSMCHh  section  of  Irwin's  Code,  and  there  is  no  fault  proven 
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on  tlic  part  of  the  deceased,  the  rule  to  be  adopted  for  estimatiDg tlM 
damages,  is:  The  pecuniary  damages  to  the  wife  from  the  homiddBi  .: 
to  be  ascertained  by  inquiring  what  would  be  a  reasonable  supporti  j 
according  to  the  circumstances  in  life  of  the  husband,  as  they  eziMi  ! 
at  his  death,  and  as  they  may  be  reasonably  expected  to  exist  in  vie*  ^ 
of  his  character,  habits,  occupation  and  prospects  in  life,  and  whe&tk^ 
annual  money  value  of  that  support  has  been  foand,  to  give,  asda^  j 
ages,  its  present  worth,  according  to  the  expectation  of  the  life  of  tkl  ' 
deceased,  as  asceKained  by  the  mortuary  tables  of  well  establitbei  ; 
reputation. 

4.  The  opinon  of  one,  who  for  many  years  has  been  a  railroad  npar  -. 
inteudent,  in  a  matter  within  the  scope  of  his  employment,  standi  . 
upon  the  footing  of  the  opinion  of  an  expert;  but  he  cannot  give  kU  : 
opinions  of  the  object  of  a  railroad  company,  with  which  he  hid  si 
connection,  in  putting  up  a  particular  notice  on  the  doors  of  its  ctn. 

5.  Though  o])iuions  are  not  generally  evidence,  yet,  when  the  tnA  - 
sought  to  be  ascertained  is  matter  of  opinion,  a  witness,  not  an  expo^  - 
may  give  his  opinion,  if  he  states  the  facts  upon  which  it  is  based.      -; 

6.  A  card  published  by  the  passengers  immediately  after  a  railroad  edt  • 
lision,  Is  not  evidence,  as  part  of  the  res  gestce. 

7.  Railroad  companies  may  make  reasonable  rules  for  the  conduct  «■! 
their  passengers,  and  a  rule  that  passengers  must  not  stand  upoathli 
platform  of  the  cars,  is  such  a  reasonable  regulation. 

8.  If  such  a  notice  be  proven  to  have  been  posted  in  large  metal  lettei% 
upon  the  doors  of  the  passenger  cars  of  a  railroad  company,  apiassfogv 
will  be  presumed  to  know  the  rules,  and  if  that  knowledge  be  deniedi 
the  burden  of  establishing  such  want  of  knowledge  is  upon  thepai^ 
denying  it. 

9.  In  this  case,  this  Court  feels  constrained  to  reverse  the  judgmeiitW 
the  Court  below,  overruling  the  motion  for  a  new  trial,  made  hj^ 
plaintiff  in  error,  on  the  ground  that  the  Court  erred  in  its  char^to 
the  jury,  as  to  the  rule  for  estimating  damages  in  such  cases,  and  OB 
the  further  ground,  that  the  verdict  of  the  Jury  was  decidedly  agaia^ 
the  weight  of  evidence,  if  not  as  to  the  absence  of  ordinary  diligesA 
on  the  part  of  the  deceased,  to  escape  the  consequence  to  himself  fto* 
the  plaintiff's  negligence,  certainly  as  to  the  amount  of  the  damage^ 
in  view  of  the  rule  that  where  both  parties  are  at  fault,  the  damig* 
are  to  be  diminished  in  proportion  to  the  negligence  and  want  of  oral* 
nary  care  of  the  party  injured. 

Case.  Motion  for  new  trial.  Decided  by  Jadge  CoiXt 
Bibb  Superior  Court.     November  Term,  1867. 

Arthur  W.  Johnson  was  a  passenger  upon  the  night  p** 
fienger  train  from  Macon  to  Atlanta,  over  the  railroad  oi 
said  company.     That  train  was  followed  by  a  fir^ght  tnifl* 
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le  portion  of  its  eDgiiie  havrng  broken,  tlic  passenger 
1  was  stopped.  Whilst  it  was  stopped,  Johnson  stood 
1  the  platform  of  one  of  its  cars,  and  there  remained  till 
freight  train,  running  into  the  passenger  train,  killed 
Thereupon,  his  wife  sued  the  company  for  damages. 
he  main  question  being,  who  was  in  fault,  the  parties 

the  evidence  of  very  many  persons.     The  plaintiff  un- 
ook  to  show  that  these  trains  were  out  of  schedule  time ; 

the  ofBcers  of  the  company  had  violated  some  of  its 
Sy  and  that  the  signal-man,  sent  back  to  give  notice  to 
freight  train,  had  gone  back  too  short  a  distance,  etc  On 
t>ther  hand,  the  company  undertook  to  show  that  John- 
was  drinking ;  did  show  that  he  stood  upon  the  rear 
form  of  the  rear  car  of  the  passenger  train,  etc.  One  of 
witnesses  said :  ''  It  is  my  opinion  Johnson  could  not  have 
i  in  his  seat  at  the  moment  of  collision,  but  was  at  the 
'  or  on  the  platform."  The  plaintiff's  attorneys  objected 
lis  answer  as  evidence,  but  the  Court  received  it.  It  was 
m  that  on  the  doors  of  each  ]>asscnger  car  was  a  plate, 
1  raised  letters,  as  follows  :  "  Passengers  must  not  stand 
\e  jlaijormP  George  W.  Adams,  who  had  long  been 
ersant  with  other  railroads,  but  who  was  never  em- 
ed  on  the  Macon  and  Western  railroad,  was  allowed, 
'  the  defendant's  objection,  to  testify  that  on  railroads 
I  which  he  had  been  connected,  the  object  of  such  notices 
be  doors  of  the  passengercars,  was  only  to  keep  passen- 
off  the  platforms  when  the  train  was  in  motion.  He^ 
testified  that  a  collision  could  not  occur  where  both  trains 
jff  schedule  time,  without  fault  on  the  part  of  the  rail- 
1  company.  This,  too,  came  in  over  the  defendant's  ob- 
ons.  None  of  the  passengers  who  were  inside  the  cars 
>  damaged  seriously,  if  at  all,  and  quite  a  number  of  the 
lenes  testified  that  they  believed  that  had  Johnson  been 
k^  he  had  not  been  injured.  To  these  opinions,  the 
rtiff  objected,  but  her  objections  were  overruled.  But 
ft'  ihe  defendant  proposed  to  read,  from  the  answers  of 
tf  its  witnesses,  that  "it  was  the  general  opinion  of  pas- 
jtoi  that  all  was  done  that  could  be  done  to  prevent  the 
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accident,  and  that  there  was  a  card  issued  and  signed  bj  m 
of  the  passengers,  exonerating  the  agents  of  the  compaKi 
from  all  blame,"  the  Court  rejected  that  answer. 
The  card  alluded  to  was  in  the  following  words : 

**ACARD. 

^*  Macok  axd  Western  Railroad,  October  27th,  1865. 

*^  We,  the  undersigned,  passengers  of  the  train  which  left  Macon  oi 
the  night  of  the  2Gth  of  October,  and  which  train  was  run  into  bji 
freight  trian  following,  causing  the  death  of  A.  W.  Johnson,  of  Btkv 
county,  and  wounding  A.  J.  Rogers,  after  careful  investigation,  we  ftd 
satisfied  that  the  conductors,  engineers,  and  men  on  the  train,  did  all  ii 
their  power  to  prevent  this  accident." 

^^  The  unfortunates  were  on  the  platforms  of  the  first  and  second  pM* 
sengor  cars.    None  others  were  injured  seriously.    We  have  great  reaM'; 
for  gratitude  for  so  marvelous  an  escape  from  instant  death." 

It  was  signed  by  seventeen  of  the  male  passengers.  Tt\ 
had  been  published  in  the  Macon  Telegraph,  and  the  origiodi. 
had  been  lost.  It  was  made  and  signed  on  the  s{>ot,  just  afttt 
the  catastrophe,  but  how  long  after,  did  not  appear.  (Tta; 
company's  attorneys,  in  the  bill  of  exceptions,  say  it  was  fifc 
teen  or  twenty  minutes  after  the  catastrophe.)  Under  thflM 
circumstances,  they  offered  it  in  evidence,  but  the  Couil 
refused  to  allow  it  to  be  read  to  the  jury. 

We  pass  to  the  question  of  the  amount  of  damages. 

The  plaintiff's  attorneys  asked  a  witness  the  folloviag 
questions :  "  In  your  answer  to  a  former  set  of  interrogator 
ries  propounded  to  you  by  plaintiff,  you  stated  that  y«i 
thought  the  services  of  Arthur  W.  Johnson  were  woiA 
$1,500  00  or  ^2,000  00  per  annum,  did  you  mean  to  flf 
that  his  services  were  worth  that  sum,  exclusive  of  the  sop 
port  of  his  family  ?"  The  question  was  objected  to  asleiJr 
ing.  The  Court  held  it  was  not  leading,  and  the  witnia 
answered  that  he  meant  he  could  make  that  much  "clear ci 
the  support  of  his  family." 

Johnson  was  shown  to  have  been  between  thirty  and  thirty- 
four  years  old  when  killed  ;  most  of  the  witnesses  said  abool 
thirty- four.  He  had  been  a  merchant,  etc.,  and  the  witnetttf 
who  testified  as  to  his  income,  put  it  from  $1,500  00  til 
$2,500  00  per  annum. 


LANTA,  DECEMBER  TERM,  1868.       413 

on  and  Western  Railroad  Compaiiy  vs,  Johnson. 


ras  of  his  property  for  taxation^  made  by  himself, 
of  years,  were  as  follows : 


.$     865  00 

530  00 
.  1,300  00 
,  2,900  00 
.  3,950  00 
.  10,987  00 
.  13,044  00 


For  1861, 814,716  00 

"  1862, 13,590  00 

"  1863, 18,612  00 

"  1864, 24,760  00 

"  1865, No  Return. 

"     1866,  his  estate,  4,450  00 


ntory  of  the  real  and  personal  estate,  made  by 
trators,  footed  up  $4,801  50.  He  acquired  some- 
5  marriages.  Two  witnesses  estimated  this  as  high 
K),  another  said  $2,000  00,  by  his  first  marriage, 
i  not  know  how  much  by  his  second,  which 
186-.  He  was  shown  to  have  been  industrious, 
)its  generally,  etc. 

!  at  the  quantum  of  damages  from  these  data^  John 
HAX  and  Charles  T,  McCay  were  examined  as 
loardman  testified  that  he  had  been,  since  1854,  a 
ce  agent;  had  examined  "  Bartlett's  Commercial 
d  found  them  correct;  that  it  contained  a  table  of 
vhich  was  correct,  and  recognized  as  authority; 
ere  founded  on  the  Carlisle  Tables,  which  were 
at  Carlisle,  England,  and  generally  received  as 
»y  insurance  men ;  that  from  these  tables,  count- 
t  at  seven  per  cent.,  and  allowing  nothing  for 
Dual  income  being  added  to  the  capital,  he  calcu- 
ralue  of  the  life  of  a  healthy  man,  thirty-four 
ipon  an  annual  income  of  $2,000  00,  to  be  $22,- 
•  $700  00  income,  to  be  $7,962  35 ;  of  $50  00 
be  $568  73. 

F.  McCay's  testimony  was  as  follows :  The  first 
IS  to  show  his  experience,  etc.,  in  such  calculations, 
^nse  to  it,  was  as  follows :  '^  I  was  professor  of 
■  in  the  University  of  Georgia,  and  in  the  State 
Booth  Carolina  for  many  years,  and  since  1849, 
Mtury  or  mathematician  to  The  Southern  Mutual 
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Life   Insurance  Company.     While   I   was  at  Athens  an< 
Columbia^  I  had  the  libraries  enriched  with  all  the  staodait 
works  on   the  statistics  of  human  mortality^  and  devotflil 
much  attention  to  the  subject.     I  prepared,  at  various  timc^ 
articles  on  these  subjects,  for  Hunt's  Merchant's  Magazine 
which  have  received  commendation  from  the  best  judges  ia 
the  United  States.     Last  year,  I  was  invited  by  the  superift- 
tendent  of  the  Insurance  Department  of  the  State  of  Net 
York,  to  give  him  my  opinion  of  the  proper  method  for 
valuing  the  liabilities  of  their  Life  Insurance  Companies,fif 
my  answers  to  which,  I  have  received  his  thanks,  and  Isulh 
join  the  approval  of  the  same  from  Mr.  Bradley,  actoaiydf 
the  Mutual  Benefit  Life  Insurance  Company,  which  is  one  of 
the  largest  in  the  Union.     I  regard  myself,  therefore,  U 
qualified  by  my  education  and  studies,  to  give  reliable  answett^ 
to  any  question  connected  with  life  contingencies,  especially 
in  the  South,  where  the  rate  of  mortality  is  probably  greatet. 
than  in  the  North,  as  is  shown  by  the  experience  of  tha 
Southern  Mutual  Life  Insurance  Company,  to  which  I  haw 
devoted  careful  attention  : 

"  Newark,  N.  J.,  March  27, 1866. 
"  Hon.  William  Barnes  : 

"Dear  Sir: — I  only  saw,  and  for  the  first  time, aftf 
days  since,  your  circular  as  to  the  method  of  valuing  polici* 
I  think  the  first  answer  of  Mr.  McCay  is  one  of  the  bestooB* 
sidered  and  simple  statements  of  the  matter  I  have  seen,  ft 
corresponds  very  closely  with  my  own  views.  The  formula 
of  obtaining  values  used  by  me,  is 

1  +  Om-fn 

V=  1 

l+CTm 
"  I  first  prepare  a  table  of  logarithms  of  l+Ox,  go*  ^J  ^^ 
formula  1  log.  Nx_i — log.  D,,     The  calculation  is  then  easjf 
and  very  accurate. 

"  Tiiis  formula,  of  course,  gets  the  value  of  the  policy  ^ 
the  age  m+n,  when  the  premium  is  just  due,  and  not  y^ 
paid.  "Yours  truly, 

JOSEPH  P.  BRADLEY." 
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le  S(>coDd  interrogatory  was :  "A  person  is  killed  by 
QDning  of  railroad  cars  on  the  road,  who  is  thirty-four 
I  old,  and  who  has  a  family  that  hcsupi>orts ;  his  services 
irorthy  annaally,  to  his  family,  say  from  $1,500  00  to 
H}  00;  that  is,  his  services  produce,  annually,  the  average 
ese  sums.  Now,  what  sum  in  gross,  >vould,  in  money 
uivalcnt  to  those  depending  on  such  person  for  the  loss 
is  life?" 

tswer, — "  The  answer  to  this  question  depends,  I  think, 
veral  other  things  besides  the  value  of  an  annuity  on 
fe  of  the  deceased ;  for  1st,  if  the  deceased  had  lived, 
imings  wouH  be  partly  consumed  in  his  own  support ; 
5d,  the  earnings  would  not  probably  be  continued  the 
until  the  end  of  life — as  when  old  age  had  overtaken 
he  would  not  be  as  able  to  labor. 

Ls  to  the  iirst,  the  share  that  would  have  been  consumed 
5  own  support,  I  would  remark  that  when  a  man's  income 
ee,  four,  five,  or  six  hundred  dollars  ,  all  is  usually  con- 
d  in  the  support  of  himself  and  family,  and  about  a 
h  or  fifth  of  this,  is  usually  his  own  expense.  If  he 
/es  81,000  00  or  $1,500  00,  he  spends  more,  but  lays 
miething. 

jf  he  earns  a  larger  sum,  his  savings  are  usually  larger, 
expenditures  on  his   own   support,  when   he   receives 
K)  00,  are  probably  less  than  a  fifth.     But  I  shall  esti- 
them  at  a  fifth  in  my  calculation. 

Is  to  the  second  question — when  his  earnings  would 
ibly  cease.  I  think  at  the  age  of  sixty,  is  a  fair  suppo- 
1.  When  an  income  depends  on  manual  labor,  it  lasts 
lly  till  near  this  age.  Where  it  comes  from  brains  or 
tdi  skill  or  dexterity,  it  lasts  till  after  sixty. 
Doantiag,  now,  the  mortality  of  Georgia  at  such  a  per 
Ige  above  the  European  as  I  believe  justified  by  expe- 
fft;  counting  interest  at  seven  percent,  per  annum;  count- 
m  deceased's  income  at  $2,250  00,  the  average  of  the 
00' 00,  and  $3,000  00  named  in  the  question ;  counting 
boome  to  cease  at  the  age  of  sixty ;  counting  his  portion 
t|i«penditare  for  bis  own  support  at  one-fifth  of  his 

t 
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whole  income^  ancl  counting  that  to  be  expended  for  hia 
whole  life,  I  find  the  loss  to  his  family  to  be  817,672  OO. 
If  the  jury  shall  be  satisfied  that  his  income  is  a  larger  or  « 
smaller  sum,  this  loss  to  be  increased  or  diminished  in  pro- 
portion." 

Third  Interrogatory. — "In  making  this  calculation  orcsfr  . 
mate,  do  you  consider  the  question  as  equivalent  to  thepor-^ 
chase  of  a  life-annuity  of  such  person  for  same  sum,  or  whit 
is  the  diflFerenoe  ?''  Answer, — "  I  do  not  consider,  for  the  . 
reason  already  given,  the  value  of  an  annuity  of  $2,250  00  i 
for  his  life,  the  true  measure  of  the  pecuniary  loss  to  hb  ■ 
family.     The  value  of  such  annuity  would  1[)e  $26,336  00*  j 

FourUi  Interrogatory. — "  Would  a  sum  of  money,  in  groM^  .j 
that  would  produce  a  certain  life-annuity  for  such  person  6r  ' 
same  sum,  compensate  pecuniarily  for  the  loss  of  such  lifct  j 
If  not,  what  is  the  difference,  and  why?"  Answer. — "I  think  j 
such  a  sum  of  money  as  would  produce  an  annuity  of  j 
$2,250  00,  would  more  than  compensate  his  family^  for  vari- 
ous reasons  already  given."  ; 

Fifth  Interrogatory. — "  In  a  life-annuity,  the  recipient  takes  ^ 
the  money  himself,  at  the  end  of  the  year,  and  makes  sack  ^ 
disposition  as  he  thinks  proper.     Now,  in  compensating  fa 
the  loss  of  the  life  stated,  ought  not  the  consideration  to 
increase  the  compensation  that  this  person,  whose  intelledi 
capacity,  and  sagacity  produces  this  sum  in  life,  and  patf 
into   his  business  annually,  increasing,  to  this  extent,  hii 
profits  and  benefits  to  his  family,  while  no  such  consideratioo 
affects  the  price  for  an  annuity  producing  a  like  sum,  and  if 
this  is  true,  what  sum  is  equivalent  to  this  additional  consid' 
eration?"     Answer. — "If  the  deceased  had  extraordmaiy 
skill  in  money  matters,  the  jury  w*ould  be  justified  in  increas- 
ing my  estimate.    I  merely  count  money  worth  legal  interest^ 

As  to  Bartlett's  Tables,  etc.,  he  said  he  knew  nothing  o^ 
them,  and  that  no  old  tables,  as  the  Northampton^  Carlisle^ 
or  Swedisli,  nor  modern  tables,  as  "Dr.  Farr's  English,^' 
founded  on  the  mortality  of  England  and  Wales,  would  sail 
exactly  for  the  latitude  of  Georgia. 

Upon  cross-examination,  he  answered :    ''The  oonstitatiox^ 
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Malth  of  a  person  have  much  to  do  with  the  duration 
le.  My  calculations  above  are  based  on  the  average  of 
rhole  communitj,  good  and  bad.  The  English  tables 
r.  Farr  are  based  on  the  whole  population^  sick  and 
weak  and  sound.  My  table  of  mortality  is  higher 
this,  because  of  our  Southern  latitude,  nearly  twenty- 
»er  cent." 

think  a  reliable  estimate  can  be  made  of  the  value  of 
naity  on  one's  life  without  knowing  his  constitution. 
e  deceased  was  in  good  health — not  meaning  by  this 
i  health,  or  free  from  every  complaint  or  disorder — not 
r  the  average  health  of  the  whole  population  of  the 
,  I  consider  that  his  loss  to  his  family  was  worth,  at 
the  sum  named  in  my  direct  answer,  $17,762  00,  and 
liis  valuation  is  founded  on  principles  perfectly  reliable, 
e  jury  shall  be  satisfied  that  the  deceased  was  in  bad 
b,  then  I  withdraw  my  calculation  as  not  applicable. 
I  was  in  good  health,  whatever  was  his  constitution,  I 
der  my  calculation  reliable.  Millions  and  tens  of  mil- 
of  money  are  invested  in  the  United  States  on  just  such 
latioDs,  and  they  are  as  safely  invested  as  if  put  into 
>or  railroad  bonds." 

»the  3d  cross-interrogatory  he  answered  :  "  It  is  usual 
ive  a  medical  examination  of  any  person  who  applies  for 
Uttorance,  or  a  life-annuity.  But  it  is  not  usual  to  reject 
Implication  for  slight  disorders.  I  have  had  my  own  life 
wd  when  my  application  showed  that  I  had  been  much 
Wed  with  dyspepsia,  and  without  any  extra  charge. 
I, asthma,  and  hernia,  and  other  diseases  of  slight  char- 
'jdo  not  prevent  the  acceptance  of  an  applicant.  The 
^  of  mortality  which  insurance  companies  use,  include 
*A  persons.  If  only* the  perfect  cases  were  taken,  the 
» of  mortality  would  be  below  their  tables  and  calcula- 

To  the  4th  cross-interrogatory  he  answers:     "  I  have  no 
"^  knowledge  of  the  income  or  health  of  Arthur  W. 
™^.   I  only  say,  in  my  answers  above,  that,  if  he  was 
P^  health,  and  thirty-four  years  of  age,  and  liad  au 
yciL  xxxyui—27. 
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income  of  $2,250  00  a  year,  the  pecuniary  loss  to  hisl 
ily  was  $17,672  00,  (seventeen  thousand  six  hundred 
seventy-two  dollars." 

To  the  5th  cross-interrogatory  he  answerp:  "I  ' 
nothing  to  add  in  favor  of  defendant,  as  I  had  nolhu 
add  in  favor  of  plaintiff.  Knowing  none  of  the  parties 
answers  relate  only  to  abstract  scientific  questions,  wit 
reference  to  particular  individuals." 

The  evidence  being  closed,  the  Court  first  gave  to  the 
a  general  charge,  as  follows: 

This  case  is  brought  by  plaintiff  to  recover  of  the  del 
ant,  damages  for  the  killing  of  her  husband,  while  a  pai 
ger  on  the  cars  of  defendant.  You  have  heard  the  evid 
and  you  are  to  determine  the  case  from  the  evidence  an< 
law  as  I  shall  give  it  to  you.  You  are  the  sole  judges  o 
evidence,  and  you  are  to  sift  it,  and  weigh  it,  and  apply 
the  law.  If  there  is  a  conflict  in  the  evidence,  you  ai 
reconcile  it,  and  make  it  harmonize  if  you  can.  But  if 
cannot  harmonize  it,  then  scrutinize  it,  and  give  your  crec 
to  that  part  that  is  best  sustained  by  other  witnesses, 
giving  to  the  evidence  of  the  witnesses  that  had  the 
opportunity  of  knowing,  and  are  sustained  by  the  gre 
weight  of  other  evidence. 

Again,  you  are  to  disregard  any  and  every  considers 
but  the  law  and  evidence.  You  are  to  be  blind  as  to 
are  the  parties,  where  they  reside,  or  what  are  their  ne( 
ties.  Make  your  verdict  speak  the  truth  from  the  law 
evidence  as  submitted  to  vou. 

This  defendant  was  a  carrier  of  passengers,  and  was  b< 
to  extraordinary  diligence  on  behalf  of  itself  and  ageni 
protect  the  lives  and  persons  of  its  passengers.  The  del 
ant  was  obliged  to  furnish  good  and  substantial  and 
engine  and  cars,  and  good,  competent'and  skillful  engii 
and  other  officers,  agents  and  servants.  If  the  defow 
fails  to  furnish  all  these,  and  a  passenger  is  injured  in  co 
quenee  thereof,  the  defentlant  is  liable  to  the  passenger 
such  damages  as  he  can  prove  he  has  sustained. 

If  the  jury  believe,  from  the  evidence  in  this  case,  that 
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Imband  of  the  plaintiff  was  killed  by  the  neglect  of  the 
defaidant  in  providiDg  any  of  these  things;  or,  if  they  believe 
ifom  the  evidence,  that  the  husband  was  killed  by  an  extra- 
ordinary and  unforeseen  collision,  which  was  the  result  of  the 
aegligence  or  want  of  diligence  on  the  part  of  defendant,  or 
its  agents,  and  without  any  want  of  ordinary  care  on  the 
pirt  of  the  husband  who  was  killed,  then  the  plaintiff  is 
entitled  to  recover.  But  the  defendant  is  not  liable  to  this 
plaintiff  for  the  death  of  her  husband,  if  the  defendant  has 
need  such  diligence  as  the  law,  as  above  given  you,  requires. 

If  you  believe,  from  the  evidence,  that  the  plaintiff's 
bosbaod  was  killed  by  his  own  negligence,  or,  if  you  believe 
ke  was  guilty  of  gross  negligence,  then  she,  as  his  wife,  is 
not  entitled  to  recover.  A  railroad  company  is  not  liable 
farloes  occasioned  by  a  collision  of  its  trains,  if  the  company 
lad  its  agents  have  used  the  extraordinary  care  required  by 
the  law,  and  the  party  injured  was  guilty  of  gross  negligence, 
or  could  have  avoided  the  injury  by  exercising  such  care  and 
pndeDceas  a  prudent  and  careful  man  will  exercise  to  avoid 
llDger. 

Again,  I  charge  you,  that  the  passengers  on  the  cars  are 
kmnd  to  conform  to  reasonable  regulations,  and  if  notice  is 
^ven  to  them  not  to  stand  on  the  platform,  they  are  bound 
to  conform  to  the  notice.  This  notice  is  given  by  being 
fOBtod  over  the  platform,  and  is  given  to  notify  passengers 
Atf  the  platform  is  a  place  of  danger.  The  passenger  being 
*  the  platform,  may  or  may  not  prevent  his  recovery  of 
while  standing  there.  If  the  injury  was  the  result 
^ligence  of  the  company,  or  its  agents,  the  injured  pas- 
l^ogpr  may  recover,  if  he  used  ordinary  care  in  trying  to 
the  injury — but  if  he  neglected  to  use  such  ordinary 
(to  escape  the  injury,  he  is  not  entitled  to  recover. 

4f  the  plaintiff,  by  ordinary  care,  could  have  avoided  the 
iDoes  to  himself,  caused  by  the  defendant's  negligence, 

I.VMit  entitled  to  recover. 

person  shall  recover  damages  from  a  railroad  company 
Mjny  to  himself,  where  the  same  is  done  by  his  consent, 

[cf^-iMaed  by  his  own  negligence.    But  if  the  plaintiff  and 
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the  agents  of  the  company  are  both  at  fault,  the  former  ma/ 
recover,  but  the  damages  shall  be  diminished  by  the  jury  in 
proportion  to  the  amount  of  default  attributable  to  him  fx 
his  negligence. 

He  read  from  Bed.  07i  JR.,  333 ;  from  Pierce,  Am.  R  B. 
i.,  475;  28  Ga.  R,  116;  Code,  sees.  2040,  2979,  2035, 
2913,  2914;  24  Ga.  R.,S66. 

By  tjie  plaintiff's  attorney,  he  had  been  requested  to  charge 
as  follows : 

1st.  That  a  railroad  company,  in  this  State,  is  liable  ibr 
any  damage  done  to  persons  or  property  by  the  running  of 
the  locomotives  and  cars  of  such  company,  or  for  any  damage 
done  by  any  person  in  the  employment  or  service  of  such 
company,  unless  such  company  shall  make  it  appear  that 
their  agents  have  exercised  all  ordinary  and  reasonable  care 
and  diligence,  the  presumption,  in  all  cases,  being  against  such 
company.  Code,  sec.  2978.  A  carrier  of  passengers  is  bound 
also,  to  extraordinary  diligence  on  behalf  of  himself  and  his 
agents,  to  protect  the  lives  and  persons  of  his  passengers,  and 
in  case  of  accident  and  injury  therefrom,  it  is  incumbent  on 
the  company  to  show  that  such  diligence  was  used,  or  they 
are  liable.     Code,  2040. 

2d.  That,  if  it  appears  from  the  evidence  that  thereTvasa 
collision  of  trains  on  defendant's  road  as  charged,  and  that 
the  death  of  plaintiff's  husband  was  produced  thereby,  the 
facts  of  collision  and  injury  therefrom  make  out  a  prww 
fade  case  for  the  plaintiff,  and  cast  the  onus  on  the  defend- 
ant to  show  that  such  collision  was  not  the  result  of  n^K- 
gence,  but  was  the  result  of  unavoidable  necessity,  which  the 
utmost  skill,  care,  and  foresight  could  not  have  prevented. 
Stokes  vs.  Salstanstall,  13  Peters,  191. 

3d.  A  common  carrier,  in  this  State,  cannot  limit  his 
legal  liability,  either  by  publication  on  the  doors  of  cars  or 
elsewhere,  or  by  entry  on  receipts  or  tickets  sold.  He  may 
make  an  express  contract,  and  will  then  be  governed  accord- 
ingly.    Code,  2041,  3280. 

4th.  If,  by  the  rules  of  this  road,  (see  rule  18,  in  role 
book),  conductors  have  the  entire  management  of  the  trains 
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the  hands  employed  upon  them,  and  the  jury  believe, 

the  evidence,  that  the  conductor  told  the  passengers 
"there  was  no  danger,  that  a  man  had  been  sent  back 
iru  the  rear  train,  and  that  all  was  safe/'  a  failure  on  the 
}f  said  passengers  to  notice  and  obey  warning  given  by 

passengers  (if  such  warning  was  given),  does  not  show 
inch  passengers  were  negligent  of  their  own  safety,  or 
Dg  in  ordinary  caution ;  that  the  train  and  passengers 

under  the  exclusive  management,  care  and  control  of 
mductor,  it  is  his  duty  to  give  the  passengers  notice  of 
eal  or  apprehended  danger,  if  in  his  power  to  do  so ; 
I  conductor  fails  to  warn  passengers  under  such  circum- 
s,  it  does  not  show  a  want  of  ordinary  care  on  the  part 
>assenger,  if  he  neglects  to  place  himself  in  a  position 
)id  a  collision  or  a  danger  that  is  unknown  or  unseen 
mself,  upon  the  expressed  apprehensions  of  other  pas- 
rs,  or  of  persons  whom  he  does  not  know  have  author- 
1  the  train,  or  superior  knowledge  to  himself,  and  of 
e  reasons  for  such  apprehension  of  danger  he  is  ignor- 

In  such  a  case,  the  passenger  has  a  right  to  believe 
;he  conductor  is  well  informed,  and  would,  if  there  was 
eal  danger,  notify  his  paasengers  of  such  danger,  and 
de  for  their  safety.  Laing  vs.  Colder  et  oZ.,  2nd  Am. 
ray  Cases,  380 ;  Pierce  Am.  R.  R.  Law,  475. 
I.  Common  carriers  of  passengers  are  responsible  for 
Jghtest  negligence  resulting  in  injury  to  their  passen- 
and  are  required,  in  the  preparation  and  management 
eir  means  of  conveyance,  to  exercise  the  highest  degree 
ill  and  diligence  which  a  reasonable  man  would  use 
r  similar  circumstances.  A  railroad  company  is  bound 
dvide  skillful  and  careful  servants  of  good  habits,  and, 
•rjr  respect,  competent  for  the  posts  they  are  to  fill,  such 
ipneers,  brakemen,  conductors,  and  signalmen,  and  is 
iiaible  not  only  for  the  possession  of  such  care  and  skill, 
tbo  for  ^  continued  application  of  those  qualities  at  all 
y  Keroe  Am.  Railroad  Law,  470 ;  Stokes  vs.  Salstan- 
rlSPelers,  181;  Laing  vs.  Colder  et  al,^  2  Am.  Railway 
i»1m«    And  any  failure  to  exercise  the  highest  degree 
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of  skill  and  diligence  by  such  servants^  when  in  the  regal 
course  of  their  employment,  whether  from  a  want  of  di 
skill,  or  an  omission  to  exercise  it,  is  gross  negligence,  an 
will  render  the  company  liable  for  any  injury  resulting  to 
passenger,  although  such  servant  may  have,  at  the  time,actc 
in  disregard  of  the  rules  of  the  company,  or  in  violation  c 
express  orders.  Philadelphia  and  Beading  Railroad  vs.  Defbj 
14  Howard,  486. 

6th.  If  there  was  imminent  danger  of  a  collision,  and  tin 
conductor  of  the  passenger  train  had  reasonable  ground  fa 
apprehend  one,  it  was  his  duty  to  give  notice  to  the  pasMD* 
gers  of  his  train  of  the  approaching  danger,  and  put  then 
upon  their  guard,  and  more  especially  if  his  train  was  nol 
in  motion,  and  if  the  passengers  had  sufficient  time  to  mab 
their  escape.  The  failure  to  give  such  notice  was  negligeoofi 
for  which  the  defendant,  in  whose  employment  he  was,  ii 
responsible.  Laing  vs.  Colder  et  al.  2  Am.  Railway  Caae^ 
381.     Redfield  on  Railways,  327,  and  note. 

7th.  If  the  plaintiff's  husband  was  lawfully  upon  th 
railroad  of  defendant's  as  a  passenger,  to  be  safely  uii 
securely  conveyed  as  such  passenger  from  Macon  to  Atlanta) 
and  while  so  conveying  him  the  collision  occurred  by  whiek 
the  plaintiff's  husband  was  killed,  the  defendant  is  liable iin 
the  injury. 

8th.  If  the  collision  by  which  the  plaintiff's  husband 
was  killed,  was  occasioned  by  the  failure  of  the  sigaaliDii 
sent  back  to  warn  the  rear  train,  to  go  far  enough  back  tc 
stop  it  and  prevent  disaster,  and  said  signalman  had  sufficiea^ 
time  for  that  purpose,  the  defendant  is  liable,  although  ^ 
the  time  he  may  have  acted  in  violation  of  the  orders  of  tb< 
conductor. 

See  charge  of  Mr.  Justice  Greer,  Philadelphia  and  Beau* 
in  Railroad  vs.  Derby,  14  Howard,  470. 

9th.  The  plaintiff's  husband,  in  traveling  upon  defeP"' 
ant's  train  as  a  passenger,  was  not  bound  to  antidp*'^ 
or  provide  against  danger  not  ordinarily  incident  to  tW 
mode  of  travel,  or  to  place  himself  where  he  would  be  If* 
exposed  in  case  of  a  collision  of  trains.    (Willis  vs.  l^i 
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Island  R.  R.,  32.  Barbour,  399,)  and  that  ordinary  care 
which  every  one  is  required  to  take  of  their  persons  to 
CBcape  the  consequences  of  another's  act,  is  not  such  care  as 
tvery  prudent  or  cautious  person  would  take  under  different 
dfcomstanceSy  but  only  that  degree  of  care  which  may  be 
reasonably  expected  from  a  person  in  the  situation  of  the 
persoD  injured,  at  the  time  of  the  injury;  and  if  the  plain- 
tiff's husband  had  been  assured  by  the  conductor,  or  other 
agent  of  the  company,  just  previous  to  the  accident,  that 
there  was  no  danger,  the  jury  are  authorized  to  consider 
whether  such  assurance  was  or  was  not  sufficient  to  quiet  the 
apprehensions  of  a  reasonable  man,  and  cause  him  to  neglect 
precautions  he  might  otherwise  have  taken  for  his  own  safety. 
Bee  Beers  vs.  Housatonic  R.  R.  Co.,  2  Am.  Railway  Cases, 
114. 

10th.  The  question  of  negligence  is  not  a  question  of 
law,  but  one  of  fact,  upon  which  the  jury  are  to  pass  in 
tDakiag  up  their  verdict ;  and  if  they  believe,  from  the  evi- 
dence, that  the  defendant's  servants  were  grossly  negligent 
OD  the  night  in  question,  and  might  have  prevented  the 
disaster  by  the  exercise  of  proper  care,  skill  and  diligence, 
and  have  prevented  loss  of  life  by  giving  proper  and  suf- 
ficient warning  to  the  passengers,  and  failed  to  do  so,  the 
pluntiff  is  entitled  to  recover,  although  her  husband  may 
la?e  been  guilty  of  slight  neglect.  See  case  referred  to 
above.    Also,  Davis  vs.  M.  &  W.  R.  R.  Co.,  27  Ga,,  113. 

AS  TO   DAMAGES. 

The  widow  is  entitled  to  recover  such  damages  as  she 
has  sustained  by  the  loss  of  her  husband,  as  well  as  such 
damages  as  the  child  or  children  may  have  sustained  by  the 
loss  of  their  father,  as  against  the  person  or  corporation 
losing  his  death.  Code,  2913.  And  if  the  jury  believe, 
from  the  evidence,  that  the  plaintiff  is  entitled  to  recover, 
Aey  may  give  such  damages  as  will  compensate  fully  the 
plaintiff  for  the  loss  of  her  husband,  which  is  the  whole  value 
^f  his  life;  they  are  to  take  into  consideration,  in  computing 
the  damages,  what  his  life  was  shown  to  be  worth  by  the 
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proof — the  probable  accumulations  of  a  maa  of  his 
habits,  health,  position  in  society,  and  pursaits,  callui| 
occupation.  If  they  can  find  a  better  rule,  they  ar 
liberty  to  adopt  it.  Pierce  on  American  Railway  Law, 
Penn.  R.  R.  Co.  vs.  McClosky,  23  Penn.  State  Rep., 
Independently  of  the  damages  thus  computed,  the  pla 
is  entitled  to  damages  for  the  loss  of  the  core,  protection 
assistance  of  the  husband  and  father.  Paulk^s  oase 
Oa.y  369. 

In  this  case  the  widow  recovers  ^^for  the  homicide^*  ol 
husband ;  the  damages  for  which  the  right  of  action  is  { 
her,  is  not  the  loss  to  her  as  wife  of  the  deceased,  bul 
damages  caused  by  the  wrongful  killing  of  her  husl 
The  modification  of  the  Act  of  1850,  (which  vested  the 
of  action  in  the  administrator,  and  in  case  of  insolv' 
appropriated  one-half  of  the  recovery  to  the  payment  o 
debts  of  the  deceased,)  by  the  Act  of  1«856,  and  by  se 
2913  of  the  Code,  was  not  intended  to  confer  a  benefit  o 
iorongful  slayer,  but  on  Vie  widow,  in  the  first  instance,  a 
no  widow,  or  if  dead  before  final  recovery,  then  on  the 
or  children  of  the  deceased. 

All  these  requests  he  charged,  except  the  third. 

The  Court  had  been  also  requested,  by  the  defend 
attorney,  to  charge  as  follows : 

1st.  If  the  jury  shall  believe  the  defendant,  throug 
agents,  exercised  the  extraordinary  care  and  diligeno 
quired  by  law,  to  prevent  the  collision,  the  plaintiff  cai 
recover. 

2nd.  If  the  jury  shall  believe  that  the  defendant  was 
ligent,  but  that  the  deceased  could,  by  ordinary  care, 
avoided  the  consequences  to  himself,  caused  by  the  de 
ant's  negligence,  the  plaintiff  cannot  recover. 

3d.  If  the  jury  shall  believe  that  both  the  defendant 
the  deceased  were  negligent,  and  the  deceased  could  no 
ordinary  care,  have  avoided  the  consequences  to  himsi 
defendant's  negligence,  then  the  plaintiff  may  recovei 
the  damages  must  be  diminished  in  proportion  to  the  aa 
of  default  attributable  to  the  deceased. 
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4th.  If  the  jury  shall  believe  that  the  collision  was  caused 
liy  the  negligence  of  the  defendant ;  but  that  at  the  time 
rfthe  collision  the  deceased  was  standing  on  the  platform 
rfihe  care,  and  did  not  have  notice  of  the  approaching  train, 
flen  the  damages  must  be  diminished,  in  proportion  to  the 
iefimlt  attributable  to  the  deceased. 

6th.  If  the  deceased,  at  the  time  of  the  collision,  was 
ibuiding  on  the  platform,  and  had  notice  of  the  approaching 
tnin,  and  of  the  danger  of  a  collision,  and  refused  or 
BCglected  to  abandon  his  exposed  position  when  he  could 
hive  done  so,  then  the  plaintiff  cannot  recover,,  and  the  jury, 
»der  their  oaths,  must  return  a  vei*dict  for  the  defendant. 


AS  TO  1>AMAG£S. 


l8t  If  the  Jury  shall  believe  the  plaintiff  is  entitled  to 
'llBovcr — she  can  not,  as  widow,  recover  from  the  defend- 
%t,'more  than,  as  a  wife,  she  was  entitled  to  receive  from  her 
^kriband,  and  under  the  law,  she  is  entitled  from  her  hus- 
^mi  to  support  and  maintenance  according  to  the  position 
-ind  drcumstances  of  the  family  in  life. 

2d.  If  "  income ''  is  the  proper  basis  for  the  measure  of 
T'lunages,  it  is  not  a  speculative  or  uncertain  income,  but  a 
-Ixed  income,  based  on  the  value  of  the  deceased's  services  f 
ndthe  rule  for  ascertaining  the  present  value  of  a  fixed  and 
^faain  annuity,  can  not  be  applied  to  ascertain  the  present 
pihe  of  a  speculative  and  uncertain  income  from  trade. 
^  All  of  which  charges  the  Court  gave  as  requested,  except 
"as  to  damages,'^  which  he  refused,  and  charged,  upon 
question,  &s  requested  by  counsel  for  plaintiff. 
The  verdict  of  the  jury  was  for  the  plaintiff,  for  $7,775  00 

costs. 
Thereupon  each  party  moved  for  a  new  trial.    The  com- 
oomplained  that  the  Court  erred,  1st.  In  holding  that 
interrogatory  was  not  leading.     2d.  In  admitting  said 
of  Adams.     3d.  In  rejecting  the  answer  as  to  the 
opinion  of  the  passengers,  etc.     4th.  In  rejecting 
published  card.     5th.  In  refusing  to  charge,  as  requested 
^  tbem^  as  to  damages^  and  in  charging  on  that  subject  as 
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requested  by  plaintiff's  attorneys.     6th.  In  saying,  sevf 
times  during  the  charge,  '^what  gives  me  most  troubki 
this  case  is  the  question  of  damages.*'     And  lastly, 
the  verdict  was  contrary  to  evidence,  etc.     The  record 
not  show  that  the  Court  used  the  remark  quoted  in 
sixth  ground. 

Plaintiff's  attorneys  moved  for  a  new  trial  upon  the 
ing  grounds,  to  wit :     Because  the  Court  erred — 

1st  In  admitting   to   be   read  to  the  jury,  as  e^ 
against  the  objection  of  plaintiff,  the  statement  of  the  wil 
William  H.  Whitfield,  '^I  do  not  suppose  Messrs. 
and  Johnson  would  have  been  hurt  had  they  done 
wise,"  (kept  their  seats). 

Also,   the  statement  of  the   witness,  Jamea  W. 
against  their  objection:     ''It  is  my  opinion  he  (Jol 
could  not  have  been  in  his  seat  at  the  moment  of  coll 
but   was  at  the  door,  or  on  the  platform."     And 
allowing  all  and  any  like  statements  of  op'nion  of  the 
witnesses  against  the  objection  of  plaintiff.  • 

2d.  In  rejecting  the  written  opinion  of  Professor 
F.  McKay,  as  to  the  measure  of  damages,  and  mode  of 
taining  the  same.     (This  must  mean   in   not  adoptinfj 
in  the  charge,  for,  as  evidence,  it  was  not  rejected). 

3d.  In  charging  the  jury,  "If  the  jury  believe,  froaj 
evidence  in  the  case,  that  the  husband  of  the  plaintiff 
killed   by  an  extraordinary  and  unforeseen  oollision, 
was  the  result  of  the  negligence  or  want  of  diligence  on 
part  of  the  defendant,  and  without  any  want  of  ordinary 
on  the  part  of  the  husband  who  wa^  hilled^  then  the  pi 
is  entitled  to  recover.''     The  Court  should  have  charged, 
above  principle,  leaving  out  the  words  italicised.     The 
also  erred  in  still  further  qualifying  said  principle  by 
thereto,  "  but  the  defendant  is  not  liable  to  this  plaintiff 
the  death  of  her  husband,  if  the  defendant  has  used 
diligence  as  the  law,  as  aoove  given  you,  requires."  ^^ 

4th.  In  charging  the  jury,  "  If  you  believe^  from  djj 
evidence,  that  the  plaintiff's  husband  was  killed  by  hiso^ 
negligence,  or  if  you  believe  he  was  guilty  of  gross  ne^ 
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i,  then  she,  a9  his  vrife,  is  not  entitled  to  recover.  A 
XMid  Company  is  not  liable  for  loss  occasioned  by  a  ool- 
I  of  its  trains,  if  the  company  and  its  agents  have  used 
extraordinary  care  required  by  the  law,  and  the  party 
ed  was  guilty  of  gross  negligence,  or  could  have  avoided 
QJory  by  exercising  such  care  and  prudence  as  a  prudent 
careful  man  will  exercise  to  avoid  danger. 
b.  In  charging  the  jury,  ^^  Again,  I  charge  you  that  the 
ngers  on  the  cars  are  bound  to  conform  to  reasonable 
lations,  and  if  notice  is  given  to  them  not  to  stand  on 
(latforms,  they  are  bound  to  conform  to  the  notice.  The 
nger  being  on  the  platform,  may  or  may  not  prevent  his 
'eiy  of  damages  done  while  standing  there.  If  the 
J  was  the  result  of  n^ligence  of  the  company  or  its 
ts^  the  injured  passenger  may  recover,  if  he  used  ordi- 
care  in  trying  to  avoid  the  injury,  but  if  he  neglected 
se  such  ordinary  care  to  escape  the  injury,  he  is  not 
ed  to  recover;  if  the  plaintiff,  by  ordinary  care,  could 
avSided  the  consequences  to  himself,  caused  by  the 
dant's  negligence,  he  is  not  entitled  to  recover. 
1.  In  refusing  to  charge  the  jury,  as  requested  by  plain- 
counsel,  in  writing,  '^That  a  common  carrier  in  this 
cannot  limit  his  liability,  either  by  publication  on  the 
of  the  cars  or  elsewhere,  or  by  entry  or  receipts,  or 
B  sold.  He  may  make  an  express  contract,  and  then 
le  governed  accord  ingly.^' 

!•  In  charging  the  jury,  "That,  if  the  jury  shall  believe 
ksfendant,  through  his  agents,  exercised  the  extra- 
aiy  care  and  diligence  required  by  law,  to  prevent  the 
Ion,  the  plaintiff  can  not  recover.^^ 
L  In  charging  the  jury,  "That,  if  the  jury  shall  believe 
ihe  defendant  was  negligent,  but  that  the  deceased  could, 
fiimry  care,  have  avoided  the  consequences  to  himself, 
i  hf  the  defendant's  negligence,  the  plaintiff  can  not 

k.  In  charging  the  jury,  "  That,  if  the  jury  shall  believe 
rith  the  defendant  and  the  deceased  were  negligent,  and 
oould  not,  by  ordinary  care,  have  avoided  the 
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coDsequcDces  to  himself  of  defendant's  negligence^  thea  ^ 
plaintiff  may  recover,  but  the  damages  must  be  dimiftU 
in  proportion  to  the  amount  of  default  attributable  to^ 
deceased." 

10th.  In  charging,  "  That  if  the  jury  shall  believe  thiti 
collision  was  caused  by  the  negligence  of  thedefendantil 
that  at  the  time  of  the  collision,  the  deceased  was  stand! 
on  the  platform  of  the  carS|  and  did  not  have  notice  of 
approaching  train,  then  the  damages  must  be  diminishtol 
proportion  to  the  default  attributable  to  the  deceased." 

11th.  In  charging  the  jury,  "That  !f  the  deceased,  it 
time  of  tlie  collision,  was  standing  on  the  platibrm,  and  ! 
notice  of  the  approaching  train,  and  of  the  danger  of  a< 
lision,  and  refused  or  neglected  to  abandon  his  exposed  p 
tion  when  he  could  have  done  so,  then  the  plaintiff  cu 
recover,  and  the  jury,  under  their  oaths,  must  return  a^ 
diet  for  the  defendant." 

12th.  Because  the  verdict  is  contrary  to  the  evidence. 

13th.  Because  the  verdict  is  contrary  to  the  law,  the  we 
of,  and  against,  the  evidence. 

14th.  Because  the  damage  recovered  is  inadequate  com] 
sation  for  the  injury  sustained  by  plaintiff  under  the  evid 
submitted. 

The  Court  refused  to  grant  a  new  trial,  and  of  this  rd 
both  sides  complained,  and  each  here  assigned  as  crron 
said  points  in  their  respective  motions  for  a  new  trial. 

Cobb  &  Jackson,  Whittle  &  Gustin,  B.  H.  Hill^ 
the  Macon  and  Western  Railroad  Company,  made  the  fbl 
lowing  points  and  citations  of  authorities :  The  com] 
might  reasonably  require  passengers  to  keep  off  the  plat£ 
of  the  cars,  and  passengers  were  bound  to  do  so.  In 
R.  Code,  sec  2043.  Mitchell  vs.  W.  &  A.  R.  R.,  30 
B.,  25.  Pierce  on  Am.  R.  R.  L.,  248,  490.  Redfid 
R.  Ways,  26,  348.  If  Johnson's  negligence  caused  the  < 
age,  his  widow  cannot  recover.     Irwin's  R.  Code,  sea  S 

In  giving  the  charges  as  stated,  and  refusing  to  char) 
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sted,  OS  to  the  rule  for  estimating  the  damages,  the 
erred. 

considering  this  question  of  the  proper  rule  for  assess- 
images  in  cases  of  this  kind,  a  brief  reference  to  the 
fttion  of  the  State  on  the  subject  will  not  be  out  of 
:  Prior  to  the  Act  of  1850,  (Cobb's  Digest,  476),  no 
ery  could  be  had  by  any  one  for  a  tort  of  this  character, 
lat  Act,  the  right  of  action  was  given  to  the  ''  legal  rep- 
ativea  of  such  deceased,  to  have  and  maintain  an  action 
r  against  the  person  committing  the  act  from  which  the 
has  resulted,  one-half  of  the  recovery  to  be  paid  to  the 
ind  children,  or  the  husband  of  the  deceased,  if  any,  in 
if  bis  or  her  estate  being  insolvent."  This  Act  was 
^uently  amended,  and  by  section  2920,  (new  Code),  it 
mded  that,  "  A  widow,  or  if  no  widow,  a  child  or  chil- 
may  recover  for  the  homicide  of  the  husband  or  parent; 
fsuit  be  brought  by  the  widow  or  children,  and  the. 
ST,  or  one  of  the  latter  dies  pending  the  action,  the  same 
sarvivQ  in  the  first  case,  to  the  children,  and  in  the 
case,  to  the  surviving  child  or  children." 
'  this  l^islation,  it  appears  that,  at  first,  a  right  of  action 
pven  to  the  legal  representatives  of  the  deceased  in  such 
fin  part  for  the  benefit  of  the  deceased's  estate,  and  in' 
for  tiie  benefit  of  his  wife  and  children,  if  he  died  insol- 
r  By  the  last  Act,  the  right  of  action  is  taken  away 
the  l^al  representatives,  and  the  cause  of  action,  as  far 
tettate  is  ooncemedy  is  put  upon  a  footing  with  all  other 
^and  does  not  survive  to  his  representatives.  This  last 
pBOD  of  the  law  looks  alone  to  the  widow,  and  if  no 
IVi  to  the  child  or  children,  husband  or  father. 
liiVJew  is  sustained  by  the  high  authority  of  the  English 
k  construing  the  Act  9  and  10  Victoria,  which  is  very 
pin  its  provisions  to  our  own  law.  There,  the  right 
Ijn  is  given  to  the  legal  representative,  but  it  is  for  the 
ix4lf  the  family.  In  the  case  of  Blake  vs.  Midland 
py  CSompoDy,  83,  English  Common  Law  Reports,  the 
p  of  the  deceased  was  calculated  at  <£850  a  year.  ''  The 
IJUndge  suggested  to  the  jury,  as  a  mode  of  estimating 
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the  pecuniary  loss^  to  take  so  much  per  annum  oj  thcA 
as  a  wife  living  tcith  her  husband,  and  maintained  acoon 
to  her  station  in  life,  might  be  supposed  to  «n;py."  The 
found  a  verdict  of  X4^000.  A  new  trial  was  granted,  oi 
ground  that  the  damages  were  excessive.  The  same  doo 
was  held  by  the  Supreme  Court  of  Pennsylvania,  thai 
widow  could  recover  the  pecuniary  loss  sustained  by 
viz:  ^'a  reasonable  support  and  maintenance  for  ben 
Pennsylvania  Railroad  Company  vs,  Kelly,  31  Pennsylv 
State,  373.  The  same  plaintiff  vs.  Zebe  et  tw?.,  Id^ 
The  Court  erred  in  saying  to  the  jury,  in  his  charge,"^ 
gives  me  the  most  trouble  in  this  ease,  is  the  question  of  d 
agcs,'^  and  repeating  the  same  several  times.  9  Grcu  12.,  i 
30  Ga.  R.,  241. 

The  Court  erred  in  ruling  out  the  said  card  of  the  paa 
gcrs.  This  card  should  have  been  received  as  a  part  of 
"  res  gestae, 

Lyon,  Irwin,  B.  Hill,  for  Mrs.  Johnson,  as  to  pas 
ger  standing  on  the  platform,  cited  Wells  vs.  Long  Isl 
R.  R.,  32  Barber's  N,  Y.  R,  -;06 ;  Mitchel  vs.  W.  and  A 
R,  30  Ga.  R.,  22 ;  Stokes  vs.  Salstanstall,  13  Peters 
PauWs  admW  vs.  So.  W.  R.  R.  Co.,  24  Ga.  R.,  266 ;  Pi 
on  R.  R.,  476;  Redfield  do.,  433;  Carroll  vs.  N.  Y.  and 
H.  R.  R.,  Duer's  R.,  571 ;  9  Rich.  R.,  86.  They  revici 
the  statutes  and  authorities  cited  by  the  company's  attorn 
as  to  the  rule  fur  damages,  and  cited  5  Wallace  R.,  ! 
Pierce's  R.  R.  L.,  258,  (note  1),  261 ;  Penn.  R.  R.  Co. 
McClosky,23;  Penn.  State R.,  526,andPau/i'«a</mVi«. 
W.  R.  R.  Co.,  24  Ga.  R.,  365. 

McCay,  J. 

This  case  comes  before  the  Court  on  a  double  bill  of  e« 
tions.  The  verdict  was  for  the  plaintifl.  The  defendant  dm 
for  a  new  trial,  on  the  ground,  first,  of  error  in  the  C( 
in  admitting  and  iu  excluding  testimony,  but  mainly  on 
ground  that  the  Court  erred  in  his  charge  to  the  jury  a 
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n  measure  of  damages,  and  on  tlie  ground  that  the  verdict 
t  the  jury  was  contrary  to  the  evidence. 
The  plaintiff  moves  for  a  new  trial  on  several  minor 
nmnds,  but  mainly  on  the  ground  that  the  Court  erriKl  in 
ptuging  the  jury^  (this  being  a  suit  against  a  ruilroad  com- 
inj  for  the  homicide  of  a^ passenger^)  that  the  plaintiff  could 
III  recover  if  her  husband,  by  the  exercise  of  ordinary  care, 
nld  have  avoided  the  consequences  to  himself  of  the  defcud- 
KS  negligence. 
1.  It  is  true  that  there  is  a  special  title  in  the  Code,  sec- 
2978  to  2985,  concerning  damages  by  railrouds,  and 
there  are  several  more  stringent  rules  provided  against 
road  companies,  regulating  their  liability  for  diimages, 
are  provided  against  individuals/  We  do  not,  however, 
tny  reason  why  the  general  principles  contained  in  sec- 
2917  to  2921,  should  not  apply  to  physical  injuries  by 
ds.  Indeed,  it  is  from  section  2920  that  the  plaintiff 
this  case  gets  her  right  to  recover  at  all.  The  rule,  sec- 
2921,  "If  the  plaintiff,  by  ordinary  care,  could  have 
ed  the  injury  to  himself,  caused  by  the  defendant's 
igence,  he  cannot  recover  at  all,"  applies,  in  our  opini(m, 
til  cases,  and  it  is  a  wise  and  just  rule. 
The  man  who  neglects  ordinary  care  to  avoid  an  injury, 
^  no  just  right  to  seek  redress,  if  that  injury  is  [)ro(1uced 
^  the  Diligence  of  another,  and  we  w^e  nothing  in  the  char- 
ier of  a  railroad  company  which  should  subject  it  to  dam- 
^  for  an  injury  caused  by  the  neglect  of  its  agents,  where 
•  person  injured  might,  by  the  exercise  of  ordinary  care, 
^e  avoided  the  consequences  to  himself.  It  is  objected  that 
b  is  a  harsh  rule,  and  it  is  even  contended,  that,  though  in 
ft  Code,  it  is  not  law,  because  beyond  the  power  of  the 
ittpilers^  who  were  not  authorized  to  make  law.  Ir.  is  suffi- 
for  this,  to  say,  that  both  the  Constitutions  of  1865  and 
adopt  the  Code,  and  it  is  not  worth  while  to  discuss  the 
ImM  of  the  powers  of  the  compilers.  Nor  is  this  rule  less 
rd  upon  the  defendant  than  was  the  common  law.  Mr. 
InBf  American  Railroad  Law,  272,  announces  it  as  a  gen- 
[  princsiple  of  the  common  law,  ''That  the  rule  resulting 


432         SUPREME  COURT  OF  GEORGIA. 


Macon  and  Western  Railroad  Company  vs,  Johnson. 


\ 


from  all  the  authorities  is,  that  a  party  suffering  injury  by  a 
collision,  caunot  recover  if  he  was  himself  chargeable  with  a 
want  of  ordinary  care,  and  thereby  contributed  to  the  injuzj. 
And  in  Laing  vs.  Colder,  8th  Barr,  it  was  decided,  "Thit 
the  company  is  not  chargeable  for  an  injury  to  a  passenger 
which  would  not  have  occurred  but  for  his  own  negligeno^ 
or  to  which  his  own  negligence  substantially  contributed,  ootr 
withstanding  the  company  itself  is  chargeable  with  a  breadi  ^ 
of  duty/'  *  jj 

Our  own  Courts,  previously  to  the  Code,  had  substantially  J 
adopted  the  same  rule,  and  in  19  Ga.  i2.,  440,  this  Court,  in  } 
effect,  announces  the  rule  as  it  exists  in  this  section  of  the  ^ 
Code.  a 

Our  Code,  sec  2970,  requires  a  railroad  company  to  proves 
affirmatively,  diligence  on  its  part,  and  declares  that  the  pre-  ^ 
sumption  is,  in  all  cases,  against  the  company.  It  also  pnn  i 
vides,  sec.  2980,  that  '^  if  the  complainant  and  the  agents  of  j 
the  company  are  both  at  fault,  the  former  may  recover,  bot.^ 
the  damages  shall  be  diminished  by  the  jury,  in  proportion  to  ; 
the  amount  of  default  attributable  to  each  of  the  parties."      ^ 

The   common  law  rule  was,  that  however  negligent  the  . 
defendant  may  have  been,  yet,  if  the  negligence  of  the  plain- 
tiff contributed  to  the  injury  of  the  plaintiff,  he  was  witboat 
remedy.     Sedgwick  on  Damages,  468. 

There  could  be  at  common  law  no  apportionment  of  dam- 
ages. See  cases  cited.  Pierce  on  Am.  R.  R.  Law,  272-275j 
iVngel  on  Carriers,  G42.  A  wrong-doer  himself,  who  haa 
contributed  to  an  injury  sustained,  can  not  ask  for  redrcsB. 
8  Man.,  and  Gran  &  Scott,  114.  . 

2.  Our  Code,  however,  in  the  case  of  railroads,  adopts  a   ^ 
different  rule,  and  provides,  in  certain  cases,  for  an  apportion-    ^ 
ment  of  the  damages  according  to  the  fault  of  both  parties,    r 
This,  as  is  said  by  Judge  Benning,  in  26  Ga,,  250,  was  the    ; 
English  Admiralty  rule,  and,  taken  in  connection  with  the    . 
rule  in  sec.  2921  of  the  Code,  is  wise  and  just.     As  a  matttf 
of  course,  these  rules  are  to  be  taken  together.     Mere  want 
of  ordinary  care,  on  the  part  of  the  plaintiff,  will  not  relieve 
the  defendant,  unless  he  be  totally  free  from  fault.    Taken 
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er,  as  we  understand  the  two  sections,  sec.  2921  and 
^80^  the  rule  in  Greorgia  is  this :  *'  If  the  plaintiiT,  by 
cercise  of  ordinary  care,  could  have  avoided  the  conse- 
38  to  himself  of  the  defendant's  negligence,  he  can 
soover  at  all.  But  in  other  cases,  (that  is,  in  cases 
,  by  ordinary  care,  he  could  not  have  avoided  the  con- 
ices  of  defendant's  negligence,)  the  circumstance  that 
laintiff  may  have,  in  some  way,  contributed  to  the 
sustained,  shall  not  entirely  relieve  the  defendant,  but 
images  shall  be  apportioned  according  to  the  amount  of 
t  attributable  to  each.  And  it  seems  to  us,  that  the 
thus  happily  settles  a  subject  upon  which  there  has 
ome  conflict  of  opinion,  and  no  little  display  of  leam- 
id  argument. 

We  have  not  been  able  to  agree  with  the  Court  below 
lie  rule  to  be  adopted  for  estimating  the  damages  which 
ife  has  sufiered  by  the  homicide  of  the  husband.  This 
ew  question  not  only  in  Georgia,  but  wherever  the 
on  law  is  in  force.  The  right  to  sue  at  all,  depends 
the  statute,  and  the  rights  of  the  parties  must  turn 
its  terms.  Our  first  Act  gave  the  right  to  sue  to  the 
istrator,  and  enacted  that,  if  the  estate  was  insolvent, 
ilf  the  recavery  should  be  paid  by  him  to  the  wife  and 
en.  Act  23d  February,  1850.  The  Act  of  1856, 
ed  the  right  to  vest  in  the  wife,  if  any ;  if  not,  in  the 
eOy  and  if  none,  in  the  legal  representatives. 
ier  these  Acts,  we  are  inclined  to  think  it  was  the 
bn  of  the  Legislature  to  give  a  remedy  for  the  full 
of  the  deceased's  life.  But  the  Code  drops  the  legal 
entatives  altogether,  and  gives  the  right  only  in  case  of 
oucide  of  a  hud)and  or  parent,  and  only  to  the  widow, 
bone,  to  the  children.  Code,  sec.  2920.  This  change 
Iftw  is  significant.  Why  is  no  remedy  given,  except 
icf  the  death  of  a  husband  or  parent,  and  why  are  the 
Mtetives  dropped  ?  Simply,  as  it  seems  to  us,  because 
InilSiided  only  to  give  to  the  wife  damages  for  her  loss, 
lib  trifei  then  to  the  children,  for  (heir  loss.  What, 
lilhB  loss  of  the  wife?    Her  1^  loss?    It  is  that 

*^te  JUJLVJUUL— 28, 
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-which  she  was,  by  law,  entitled  to  from  her  husband,  i.j 
reasonable  support,  according  to  his  condition  in  life.  Wiv 
are  aware  that  this  is  but  a  poor  compensation  for  thelosof^ 
a  loved  one.  But  would  any  pecuniary  rule  meet  the  achalj 
damages  ?  We  trow  not,  and  we  do  not  sup{)0se  aDythingj 
was  intended,  by  the  Legislature,  but  to  supply  the  loss 
the  wife  of  her  actual  legal  rights,  by  the  death  of  her  hi 
1  band.  Anything  more  than  this,  Avould  set  us  adrift,  wit 
out  chart  or  compass.  The  real  value  of  a  life,  is  incalci 
ble,  and  its  actual  money-value  is  all  that  can  be  estimat 
But  neither  the  wife  nor  the  children  have  any  legal  right 
the  earnings  of  the  husband  or  parent,  except  for  a  reaswHrJ 
ble  support,  according  to  his  condition  in  life.  He  mar, 
is  true,  give  them  more,  or,  if  he  dies  without  disposing 
his  estate,  they  will  inherit  it.  But  they  have,  in  law, 
pecuniary  interest,  no  legal  right  in  his  property,  except, 
we  have  said,  for  a  reasonable  support,  according  to  his 
dition  in  life.  This,  they  have  a  right  to  demand,  andthi 
in  our  judgment,  will,  upon  the  whole,  best  satisfy 
peculiar  language  of  the  Code,  and  the  histqry  of  theh 
lation  in  this  State  on  this  subject.  In  estimating  the 
ages,  therefore,  in  a  case  where  the  wife  is  suing  for 
homicide  of  her  husband,  who  was  without  fault,  the  ji 
arc  to  inipiire  wdiat  would  be  a  reasonable  support  for 
wife,  according  to  the  circumstances  in  life  of  the  liusl 
as  they  existed  at  his  death,  and  as  they  may  be  rea'wns 
supposed  to  exist  in  the  future,  in  view  of  his  chai 
habits  occupation,  and  prospects  in  life,  and  when  the  anai 
money -value  of  that  support  has  been  found,  to  give, 
damages,  its  present  worth,  according  to  the  expectation 
life  of  the  deceased,  as  ascertained  by  the  mortuary  tables 
established  reputation.  This  rule,  as  we  believe,  will 
proach  nearly  to  a  means  of  measuring  the  actual  Ic 
money-value  of  the  life  to  the  wife,  though  we  do  not 
tend  that  it  will,  at  all,  compensate  her  for  the  loss  of 
husband — that,  money,  to  any  amount,  cannot  do,  and'  ii 
vain  to  attempt  it. 

W'e  have  said  nothing  as  to  the  children,  and  are  free 
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'11  of  this  kind,  has  given  us 
l;itiiagcfl,  ought  they  to  be 
,  iijioQ  the  subject.     If 

•en  name,  and  she 
\  ^  .  eliildreo  have  no 

tlius  convoy  it  to  a 
jsiire.  Why  should  any 
J.  suit  by  the  wife?  On  the 
aow,  tlic  cliildren  may  sue,  and 
.1011,  the  mme  shall  survive  to  the 
:920.  And  it  m  also  true  that,  by  the 
md,  an  additional  moral,  if  not  legal, 
or  the  support,  at  least,  of  minor  chil- 
1  of  the  Court,  at  the  bead  of  this 
nothing  about  the  child  or  children, 
t  by  the  wife,  her  loss  is  the  only  mat- 
The  statute  is  very  meagre  in  its  pro- 
provide  full  remedies,  and  we  do  not 
id  it  beyond  its  terms.  We  hope  the 
the  law,  upon  this  subject,  more  pre- 
Cain  as  children?  Does  it  mean  minor 
lildren  ?  In  a  matter  of  such  impor- 
be  clear,  and  as  the  right  hare  given, 
ion  of  the  Legislature,  we  liope  it  may 
inetl  by  that  body.  On  principles  of 
1  children  stand  on  the  same  footing; 
tion  is  given  only  to  the  widow,  the 
r  sole  benefit.  We  do  not  feel,  tlicre- 
the  children,  or  the  damage  to  them, 
le  widow,  is  matter  for  consideration. 
Ailroad  man,  who  has  made  the  man- 
tes, etc.,  his  bu^jincss  for  years,  is  as 
ae  skilled  in  any  other  art,  and  his 
he  same  footing.  We  think,  however, 
jj  Mr.  Adams,  of  the  meaning  which 
e  with  which  he  had  been  connectecl 
that  "  passengers  must  not  stand  on 
it  proper  evidence.     The  words  stand 
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for  themselves.  Suppose  he  had  undertaken  to  explain 
stating  that  they  meant  something  more^  instead  of  so 
thing  less  than  their  plain  import.  Ought  that,  too,  t( 
evidence?  The  facts  of  this  case  show  that  the  platfon 
not  a  safe  place,  even  when  the  car  is  not  in  motion, 
old  rule  is  the  safe  one.  Let  the  words  speak  for  tl 
selves.  If  the  door  is  opened  at  all^  there  is  no  limii 
Greenleaf  Ev.,  sec  280. 

5.  The  precise  position  of  Mr.  Johnson,  at  the  mo 
of  the  collision,  is  not  positively  known.  He  was  foan 
the  ground ;  he  had  been  on  the  platform  very  sh 
before.  The  witnesses  stated  the  facts,  where  they  sav 
and  where  he  was  found.  It  is  sometimes  very  diffici 
draw  the  line  between  what  is  evidence,  as  a  fact,  and 
is  a  conclusion  of  the  witness.  Much  of  what  we  sti 
fact,  is^  in  truth,  only  the  conclusion  of  our  minds  from 
conclusive  evidence.  The  statement  that  a  man  rem: 
an  hour  in  a  room,  may  safely  be  made  by  one  who  San 
go  in  and  come  out,  and  who,  having  good  opportui 
failed  to  see  him  come  out  in  the  mean  time,  and  yet 
all  it  may  be,  and  is,  a  mere  conclusion.  We  thiol 
opinion  of  the  witness  is  not  evidence.  If  the  witness 
the  presence  of  the  deceased  on  the  platform,  at  the  mo 
of  the  collision,  cw  a  fact,  and  it  afterwards  appear  ti»t 
is  only  his  conclusion,  from  his  presence  there  immedi 
before  and  his  position  aftierwards,  we  think  his  evi< 
ought  not  be  excluded.  His  statement  of  the  fact  isi 
ened,  it  is  true,  but  it  is  often  very  difficult  to  draw  the 
when,  in  such  a  matter,  fact  ends  and  opinion  begins, 
do  not  think  there  is  any  danger  that,  the  jury  shoo 
misled.  If  his  statement  is  only  given  as  opinion, 
inadmissible. 

6.  The  card  was,  without  doubt,  inadmissible.  Al 
parties  to  it  were  competent  witnesses.  It  might  be 
perhaps,  to  contradict  or  qualify  the  evidence  of  any  wi 
who  signed  it,  if  proper  foundation  was  laid,  as  io  fli 
other  statements,  but  not  as  original  evidence.  We  kn 
no  rule  that  justifies  its  admission.    It  is  not  even  tbei 
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^t  of  one  of  the  parties  to  the  issue.  As  a  part  of  the 
f  jfestaSy  it  most  have  been  during  the  occurrence,  or  so 
irlj  coincident  as  to  be  free  from  all  suspicion  of  after 
light  Code,  sec.  3720.  This  was  next  day,  and  after 
eh  dispute  and  crimination,  and,  as  the  other  evidence 
ws,  Offainst  the  first  impressions  of  the  passengers. 
.  The  liability  of  a  common  carrier,  for  injury  to  a  pas- 
ler,  is  somewhat  different  from  his  liability  for  goods. 
» latter  he  stores  away  at  his  own  discretion,  the  former  is 
ntient  being,  and  has  certain  duties  of  his  own  to  perform. 
i  company  may  make  reasonable  rules  to  regulate  the  con- 
t  of  its  passengers,  and  it  is  the  duty  of  passengers  to 
ply  with  those  rules.  Code,  2043.  More  especially  is 
true,  when  the  rule  is  for  the  passenger's  own  safety. 
I  platform,  as  is  plain  to  the  meanest  capacity,  is  not  made 
fcand  upon.  The  company  provides  seats,  and  a  shelter 
its  passengers,  and  the  platform  is,  as  to  them,  but  the 
iway  to  their  proper  place ;  and  it  is  a  reasonable  and 
per  rule,  which  the  company  may  prescribe,  that  passen- 
I  should  not  stand  upon  the  platform.  It  is  a  rule  for 
railroad's  own  convenience ;  passengers  are  in  the  way,  a 
irance  to  the  proper  management  of  the  train,  in  that 
rtion.  It  is  also  true,  that  it  is  a  place  of  danger.  Whilst 
oars  are  running  it  is  emphatically  so,  but  even  when  the 
I  are  not  in  motion,  it  is  an  unsafe  place. 
L  The  evidence  of  the  notice  was  very  strong ;  sufficient 
■st  the  onus  of  want  of  knowledge  on  the  plaintiff.  In- 
dy  at  this  day,  considering  the  familiarity  of  all  classes 
h  riilroads,  and  the  evidence  which  the  very  nature  of 
^mae  offers,  it  would  seem  that,  prima  facie,  every  person 
^i  to  know  that  the  platform  is  not  a  passenger's  place, 
cpt  to  pass  over.  Suppose  one  were  to  stand  on  the  steps, 
wont  the  railing,  or  get  on  the  top  of  the  car,  would 
'the  presumption  be  against  him? 
Ife^oaanot  but  think  that  the  jury  in  this  case  have  not 
ppi  dna  oonsideration  to  the  negligence  of  the  deceased. 
IfffidaKse  is  conclusive  that  he  was  on  the  platform,  and 
t  |n|i:poation  was,  in  fiust,  the  occasion  of  his  death.    There 
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is  evidence^  too^  that  he  was  warned  by  one  of  the  oompoTt.^ 
employees  of  the  impending  danger^  in  time  to  have  avoii^a 
the  consequences ;  others  did  avoid  it^  under  the  same  warn- 
ing.    We  are  not  disposed,  however,  to  hold  a  man,  uocfef 
such  circumstances,  to  the  same  coolness  and  wisdom  of 
tion  as  after  the  event,  and  as  calm  spectators,  we  may 
we  would  have  made  use  of.     Something,  perhaps  madt^ 
must  be  allowed  for  alarm  and  confusion  and  temperameoU 
We  do  not,  therefore,  hold  that,  under  the  evidence,  it  is* 
clear  he  could  have  avoided,  by  ordinary  care,  the  conae-^ 
quenoes  of  the  defendant's  negligence.     We  do  think,  hcw^ 
ever,  that  though  the  company  was  at  fault,  the  deceased  iM  ' 
also  very  careless,  nay  reckless.     He  had  no  business  on  thr  - 
platform,  it  was  a  place  of  danger,  and  always  is.    It  m  '. 
known  to  him  that  a  train  was  coming.     He  was  warned  Ifl-i 
several  of  the  danger,  and  ordered  by  one  of  the  compaajkl 
employees  to  get  off,  as  danger  was  imminent.  ^ 

9.  Afler  the  warning,  and  after  he  heard  the  oomio^j 
train,  a  passenger  went  into  the  car,  got  his  valise,  Gameaal»^ 
again  warned  the  deceased,  got  off  the  train,  went  to  the  sidu 
of  the  track,  saw  the  coming  train,  and  again,  in  a  loot  jj 
voice,  gave  warning ;  and  yet,  deceased,  foolishly  or  wdE*' 
lessly,  stood  his  ground.  It  is,  too,  a  significant  fact,  that  tei 
had  been  drinking,  and  was  on  the  platform,  with  his  hit  o^^ 
We  think  both  parties  were  at  fault,  and,  under  sec.  2980  aO 
the  Code,  the  damages  ought  to  be  diminished  by  the  juTry 
in  proportion  to  the  fault  of  each.  We  do  not  think  tkiN 
jury  has  done  this.  We  would  not  measure  their  verdiofe^ 
with  accuracy.  The  jury  are  the  judges  of  the  facts,  todi^J 
is  only  when  they  are  so  wide  of  the  mark  as  to  indicate  pi*v! 
sion,  mistake,  or  some  error,  based  upon  misunderstandiafJ 
of  law,  that  a  court  ought  to  interfere.  We  think,  in  th»J 
case,  under  the  evidence,  as  it  is  before  us  in  the  record,  iM 
jury  have  cither  mistaken  the  law,  or  liave  acted  under  tliii 
influence  of  passion,  natural,  perhaps,  in  view  of  the  partieib 
but  still,  illegal.  In  view  of  all  the  facts,  and  of  the  lftW| 
as  we  understand  it,  we  think  the  verdict  is  wrongs  and  the.^ 
damages,  under  the  evidence,  excessive. 

Judgment  reversed,  "^ 
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:,  c€u,  geCf  and  John  Pollard,  tenant,  plaintiff  in 
•ror,  vs.  Doe,  ex  dem,,  of  E.  B.  Tait,  ex'r,  etc.,  defendant 
I  error. 

a  advene  possession  of  real  estate,  under  written  evidence  of  title 
m  the  6th  of  November,  1856,  until  the  24th  of  September,  1867, 
es  a  good  title  against  all  persons  not  under  disability  to  sue. 
Qce  the  1st  of  January,  1863,  the  time  when  the  Code  went  into 
sration,  there  has  not  been  any  statute  of  limitations  in  this  State, 
to  salts  for  real  property.     An  actual  adverse  possession,  under 
cten  evidence  of  title,  for  seven  years,  gives  a  good  prescriptive 
lit,  as  against  all  persons  not  under  disability  to  sue. 
le  Ordinance  of  the  Convention  of  1865,  declaratory  of  the'suspen- 
D  of  the  statutes  of  limitations  since  the  10th  of  January.  1861,  and 
icting  that  they  should  continue  suspended  until  civil  government 
laid  be  fally  restored,  inasmuch  as  it  creates  7W  disability  to  sue, 
I  not  operate  so  as  to  prevent  the  ripening. of  a  prescriptive  title 
ler  the  Code,  so  far  as  that  title  is  dependent  on  a  possession  since 
!  Ist  of  January,  1868. 

.  party  setting  up  a  prescriptive  right  under  the  Code,  may  tack  to 
possession,  since  the   1st  of  January,  1863,  a  possession,  good 
ore  that  time,  as  part  of  a  defense  under  the  statute  of  limitations, 
lis  possession  has  been  continuous. 

hen  a  new  lessor  of  the  plaintiff  is  introduced,  by  way  of  amend- 
at  to  an  action  of  ejectment,  the  case,  as  to  that  demise,  is  to  be 
sd  as  though  the  action  had  not  been  commenced  until  the  date  of 
\  amendment. 

jectment.  Statute  of  Limitations.  Prescription.  De- 
1  by  Judge  Worrill.  Chattahoochee  Superior  Court, 
ember  Term,  1868. 

1  1860,  ejectment  was  brought  hj  John  Doe,  upon  the 
ise  of  Roily  Hopper  a^inst  Richard  Roe,  casual  ejector, 
John  Pollard,  tenant  in  possession.  On  the  24th  of 
lember,  1867,  the  declaration  was  amended  by  laying  a 
demise  in  the  name  of  Edmond  B.  Tait,  as  executor  of 
bsfc  will  and  testament  of  Roily  Hopper,  deceased.  The 
QOe  was  the  statute  of  limitations.  The  plaintiff's  at- 
9f  read,  in  evidence,  the  plat  and  grant  of  the  prem- 
bi  dispute,  irom  the  State  of  Georgia  to  Roily  Hopper, 
i  84th  of  December,  1836,  and  the  letters  testamen- 
of  Mid  TaUa^uch  executor,  dated  in  1857.    He  then 
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examinfd^  as  a  witness,  the  tenant,  who  stated  that  he  \k\ 
been  in  possession  of  said  premises  ever  since  the  6th  < 
November,  1856 ;  that  he  bought  the  lot  from  one  Sqrmour  fi 
Bonner,  paying  him  therefor  $150  00,  in  good  current  baoit 
bills ;  that  he  made  the  purchase  in  good  faith,  believiog 
Bonner  had  a  good  title,  immediately  took  possession,  ul 
had  held  peaceable  and  quiet  possession,  in  good  fiiitb,  ever 
since ; ,  had  cleared  part  of  the  land,  built  a  bouse,  et» 
(There  was  some  testimony  as  to  mesne  profits,  etc,  bat  the 
•  same  is  unnecessary  here). 

The  plaintiff  closed.  The  defendant's  attorney  read,  ia 
evidence,  a  deed  from  said  Bonner  to  said  Pollard,  dated  di^ 
5th  of  November,  1856,  and  closed. 

The  Court  charged  the  jury  that  the  statutory  bar  had  not 
attached,  for  as  much  as  the  Convention  of  1865,  on  the  3U 
of  October,  1865,  passed  an  Ordinance  enacting  that  tin 
statute  of  limitations,  in  all  civil  and  criminal  cases,  iM 
and  bad  been,  suspended,  from  the  nineteenth  day  of  Jam* 
ary,  1861,  and  that,  although  the  Legislature  did  not  stoj^ 
the  running  of  the  statute  of  limitations  until  the  14tk  of 
December,  1861,  still  it  was  competent  for  the  Conventiooto 
declare  said  statute  suspended  from  said  19th  of  JanoUJi 
1861. 

The  jury  found  for  the  plaintiff.  Defendant's  attomeft 
say  said  charge  was  erroneous. 

Williams  &  Thornton,  M.  H.  Blanford,  (represented 
by  Judge  Rich.  H.  Clark,)  for  plaintiff  in  error,  saM: 
There  can  be  no  recovery  by  a  dead  man.  24  Go.  12.,  494 j 
29  Oa.  R.y  45.  A  new  demise  is  a  new  action.  30  (To.  £j 
873.  The  war  ended  when  hostilities  ended.  Armdrofng^ 
Jones  J  34  Oa.  R.,  312.  The  suspension  was  not  till  14fl 
December,  1851.  The  recital  to  the  contrary,  by  the  OtSr 
nance  of  1865,  does  not  bind  the  courts.  As  to  retroactifv 
statutes,  they  cited :  Ist.  Kent's  Com.  455-6,  and  note 
Constitution  of  1868,  art.  2,  sec.  5.  Dougherty  vs.  JSeAwH 
7  Ga.  R,y  90-92;  Searcy  vs.  Stubbs,  12  Go.  R,  439,  an* 
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cited,  particularly  4  Wheat.  R.,  200  and  207 ;  12 
Wbat  R,  378. 

PEiBODT  &  Bbannon  for  defendant  in  error. 
McCay,  J. 

This  was  action  originally  brought  in  1860,  in  the  name 

tf  John  Doe,  ex  (2em.,  Roily  Hopper  vs.  Richard  Roe  and 

John  Pollard,  tenant-in-possession.     On  the  trial,  plaintiff 

iairodaoed  letters  testamentary  to  one  Edmund  B.  Tait,  on 

Ae  estate  of  Solly  Hopper,  dated  in  1857.     As  this  showed 

Sollj  Hopper  to  have  been  dead  at  the  commencement  of  the 

.  Alt,  the  plaintiff,  on  the  trial,  24th  September,  1867,  added 

•sew  demise,  in  the  name  of  Tait,  executor. 

Defendant  proved  possession  ever  since  the  5ih  of  Novem- 

,  kr,  1857,  under  a  written  deed  from  one  Bonner,  and  relied 

\  ipoo  his  statutory  title.    The  grant  was  to  Roily  Hopper. 

;  JDie  CSourt  charged  the  jury  that  the  several  Acts,  (1860- 

'  1966),  suspending  the  statute  of  limitations,  prevented  the 

Mtoching  of  the  statutory  bar,  and  there  was  a  verdict  for 

it  ]daintiff.     There  was  no  question  made  in  the  case,  as  to 

whether  Roily  Hopper  was  or  was  not  dead  at  the  time  of 

tendant's  taking  possession.     By  the  facts  in  this  record,  it 

Spears  that  the  defendant  went  into  the  possession   of  the 

fBemises  in  dispute,  on  the  5th  of  November,  1856,  and  has 

tootinued  in  possession  ever  since.    It  further  appears  that  he 

dtimed  the  land  in  his  own  right,  and  under  ''  written  evi* 

dc&oe  of  title.''     Clearly,  his  title  is  good,  unless,  by  reason 

tfthe  various  Acts,  suspending  the  statute  of  limitations, 

k  is  prevented  from  taking  advantage  of  his  adverse  posses- 

•oo,  under  written  evidence  of  title,  for  seven  years.     W© 

we  decided,  at  this  term,  that  the  statutes  of  limitations 

W^  suspended  during  the  war,  and  up  to  the  restoration  of 

«ml  government,  by  various  Acts  on  the  subject.     We  do 

^  think,  however,  that  this  suspension  can  operate  in  this 

^  to  defeat  the  defendant. 

2.    fiy  the  Code  of  Georgia,  which  went  into  operation  on 


442         SUPREME  COURT  OF  GEORGIA.. 

Roe,  COS.  ejec.,  etc.,  vs.  Doe,  ex  dem,,  etc 

the  1st  of  January,  1863;  the  whole  theory  of  the  JsiF,Bp6 
the  eflFect  of  a  statutory  possession,  is  altered.  There i^i 
the  Code,  no  statute  of  limitations,  fixing  a  periorfiwtta 
which  actions  shall  be  brought  for  the  recovery  of  ttil  * 
personal  property. 

The  object  of  such  statutes,  to-wit :  the  protection  of* 
bona  fide  possession,  under  claim  of  right,  is  attained  by  p* 
viding  that  adverse  possession  of  lands,  under  written  en 
dence  of  title  for  seven  years,  and  adverse  possession  of  pff 
sonal  property  for  four  years,  shall  give  a  title  by  jwewf^f 
tion.    Sees.  2641,  2643. 

Section  2644  provides  that  ^'No  prescription  works  aguB 
the  rights  of  a  minor  during  infancy,  of  a  married  won 
during  coverture,  etc.,  and  section  2645,  has  a  general  pi 
vision,  that  a  prescription  commenced,  shall  cease  agtii 
persons  under  disability,  pending  the  disability.  By  (A 
sections  of  the  Code,  under  this  same  title  of  prescriptic 
there  is  a  careful  accommodation  of  this  new  doctrine  tot 
various  exigencies  of  society,  so  as  to  prevent  injustice, 
is,  however,  perfectly  apparent  that  it  was  the  intent  of  t 
compilers  of  the  Code  to  drop  altogether  the  statute  of  lit 
itations  of  suits  for  the  recovery  of  real  or  personal  properi 

It  follows,  therefore,  that  since  the  1st  of  January,  lU 
there  has  existed,  in  Georgia,  no  statute  of  limitations  as 
suits  for  realty.  The  Acts  suspending  "  The  Statute  of  Lii 
itations  "  do  not  apply  to  actions  of  ejectment  after  the  1 
.of  January,  1863,  since,  after  that  date,  we  had  no  so 
statutes  applying  to  such  actions. 

3.  So  far,  therefore,  as  the  rights  of  this  defendant  depfl 
upon  a  possession  since  the  1st  of  January,  1863,  the « 
pensions  of  the  statute  of  limitations  do  not  affect  hie 
they  create  no  disability  to  sue,  and,  as  we  understand  t 
Code  upon  this  subject,  the  whole  period,  from  the  W 
January,  1863,  till  the  bringing  of  this  suit,  is  to  be  connft 
in  favor  of  the  defendant. 

4.  We  are  of  opinion,  also,  that  the  defendant  may  ti 
to  his  possession,  since  the  1st  of  January,  1863,  any  pi 
vious  possession,  which  would  have  been  a  good  defense  unc 
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statute  of  limitations.  It  certainly  was  not  the  intent  of 
the  Legislature^  by  this  charge,  in  the  theory  of  the  law,  to 
deprive  a  party  in  possession  of  any  right  he  had  already 
lojuired.  The  possession,  in  this  case,  had  begun  in  Novem- 
ber, 1857,  and  at  the  suspension  of  the  statutes,  on  the  14th 
of  December,  1861,  he  had  an  adverse  possession  of  over  four 
jears. 

From  the  14th  of  December,  1861,  to  the  1st  of  January, 
1863,  the  statutes  were  suspended.  But  after  the  1st  of  Jan- 
ttiy,  1863,  there  was,  as  to  realty,  no  statute  of  limitations. 
The  law  of  prescription  then  went  into  operation,  and  has 
eoDtioued  since.  Looking  to  the  object  of  such  laws,  we 
ODDot  suppose  that  the  Legislature  could  have  intended  that 
fOBsessions  which  had  been  running  ^nd  ripening  into  title 
Wore  the  1st  of  January,  1863,  should  be  lost,  and  we, 
ttereibre,  conclude  that  persons  in  possession  adversely  under 
written  evidence  of  title,  on  the  1st  of  January,  1863,  started 
wder  the  new  law,  with  whatever  of  right  they  had  already 
ieqoired  under  the  statute  of  limitations.  And  they  may 
tttkto  their  possession,  since  the  1st  of  January,  1863,  any 
possession  previously  to  that  time,  which  might  have  been 
txmnted  under  the  plea  of  the  statute. 

5.  Under  our  liberal  laws  upon  the  subject  of  amend- 
neots,  we  see  no  objection  to  the  introduction,  at  any  time 
liefore  trial,  of  a  new  lessor  of  the  plaintiff  in  an  action  of 
^eetment  But,  as  to  him,  it  makes  essentially  a  new  suit. 
It  may  be  that  he  has  no  connection,  at  all,  with  the  previous 
parties;  at  any  rate,  this  Court,  in  the  case  of  Roe  et  cU,  vs. 
J^dalj  SO  Ga.  i2.,  873,  has  decided  that  the  titles  of  the 
^eral  lessors  are  different  causes  of  action,  and,  for  purposes 
rfdefense,  the  action,  as  to  each  one  of  them,  is  to  be  consid- 
ered as  commenced  when  that  one  is  introduced  into  the 
dfldaration.  This  amendment  was  made  September,  1867, 
ttd,  therefore,  up  to  that  time,  the  defendant,  as  to  that 
ksBor,  was  in  adverse  possession. 

We  think,  for  these  reasons,  the  Court  below  was  in  error, 
ttid  that  a  new  trial  ought  to  be  had. 
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Joseph  J.  Fearce  et  cU.,  plainiifis  in  error^  vs,  E.  M.BbugI 

&  Co.  defendants  in  error. 

1.  When  A,  a  warebouseman,  files  a  bill  against  B  and  C,  partnen,ilil 
warehonsemen,  alleging  that  they,  as  factors  for  D,  had,  in  conji* 
lion  with  D,  illegally  got  possession  of  certain  cotton  which  hi 
been  stored  with  A  by  various  persons,  and  had  removed  it  outof  tUl 
State,  to  be  sold  on  D's  account,  and  prayed  that  B  and  G  be  enjoped 
from  paying  the  proceeds  to  A,  and  that  they  be  decreed  to  accoantlo 
A  for  the  value  of  the  cotton : 

Held,  That  this  is  a  bill  for  account,  and,  that  the  true  owners  of  At 
cotton  (A's  principals)  ought  to  be  parties  to  the  bill. 

2.  In  equity,  all  parties  at  interest  must  be  made  parties  to  a  bill,if  tlicj 
be  within  the  jurisdiction,  and  when  a  bill  is  filed  against  two  partnen, 
who  are  both  served,  and  answer,  ^the  bill  praying  an  accouut  forput' 
nership  acts,)  and  one  of  the  partners  dies: 

Heldj  That  his  personal  representatives  roust  be  made  parties  to  the  till 
unless  it  affirmatively  appears  that  he  died  non-resident,  and  tbatAl 
estate  has  no  interests  in  this  State. 

8.  When  a  bill  was  filed  against  a  partnership,  and  after  both  havetf^ 
wered,  one  of  the  firm  dies,  it  is  not  error  to  permit,  before  pirtiM 
are  made,  an  amendment,  correcting  a  misnomer  as  to  the  Chnx^ 
name  of  the  deceased  partner. 

4.  When  a  suggestion  is,  in  fact,  made  of  the  death  of  a  partj,  w 
entered  on  the  Judge's  docket,  it  is  not  error,  even  after  jadgment, H 
allow  the  entry  to  be  made  on  the  minutes,  nunc  pro  tune. 

6.  It  is  the  duty  of  the  Clerk  to  transcribe  on  the  minutes,  each  daj,  w 
the  entries  on  the  Judge's  docket  showing  action  in  a  cause,  wbe&tiiit 
action  does  not  otherwise  appear  on  the  minutes. 

Equity.  New  trial  granted.  By  Judge  Gibson.  Kc^ 
mond  Superior  Court.     January  Term,  1868. 

The  bill  of  Joseph  J.  Pearce  against  E.  M.  Bruce  &  Co- 
and  James  Pearce^  contained  the  following,  in  substance: 
In  February,  1865,  complainant  was  a  warehouse  and  cofl^ 
mission  merchant  in  Augusta,  (xa.,  and  had  stored  in  hi 
warehouse  a  large  quantity  of  cotton,  belonging  to  divc^ 
persons,  to  whom  he  had  given  his  warehouse  receipts  ft 
the  same.  On  the  tenth  day  of  that  month,  the  militaf; 
authorities,  under  the  pretense  of  public  necessity,  withoc 
complainant's  consent,  took  all  of  the  cotton  from  the  wiri 
house,  and  about  six  hundred  bales  of  it  were  left  on  tb 
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btok  of  the  river.  Daring  said  month  there  was  a  freshet 
in  the  river ;  five  hundred  and  tliirtj  bales  of  said  cotton  were 
racaed  and  removed  from  the  river  bank  to  the  warehouse 
of  Flemming  &  Wheless,  in  said  city.  The  military  au- 
^Kxrity  assisted  in  this  removal.  Aflerwards,  James  Pearce 
(«iid  otherH  unknown)  fraudulently,  etc,  procured  the  fol- 
lowing order  from  C.  H.  Grosvenor,  Brevet  Brig.  General 
ind  Provost  Marshal  General,  of  the  United  States,  in  said 
dty: 


HEADQUARTERS  DEPARTMENT  OF  GEORGIA, 
Office  of  tub  Provost  Marshal  General, 
Augusta,  Ga.,  August  25,  1865. 


} 


Meurs.  Flemming  ft  Wbeless,  warehousemen :    You  will  fortbwith 
ddirer  to  James  Pearce  one  hundred  and  thirty  (130)  bales  of  cotton^ 
sore  or  less,  stored  in  your  warehouse  by  Wm.  A.  Matthews,  said 
Pterce  paying  your  warehouse  charges  for  storage. 
By  command  of  Major  General  Steadman. 

C.  H.   GROSVENOR, 
Brevet  Brig.  Gen.  and  P.  M.  G. 
(In  pencil  across  the  face)  '^Shipping  mark  W.  E.'* 

This  Wm.  A.  Matthews  was  a  negro,  and,  when  said  eotton 
VB8  taken  to  the  warehouse  of  Flemming  &  Wheless,  was  a 
riave,in  their  employment,  and  had  no  right,  title  or  interest, 
in  the  cotton.  Afterwards,  on  the  28th  of  August,  1865, 
ttid  James  Pearce  procured  another  order  from  Grosvenor, 
the  caption  and  signature  of  which  is  as  above,  the  body  of 
which  was  in  these  words : 

"You  will  deliver  the  cotton  to  Mr.  Pearce  as  directed,  it  appearing 
^  it  is  not  '  Confederate  or  abandoned.'  The  military  will  sustain 
PC 

m 

Anned  vrith  these  orders,  James  Pearce  and  his  confederates 
imaged  with  Elisha  M.  Bruce  and  Thos.  L.  Morgan,  fao- 
'^ta^  commission  merchants,  and  cotton  agents  of  said  city, 
^Mor  the  firm  name  and  style  of  E.  M.  Bruce  &  Co.,  for 
t*"**  deliyery  and  shipment  of  said  cotton.  E.  M.  Bruce  & 
-P^  under  and  by  force  of  said  orders,  received  from  Flem- 
^^^  A  Wheless  one  hundred  and  fifteen  bales  of  said  cotton, 
'Ptmrks  of  which  had  become  illegible  or  obliterated  by 
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long  storage  and  exposure  to  the  weather,)  worth  ^25,000  00, 
shipped  the  same  out  of  this  State,  and  sold  it  on  aooount  of 
James  Pearce  and  his  confederates.  Said  Bruce  and  said 
Morgan  knew,  when  they  got  the  cotton  and  shipped  it,  that 
it  was  not  "  Confederate  or  abandoned "  cotton ;  that  said 
James  Pearce  had  no  legal  or  equitable  title  thereto,  thai 
said  Matthews  was  a  negro,  and  iiis  pretended  claim  invalid, 
and  that  said  orders  were  illegal^  unjust,  and  oppressive 
Subsequently,  E.  M.  Bruce  &  Co.  advanced  $8,000  00,  or 
other  sum,  on  said  cotton,  to  said  James  Pearce  andGroB- 
venor  and  their  confederates. 

The  complainant  having  such  special  property  in  said  cot- 
ton, and  fearing  that  he  might  be  held  accountable  thereftr 
to  those  holding  his  receipts,  and  having  no  other  adequate 
redress,  prayed  that  E.  M.  Bruce  &  Co.  should  be  enjoined 
from  making  any  further  advances  on  said  cotton,  or  selling 
the  same,  or  paying  over  the  proceeds  thereof  to  said  Jama 
Pearce,. or  his  associates,  and  that  they  and  James  Pearce, and 
their  confederates,  should  account  for  damages,  and  for 
the  value  of  said  cotton,  to  the  complainant,  etc. 

The  injunction  was  granted  by  Judge  Hook.  Bruce 4 
Morgan  were  served ;  as  to  James  Pearce,  there  was  a  return 
of  no7i  est.  Bruce  &  Morgan  filed  their  joint  answer,  in 
substance  stating  that  they  knew  nothing  about  the  fads 
stated,  except  that  James  Pearce,  about  the  first  of  Septem- 
ber, 18G5,  employed  them  to  shij)  one  hundred  and  twelve 
bales  of  cotton,  as  his  property,  on  account  of  James  Pearce 
&  Co.,  to  Watts,  Crane  &  Co.,  of  New  York ;  that  he  deliv- 
ered to  their  shipping  clerk  orders  on  Flemming  &  Wheless 
for  the  cotton,  and  procured  the  permission  of  the  military 
for  its  shipment;  (military  permission  for  such  purpose  being 
then  absolutely  necessary);  that  they  advanced  to  James 
Pearce  about  $10,000  00,  but  never  advanced  anything  to 
any  one  else ;  that  they  had  made  advances  of  $2,600  00 
for  expenses  of  shipping  said  cotton,  and  that  the  only  inte^ 
est  they  had,  or  ever  had  had,  in  the  cotton,  was  their  claim 
on  the  same  for  such  advances  and  expenses.  They  said 
they  believed  that  tlie  cotton  had  been  shipped  from  New 
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"ork  to  Liverpool,  and  perhaps  it  was  sold.  Thcj  deoied 
11  fraud  and  combination,  or  knowledge  of  any  thing  of  the 
ind.  When  this  answer  was  filed,  did  not  appear,  but  it 
18  sworn  to  in  April,  1866.  In  January,  1868,  Morgan 
kd  an  amendment  to  his  answer,  averring  that,  if  tho 
U^ed  tart  was  true,  it  was  the  act  of  Bruce  only,  without 
irector  indirect  co-operation  by  him  ;  that  since  said  answer 
ras  filed,  Bruce  had  died,  and  ''  his  death  had  been  suggest- 
d  to  this  Court ;"  that  no  representative  of  Bruce  had  been 
lade  a  party,  and  that  the  complainant  could  not  proceed 
rithout  such  representative  was  made  a  party.  The  Court 
ledded  that  the  cause  could  proceed  against  the  survivors. 
ii  the  same  time,  he  further  amende<l,  by  answering  that 
sl  M.  Bruce  &  Co.  was  composed  of  himself  and  Eli  M. 
3raoe,  and  Elisha  M.  Bruce  was  the  party  sued  and  served ; 
Jttthedidnot  know  this  when  the  answer  was  filed,  and 
low  plead  that  his  partner,  Eli  M.  Bruce,  was  never  served. 

When  complainants'  solicitors  were  notified  of  this, 
tkey  moved  to  amend  the  record  by  substituting  EH  for 
Bisha,  in  the  name  of  Bruce,  wherever  it  occurred.  The 
CSwrt  allowed  this  amendment  over  the  objection  of  the 
defendants'  solicitors.  The  case  was  tried,  and  resulted  in  a 
verdict  for  the  complainant  for  $19,444  34,  with  interest 
fiom  28th  August,  1865.  What  the  charge  of  the  Court 
^"ttdoes  not  appear,  except  as  stated  in  the  motion  for  a  new 
*A1.  The  defendants  moved  for  a  new  trial,  on  the  grounds 
^  the  Court  erred, 

hi.  In  holding  that  the  cause  could  proceed  without 
«foce'8  representative  being  a  party. 

2d,  In  holding  that  the  owners  of  the  cotton  were  not 
'•oeasary  parties  to  the  bill. 

3d.' In  charging  the  jury,  "If  a  party  assert  the  right  of 
•*4cr  over  property,  after  notice  from  the  owner,  it  will  be 
•'Anoe  of  conversion." 

^6th,  6th.  Because  the  verdict  was  against  the  law  and 
;v**Ance,  for  reasons  therein  stated. 

.  "fti  Because  the  verdict  was  contrary  to  the  evidence. 
:***e,if  any  such  tort  or  wrong,  as  that  charged  by  the  bill, 
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was  committed  by  Bruce^  it  was  before  Morgan  was  hispirt- 
ner,  and,  therefore,  no  rocoverj  could  be  had  against  Morgan. 

8tli.  For  the  same  reason,  there  could  be  no  recowf 
against  Morgan,  as  surviving  partner. 

9th  and  10th.  Even  if  he  were  a  partner,  the  evidence  dii 
not  connect  him  with  the  tort,  and,  therefore,  the  verdict  m 
wrong. 

11th.  Because  of  certain  newly  discovered  evidence  set  ori 
in  the  record. 

This  motion  was  amended  by  adding  other  gronndsfbri 
new  trial,  as  follows: 

1st.  It  was  necessary  that  James  Pearce  should  be  servd^ 
in  order  to  do  complete  justice. 

2d.  Because  no  allowance  was  made  by  the  jury  for  aU 
advances  and  expenses. 

3d.  Because  complainant,  having  renounced  all  claim  ca 
the  cotton,  he  could  not  recover. 

4th.  Because  no  damage  to  complainant  was  shown  bydw 
evidence. 

5th.  Because  Bruce's  death  was  not  suggested  upontke 
record,  and  no  proceeding,  in  said  case,  could  be  had  until 
such  suggestion  was  made. 

It  appeared  that  Bruce's  death  had  been  suggested  on  the 
Judge's  docket,  but  not  on  the  minutes.  Complainant!^ 
solicitors  asked  to  put  it  upon  the  minutes,  nunc  pro  tMi^ 
which  the  Court  then  allowed,  over  the  objection  of  defend- 
ants' solicitors. 

The  Court  granted  a  new  trial  upon  the  7th,  8th,  9th,  and 
10th  grounds,  overruling  the  other  grounds. 

Complainants'  solicitors  brought  the  cause  up  for  review, 
assigning  for  error  1st,  2d,  3d,  4th,  and  5th,  that  the  Cooit 
erred  in  granting  the  new  trial,  for  any  of  the  reasons  stated 
in  said  7th,  8th,  9th,  and  10th  grounds  of  the  motion. 

6th.  In  not  putting  the  grant  of  the  new  trial  upon  condi- 
tion, that  complainants  abate  or  write  off,  from  said  verdie^ 
the  part  not  sustained  by  sufficient  evidence. 

7th.  In  granting  a  new  trial,  as  to  the  whole  case»  and  not 
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Sning  it  to  the  question  of  said  advances^  diminishiDg  the 
werv. 

th.  In  holding  that  these  advances,  or  any  part  of  them, 
ht  to  be  allowed  to  said  survivor. 

th.  In  holding  that  it  was  not  sufficiently  shewn  that 
rgan  &  Bruce  were  partners  prior  to  1st  of  September, 
5,  and  that,  therefore,  Morgan  was  not  liable. 
Lnd  in  the  same  bill  of  exceptions,  the  defendant's  solicit- 
brought  up,  for  review,  the  decision  as  to  said  1st,  2d, 
4th,  dth,  6th,  and  11th  grounds,  for  new  trial,  and  Ist, 
4th,  and  5th  grounds  in  the  amended  motion  for  new 
d,  and  upon  the  ground  that  the  Court  erred  in  allowing 
uoe's  death  suggested  on  the  minutes  of  the  Court  at  the 
le  it  was  done. 

Walton,  Suewmake,  for  plaintiffs  in  error. 
JoHKBON  &  Montgomery  for  defendants  in  error. 

McCay,  J. 

If  this  were  an  action  at  law,  by  the  plaintiff,  founded 
lOD  his  special  property  in  the  cotton,  the  subject  of  dis- 
^  the  authorities  arc  abundant  that  he  might  sue  alone, 
hdlee  of  goods,  on  store,  may  sue  a  stranger  who  inter- 
w  with  them,  for  the  wrong  to  his  possession. 

I.  But  this  is  a  bill  in  equity,  charging  that  the  defendants 
i  got  possession  of  the  cotton,  sent  it  out  of  the  State 
f«le,  and  were  about  to  pay  the  proceeds,  when  finally 

II,  to  James  Pearce,  and  it  prayed  an  injunction  against 
ii&posal  of  the  proceeds,  and  that  the  defendants  shovid 
IH/M  with  the  plaintiffs  for  the  proceeds. 

l^This  is  altogether  a  different  thing  from  a  proceeding  at 
i^  biBed  upon  the  special  property  of  the  plaintiff.  It  is  a 
pkr  proceeding  in  equity  for  an  account  and  settlement 
PBtai  the  parties  in  relation  to  the  subject  matter  of  the  dis- 
W  Aad  it  is  well  settled,  that,  in  equity,  in  such  cases,  all 
Ml  m  interest  must  be  before  the  Court.  Equity  will  not 
"  ■  hjr  balvea.  It  will  grasp  the  whole  case,  and  BfiMi\^ 
TXxvxn-^29. 
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it.  The  true  owners  of  the  cotton  are  directly  interesU 
this  accaunty  and  must  be  made  parties^  or  some  good  n 
shewn  why  this  cannot  be  done.  The  special  interest  o 
complainant^  and  his  liability  to  the  true  owners  on  b: 
ceipts,  gives  him  sufficient  interest  to  be  a  party,  an( 
bill  may  be  amended  so  as  to  include  the  6thers. 

We  may  remark,  that  ecjuity  would  have  no  jurisdi 
of  this  transaction  at  all  on  the  tort  alone.  It  is  only  be 
an  account  is  prayed  that  Chancery  will  interfere,  an 
parties  must,  therefore,  be  such  as  have  a  right  to  pn 
account.  The  toH,  as  such,  has  nothing  to  do  with  it, 
case  proceeds  on  the  ground  that  the  defendants  hav 
the  complainants'  property,  and  must  account  for  it 
bill  was  filed  during  the  life-time  of  Bruce.  He  an* 
partner,  Morgan,  were  both  served,  and  both  ansicered. 
do  not  think  the  simple  death  of  Bruce  authorized  the 
cecding  to  go  on  against  the  survivor.  Were  this  an  a 
at  law,  tliis  would,  without  doubt,  be  the  proper  course, 
survivor,  on  the  death  of  a  partner,  is,  at  law,  the  only 
son  to  sue  or  to  be  sued.  But  in  equity  this  rule  is  mo( 
by  the  settled  principle,  that  all  parties  in  interest  mu 
before  the  Court.  The  death  of  a  partner  dissolves  the 
nership,  and  as  to  all  choses  in  action,  the  legal  title 
right  to  sue  is  in  the  survivor;  but,  with  certain  qual 
tions,  the  personal  representatives  of  tlie  deceased  bei 
tenants-in-common  with  the  survivor  of  all  the  partnei 
property  and  eifects  in  possession.  Story  on  Partner 
sec.  346.  The  estate  of  Bruce  is  directly  interested  ii 
result  of  this  decree.  It  is  a  tenant-in-coramou  with  1 
gan  in  the  effects,  out  of  which  it  must  be  paid,  ami  a 
there  be  some  good  reason  shown,  as  that  there  are  no  ef 
we  do  not  see  how  the  case  can  go  on  without  a  repress 
tive  of  Bruce.  Story's  Equity  Pleading,  sec.  167.  X< 
we  think  section  3396  of  the  Code  is  against  this  view, 
section  does  not  mention  the  case  of  partners,  and  it  proi 
that  the  plaintiff*  may  proceed  against  the  survivor  U 
extent  of  hia  Ivability,  But  here  is  a  proceeding,  not ' 
agaioRt  Morgan,  but,  in  \\&  n^^^^^^arj  ^%^ic^^«<^nst  the  ai 
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of  tie  firm,  in  which,  as  we  have  said,  the  estate  of  Bruce 

h$B  a  common  interest  with  Morgan.     If  it  should  be  shown 

Art  firuce's  representatives  have  no  interest  in  these  effects, 
I  n  bjr  an  allegation  that  there  are  no  firm  assets,  or  that  they 

tte  wholly  insufficient  to  pay  the  debts  of  the  concern,  that 
fiught  furnish  an  excuse  for  not  making  the  representative  a 
Jttrtj.    But  as  the  case  appears  in  this  record,  we  think  the 
(Wt  right  in  granting  a  new  trial  on  this  ground. 

Nor  do  we  see  any  error  in  allowing  the  correction  of  the 
Qustake  in  the  name  of  E.  M.  Bruce.     These  were  parties  to 
fte  cause  in  Court,  and  this  was  a  mere  error  in  description. ' 
irbich,  we  think,  might  be  corrected  on  motion  at  any  time, 

4.  The  permission  to  enter  on  the  minutes  the  order  sug- 
gestiog  the  death  of  Bruce,  was  not  error.  The  death  had 
been  suggested  at  the  proper  time,  and  noted  by  the  Judge 
m  his  docket  The  Clerk  had  failed  to  transfer  this  entry  to 
Sie  minutes.  It  was  a  mere  misprision  of  the  Clerk.  The 
BiiDates  did  not  show  the  true  history  of  the  case  as  the  facts 
Mxmrred,  and  it  was  the  duty  of  the  Court,  at  any  stage  of 
ihe  proceedings,  even  after  judgment,  to  make  the  minutes 
Qonform  to  the  truth.  The  Judge's  docket  is  a  mere  memo- 
fandum  for  his  own  convenience,  and  is  not  the  record. 

6.  It  is  the  duty  of  the  Clerk  to  transcribe,  each  day,  into 
0ie  minutes,  the  continuances,  suggestions,  etc.,  showing  pro- 
gresB  or  action,  by  the  Court,  in  the  cause  where  that  action 
does  not  otherwise  appear  upon  the  minutes.  If,  in  any  case, 
die  Clerk  fails  to  do  this,  surely  the  Court  may,  at  any  time, 
have  this  misprision  corrected. 

Judgment  affirmed. 


YoL.  xxxviu — 29. 
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James  T.  Egberts,  plaintiff  in  error,  vs.  James  Mass- 
field,  defendant  in  error. 

Where  A  is  the  owner  of  two  promissory  notes,  due  at  different  tiiMi» 
and  of  a  mortgage  on  real  estate  secaring  them,  and  transfers  oneoi 
the  notes  to  B,  entering,  at  the  time,  into  a  written  contract  tbatike, 
in  a  specified  time,  would  transfer  to  B  and  his  assigns,  the  mort^agite 
secure  the  note,  and  B  transfers  the  note  and  agreement,  the  notettSl 
being  not  due  to  C,  and  A  afterwards  refuses  to  transfer  to  C  the  mortr 
gage,  except  upon  conditions,  which  C  is  not  bound  to  accept: 

Held,  That  though  A  still  had  the  legal  title  to  the  mortgage,  he  held  it  ibr 
C*8use,  and,  if  by  the  use  of  that  mortgage,  he  collects,  out  of  the  prop- 
erty morgaged,  money  sufficient  to  discharge  G's  note,  C  may  recour 
tl\e  same  from  A. 

Equity.  Transfer  of  mortgage.  Tried  before  Jamis  ML 
Clark.     Mitchell  Superior  Court.    November  Term,  186K 

On  the  1st  of  August,  1853,  three  men,  named  Fairclothf 
made  and  delivered  to  James  Mansfield,  their  two  promi*" 
sory  notes,  for  $1,000  00  each,  payable  to  Mansfield  or 
bearer,  with  interest  from  date,  due  on  the  Ist  of  JaDuaiy) 
1855,  and  the  1st  of  January,  1856,  respectively.  At  the 
same  time,  they  delivered  to  him  their  mortgage  on  certain 
lands,  to  secure  the  payment  of  said  notes.  The  mortgage 
was  duly  recorded.  On  the  Slst  of  August,  1853,  Mansfield 
transferred  said  mortgage  to  William  H.  Watson,  withoat 
recourse  on  Mansfield.  On  the  1st  of  May,  1854,  he  also 
delivered  the  note  due  on  the  1st  of  January,  1856,  and  i 
paper  in  the  following  words,  to  one  Jno.  N.  Pate : 

"  Georgia,  Dougherty,  Couktt. 

*' Whereas,  I  have  this  day  (sold)  to  Jesse  Pate,  a  promissory  note ot 
Wm.  M.  Faircloth,  David  Faircloth  and  Riley  Faircloth,  for  the  sum  rf 
one  thousand  dollars,  dated  the  1st  of  August,  1853,  and  due  onthefiK^ 
of  January,  1856,  payable  to  me,  or  bearer,  which  is  secured  to  me  Iff 
mortgage  on"  (here  follows  a  description  of  the  land)  "  which  »■ 
mortgage  I  do  hereby  agree  to  have  transferred  to  said  Pate,  before  8ai« 
note  falls  due,  for  the  purpose  of  securing  the  payment  of  said  note  to 
said  Pate,  his  heirs  or  assigns. 

''  Witness,  my  hand  and  seal,  this  1st  May,  1854. 

JAMES  MANSFIELD,  [u  8.]." 
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^  the  6th  of  January,  1855,  Watson  re-delivered  said  first 
,  and  re-conveyed  said  mortgage  to  said  Mansfield.  He 
isued  tlie  makers  thereon,  obtained  his  judgment  on  the 
I  of  December,  1855,  had  the  mortgaged  premises  levied 
J  the  fi,  fa,  founded  on  said  common  law  judgment,  and 
iarae  was  sold  in  March,  1856,  to  one  Cheever,  at  sheriff's 
for  $1135  00.  The  fi.  fa.  was  then  paid  off,  (the  bal- 
of  the  fund  being  paid  to  the  defendants  in  fi.  fa.) 

1858,  Roberts  brought  his  action  against  Mansfield, 
•ing  said  facts,  that  he  was  the  assignee  of  Jesse  Pate, 
fde,  for  value,  and  before  said  second  note  and  agree- 

was  due,  and  without  knowledge  of  the  first  note,  or  of 
ling  to  make  him  doubt  the  perfect  security  of  said 
d  note,  that  the  makers  were  insolvent,  and  that  said 
ifield,  by  selling  said  land,  as  aforesaid,  and  especially  by 
g  notice  at  the  sale,  that  the  purchaser  would  get  an 
cumbered  title,  had  caused  him  to  lose  said  demand,  and 
ing  judgment  against  Mansfield  for  the  amount  of  said 
d  note.  Thereupon,  Mansfield  filed  his  bill,  averring 
he  transferred  to  John  N.  Pate,  (who,  by  mistake,  was 
i  Jesse  Pate  in  the  contract,)  as  agent  for  one  Treadwell, 
QOte,  and  delivered  to  him  said  promise  to  transfer  said 
^ge,.in  consideration  that  Pate,  as  such  agent,  would 
t  a  note  which  Treadwell  had  against  Mansfield  with 
00,  and  had  given  him  a  note  on  Treadwell  for  $330  00, 
ist  October,  1854,  which  was  to  be  discharged  by  three 
'  wagons ;  that,  at  the  date  of  the  trade  with  Pate,  he 
med  him  of  the  first  note  being  transferred  to  Wat- 
md  that  he  had  transferred  the  mortgage  to  Watson  to 
e  said  note,  and  that  for  that  reason  he  could  not  then 
fer  it  to  him ;  that  it  was  expressly  understood  that  the 
itf  of  the  first  note  was  a  right  prior  to  the  security  of 
leoond,  and  was  not  to  be  injuriously  affected  by  the 
ftr  to  Pate,  but  that  he  was  to  buy  back  the  mortgage 
Watson,  and  hold  it  first  for  the  security  of  the  first 
and  Aen  transfer  it  for  the  security  of  the  other. 
ftitated  that  Treadwell  did  not' give  him  said  credit  of 
^:0i,  but  sold  his  note  before  it  was  due,  and  he  had 
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been  compelled  to  pay  it ;  that^  honestly  intending  to  cany 
out  his  contract,  on  the  17tfa  of  December,  1855,  haviDg,!! 
great  expense,  gotten  back  the  mortgage,  he  offered  to  traw- 
fer  the  mortgage  to  Treadwell,  and  tendered  such  a  tcaos&f 
to  R.  F.  Lyon,  attorney-at-law  for  said  Roberts;  thatfe 
could  not  at  law  set  up  this  defense  against  Roberts,  nor  tbei 
prove  anything  inconsistent  with  the  writing  aforesaid,  am 
yet  he  ought  to  be  paid  said  $125  00  and  said  $330  00  Dotei 
with  the  interest  on  each,'and  he  prayed  injunction  agaiu 
Roberts's  said  action  till  said  writing  was  reformed, seas t 
carry  out  the  real  agreement,  etc.,  and  that  Treadwell  aD 
Roberts  should  answer  touching  said  premises.  The  iojuix 
tiou  was  granted,  and  the  bill  was  served  on  Roberts  ao 
Treadwell.  Treadwell  answered,  admitting  that  Pate  too 
the  note  and  transfer,  as  his  agent,  and  gave  a  note  on  hii 
for  $330  00,  as  the  difference  between  the  wagons,  etc.,  aJ( 
and  the  Faircloth  nqte,  but  he  never  heard  from  Pate  anj 
thing  else  as  to  said  trade,  nor  knew  anything  else  aboat  ii 
except  as  to  said  $330  00  note,  and  what  appeared  in  th 
said  written  transfer ;  that  he  did  sell  Mansfield's  note  with 
out  having  put  any  credit  on  it,  but  knew  not  that  any  wi 
to  have  been  put  on  it  till  Pate  told  him  so,  long  after  h 
had  sold  it,  and  it  had  been  sued  on ;  he  said  that  Pate  vi 
insolvent  and  gone ;  he  himself  was  insolvent  now,  but  wool 
have  paid  said  $330  00  note,  had  it  been  presented  when  h 
was  good ;  that  he  has  no  interest  directly  or  indirectly,  i 
the  Roberts  action ;  that  in  a  few  days  after  Pate  had  deli^ 
ered  them  to  him,  he  sold  to  Roberts  said  note  and  transit 
for  full  value,  in  a  due  course  of  trade,  and  without  knowl 
edge  or  suspicion  by  either  that  there  was  any  defense  to  th 
paper. 

Roberts  answered,  saying  he  knew  naught  of  the  matter 
aforesaid,  except  that  before  said  note  was  due,  and  with  tb 
full  belief  that  it  was  good,  he  gave  Treadwell  a  negp 
woman,  worth  $650  00,  and  the  balance  in  cash,  for  salt 
note  and  agreement.  The  parties  went  to  trial  on  this  ooiB' 
mon  law  action  and  the  bill  in  equity  together.  Plaiotil 
read^  in  evidence^  the  note  and  writing  which  were  taken  if 
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t^ate^the  original  mortgage  and  said  transfer  of  31st  August, 
1853,  and  retransfer  of  6th  January,  1855,  and  said  first 
Bote  attached  to  the  mortgage.  There  was  on  the  mortgage, 
iko,  a  transfer,  as  follows : 

*'For  value  received,  I  do  hereby  transfer  and  assign  the  within  mort- 
^  deed  unto  H.  Treadwell,  for  the  purpose  of  securing  the  last 
ffomissory  note  therein  specified.  I  retain  my  right  to  hold  said  mort- 
age to  secure  the  payment  of  the  first  note  therein  described,  which 
lid  transfer  is  made  withoat  any  recourse  or  liability  on  myself,  my 
mn  and  assigns,  this  17th  December,  1855. 

JAMES  MANSFIELD,     [l.  s.] 

This  last  transfer  plaintiff's  attorneys  did  not  read  in  evi- 
lence.  Plaintiff  also  read,  in  evidence,  said  common  law 
etion,  and  thefi.fa.  showing  said  sale  and  disposition  of 
he  proceeds  of  said  land.  Plaintiff's  attorneys  also  read,  in 
tfideoce,  an  agreed  state  of  facts,  by  which  it  was  admitted 
hat  this  was  the  mortgaged  land ;  that  at  and  before  said 
de,  IL  F.  Lyon  stated  that,  as  attorney  of  James  T.  Roberts, 
le  held  the  agreement  of  Mansfield  to  transfer  said  mortgage 
0  Becare  said  $1,000  00  note,  before  the  first  of  January 
ttt,  before  the  sale,  and  that  Mansfield,  on  demand,  had 
pefbsed  to  make  the  transfer;  that  David  A.  Vason  then 
toted,  that  Mansfield  had  agreed  to  transfer  the  mortgage, 
■  he  understood  and  made  the  contract,  but  that  Lyon  had 
nfiised  to  take  it,  because  it  was  not  in  compliance  with  the 
iritten  agreement  to  tranfer;  that  this^.  fa.  was  founded 
ifon  the  first  note  specified  in  the  mortgage,  and  that  he  was 
Miafied  that  the  purchaser,  at  said  sale,  would  get  a  perfect 
lUe  and  get  the  land  free  from  said  mortgage.  In  doing 
Us,  Vason  was  representing  said  Watson  and  said  Mans- 
Ud,  (Watson  having  about  $700  00  in  said  fi.  fa.,  and  the 
bbooe  of  it  belonging  to  Mansfield,)  and  was  then,  also^ 
Mamey  for  Mansfield  in  this  litigation ;  Vason  bid  for  the 
hy,ftnd  ran  it  ap  to  the  amount  of  the  fi.fa,;  it  brought 
hm^and  the  balance  was  paid  to  the  defendants  in  fi.fa.^ 
Illr  an  order  of  Court.  Lyon  did  not  state  that  he  was 
^Mnriaed  to  waive  his  lien,  but  the  contrary ;  nor  did  he  do 
1%^  oolj  stated  that  he  was  employed  to  sue  Mansfield  for 


456  SUPREME  COURT  OF  GEORGIA. 

Bollerts  vs.  Mansfield. 

the  money,  for  refusing  to  transfer  the  mortgage,  as  b 
had  agreed.  Vason  may  have  created  the  impression  tJa 
the  title  would  be  good  to  the  purchaser  under  the  sal' 
but  to  those  to  whom  lie  gave  his  reasons,  he  stated  tk 
Lyon's  refusal  of  the  proffered  transfer  w^as  a  waiver  of  1 
client's  right  to  control  the  mortgage  against  the  land  afi 
this  sale,  (he  meant  said  transfer  of  17th  December,  185t 
that  Lyon  was  the  attorney  of  Tread  well,  and  said  offers 
made  after,  Lyon,  as  attopney  for  Roberts,  had  demanded  1 
transfer  to  him,  according  to  the  written  contract;  9 
further,  that  the  Faircloths  were  insolvent,  and  the  oi 
security  for  the  note  was  the  land. 

R.  F.  Lyon  testified  that  he  received  said  note  and  agr 
ment  of  Mansfield  from  Roberts,  for  collection,  and  called 
Mansfield  for  the  transfer  of  the  mortgage.    Mansfield  refoi 
to  make  such  a  transfer  as  the  writing  called  for,  but,  a 
afterwards,  tendered  the  one  dated  17th  December,  18 
which  Lyon  would  not  take,  because  it  was  not  in  conform 
to  the  writing.    Said  John  N.  Pate,  by  interrogatories,  sho^ 
that  the  trade  and  understanding  between  him  and  Mansfi* 
was  in  substance  as  set  out  in   Mansfield's  bill,  and  furtl 
that  he  told  Tread  well,  as  to   the  $125  00  credit,  but 
note  on  which  it  was  to  have  been  placed,  having  been  t 
ded   off,  and  Treadwell  having  directed  him   to  get  up 
note,  and  make  the  credit,  he  failed  to  do  so  during 
two  months  that  he  stayed  with  Treadwell. 

Mansfield  testified  that  he  offered  to  Lyon  said  tram 
of  17th  December,  1855,  on  the  same  day  of  Lyon's  demai 
and  just  after  the  demand,  which  was  made  on  that  day.  1 
defendant  read  in  evidence  said  transfer. 

The  evidence  being  closed,  the  Court  charged  the  ja 
After  stating  the  case,  that  they  might  understand  it  fully, 
proceeded  as  follows :  "  Whatever  may  have  been  the  agn 
ment  or  und^.rstanding  between  Mansfield  and  Pate,  or  Trea 
well,  differing  from  the  written  agreement,  said  agreement 
understanding  does  not  bind  Roberts,  unless  notice  is  broBg 
home  to  him.  The  mortgage  was  transferred  to  Roberts  I 
operation  of  law ;  was  an  incident  to,  and  followed,  the  no 
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in  the  hands  of  the  purchaser.     The  law  having  vested  the 

right  to  the  mortgage  in  Roberts,  he  had  the  legal  right  to 

breelose  the  same,  or  otherwise  assert  his  lien  on  the  mort- 

[age  property.     It  was  his  duty,  on  the  day  of  sale,  to  have 

iven  notice  to  purchasers  of  his  mortgage  lien  ;  if  he  gave 

otioe,  then  the  lien  continued,  and  followed  the  property  in 

le  hands  of  the   purchaser.     If  he  failed  to  give  notice, 

\&i  be  is  in  laches,  he  loses  his  lien,  and  the  purchaser  gets 

dear  title. 

"The  defendant  is  bound  by  his  contract,  according  to  its 

rms,  and  while  the  law  transfers  the  mortgage  lien  to  Rob- 

ts,  yet,  the  defendant  is  bound  to  fulfill  his  contract,  and, 

any  damage  resulted  to  plaintiff  by  his  failure  to  do  so,  he 

liable  for  the  damage.     If  the  failure  or  refusal  caused  the 

laiotiff  to  lose  his  lien,  or  otherwise  his  debt  on  the  Fair- 

otbs,  then  the  measure  of  damages  is  the  note  and  interest. 

•at  if  the  failure  or  refusal  caused  no  special  damage,  and 

le  plaintiff  was  in  as  good  condition  after  as  before  refusal, 

\m  he  can  not  recover,  unless  he  shows  some  special,  actual, 
amage." 

The  verdict  was  for  the  defendant.     The  plaintiff  in  error 

lys  the  wTiole  charge  is  erroneous,  and  especially  that  part 

f  it  as  to  the  transfer  of  the  mortgage  to  Roberts  by  opera- 

of  law. 

R.  F.  Lyon  for  |)laintiff  in  error. 

Vabon  &  Davk  for  defendant  in  error. 


k. 
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McCay,  J. 

The  error  of  the  Court  in  this  case,  consists  in  tl 
lowing  charge  to  the  jury :  "It  was  his  (Mansfie 
to  give  notice  of  his  rights  at  the  day  of  sale, 
not  do  this,  he  is  in  laches,  and  can  not  recover,  i 
then  his  lien  continued  and  followed  the  propei 
effect,  this  was  a  charge  that  the  plaintiff  could  no 
Failure  to  give  notice,  puts  him  in  laclies;  givii 
turns  him  off  the  defendant  on  the  land. 

There  are  two  views  of  this  case,  in  either  of  wh 
jury  find  the  facts,  as  under  the  proof  they  n 
defendant  is  liable  to  the  plaintiff  below. 

The  plaintiff  ought  not  to  be  heard  in  denial  of  i 
declarations  on  the  day  of  the  sale.     He  wns  th 
holder  of  the  mortgage,  and,  at  the  sale,  he  pub 
claimed  that  it  was  still  his,  and  that  the  purcha 
get  a  good  title  against  it.     He  now  proposes,  in 
deny  this ;  and  that  after  he  has  got  the  benefit 
misled,  by  his  solemn  act,  the  purchaser  at  the  i 
cannot  be  allowed  thus  to  trifle  with  the  rights^ 
and,  by   permitting   him  to  set  up  this  defense, 
the  plaintiff,  perhaps  successfully,  against  the  purch 
bought  on  his  faith  in  his  (Faircloth's)  satemeuts. 
leaf  Ev.,  sec.  207,  209. 

But  there  is  another  view  of  it.  Assuming  the  i 
as  Mansfield  claims,  and  there  is  evidence  on  whi 
might  so  find,  Faircloth  held  the  title  to  the  moi 
trustee  for  Mansfield.  Whilst  so  holding  it,  he  a^ 
sale,  under  a  ji./a.  for  a  part  of  the  same  debt,  that 
chaser  at  the  sale  will  get  a  good  title  against  the  i 
In  other  words,  he  uses  the  mortgage  for  his  ow 
and,  by  that  use,  he  secures  a  bidder  to  the  amoa 
debt. 

Now,  it  is  well  settled,  that  when  a  trustee  uses ' 
erty  of  the  trust,  for  his  own  benefit,  that  the  true 
not  compelled  to  follow  the  property,  even  though 
be  able,  by  proving  notice,  to  follow  it  sucoessfully. 
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Iw  option,  in  such  a  case,  to  sue  the  trustee,  or  follow  the 

proper^'. 
It  woald  be  monstrous  to  permit  the  trustee,  iu  such  cases, 

toaaj;  "Yes,  I  have  used  the  trust  property;  I  have  got  the 

i»efit  of  that  use,  but  you  eau  prove  that  the  party  now  in 
jmseasion  had  notice  of  your  claim.  He  truste<1,  it  is  true, 
tomj  statements,  but  he  ought  to  have  known  me  better. 
Your  remedy  is  on  him." 

The  rule  is  well  established,  that  the  cestui  que  trust  may 
ne  the  trustee,  even  though  it  appear  that  he  has  a  right  also 
to  sue  the  person  dealing  with  the  trustee.  2  Story's  Equity, 
sec  1262 ;  Backer  vs.  Soaraes,  2  Mylne  &  K.,  655. 


H.  F.  RussEi^T.,  plaintiff  in  error,  vs.  C.  D.  Carr  &  Co., 

defendants  in  error. 

nedate  of  a  mortgage  is  the  day  of  its  delivery,  and  that  day  may  be 
Aewn  by  parol,  notwithstanding  a  different  date  be  on  the  face  of  the 
deed. 

Two  mortgages  executed  on  the  same  day  are  of  eqnal  date,  and  if  both 
Sfe  recorded  in  time,  are  entitled  to  share  pro  rata  in  a  fund  not  suffi- 
^Ito  satisfy  them  both. 

rtelaw  will  not  note  fractions  of  a  day  except  to  prevent  injustice,  and 
incases  specially  provided  for  by  law.     Wakneu,  J.,  dissenting. 

Priority  of  mortgage  liens.     Decided  by  Judge  Gibson. 
Richmond  Superior  Court.     June  Term,  1868. 

The  house  and  lot  of  Thomas  M.  Johnson  was  sold  by  the 

i-  *eriff  for  .$6,800  00.     He  applied  $4,111  00  to  costs  and  a 

^tgage  in  favor  of  Clayton.     The  balance  was  claimed  by 

C.  D.  Carr  &  Co.,  and  also  by  Henry  F.  Russell,  mortgagees, 

^  of  whom  claimed  that  his  lien  had  precedence  over  the 

^titer's.     The  sheriff  having  been  ruled,  these  mortgagees 

^cre  at  issue  on  this  point,  and  agreed  that  the  Judge  should 

^tede  both  the  law  and  the  facts  in  the  cause. 

On  the  24th  of  April,  1867,  Johnson  made  and  deVweted  ly?o 


460  ATLANTA,  DECEMBER  TERM,  1868. 


Russell  vs.  Carr  &  Go. 


mortgages  on  said  lot.  One  was  to  Alpheus  C.  Bean,  tosecui 
note  for  82,000  00,  dated  IGtli  April,  1867.  It  was reoml 
on  the  7tli  of  May,  1867,  and  transferred  to  Heniy  F.  Bius 
on  the  next  day.  It  noticed  a  previous  mortgage  to  Clayfc 
for  $3,  500  00,  The  other  was  to  Henry  W.  Cai-r,  C.  D.  Oi 
&  Company,  dated  the  16th  of  April,  1867,  to  securea  DOtcf 
$1709  07,  of  that  date,  roc*orded  on  the  26th  of  April,  186 
and  it  made  no  mention  of  any  previous  mortgage.  The 
mortgages  had  been  foreclosed  at  the  same  term  of  said  Coail 
no  defence  had  been  made  to  cither;  one  was  described  ind 
pleadings  and  mortgage  /?. /a«.  as  of  the  16th,  and  thcotlM 
as  of  the  24th  of  April,  1867.  Russell's  mortgage  \^-as  delii 
ered  about  noon,  the  other  was  not  ready,  and  tliercforewi 
not  delivered  till  about  2  o'clock,  P.  M.  Tlie  draftsmen  ( 
Russell's  mortgage  r«aid  to  Johnson  that  he  datinl  the  moij 
gage  and  note  to  correspond  with  a  check  which  Johnson  ha 
given  Bean,  which  check  he  gave  up  when  Johnson  signe 
the  note.  There  was  some  dispute  as  to  the  eircumstana 
attending  the  delivery  of  these  mortgages,  Carr  couteudia 
that  Johnson  promised  that  no  one  should  have  a  preferent 
over  him,  and  Johnson  asserting  that  he  said  his  promi« 
cost  $10,000  00  in  gold,  were  suflicieut  to  secure  all,  an<l  thi 
Carr  should  have  the  third  mortgage. 

The  foregoing  facts  ai)pcarcd  by  the  j)ai)ei>;  and  the  on 
testimony  oi*  the  mortgagees,  of  Johnson  and  the  dratUnic 
of  the  mortgages.  Carr's  attorney  objected  to  Johnson  npf. 
the  ground  of  incompctciicy,  and  to  his  twtimony  upon  tl 
ground  that  it  varle<l  a  written  instrument,  but  the  Coin 
overruled  this  objection.  Tlie  Court  held  that  said  bulanc 
should  be  divided  between  the  two  mortgages  2)ro  rata,  T 
this  decision  both  sidas  excepted  and  assigned  errors.  Bw 
sell's  attorney  said  that,  beciiuse  his  mortgage  was  delivcrei 
first,  he  should  be  paid  in  full,  in  preference  to  theotbei 
Carr's  attorney  said  the  Judge  erred  in  allowing  Johnsoi 
to  testify,  and  as  to  the  effect  of  his  testimony,  and  contend* 
that  his  mortgage  should  have  been  paid  to  the  exclusion^ 
Russell's,  because,  by  date,  it  was  older  than  Rufiseira,  aw 
because,  if  Rus^eU  iwlenAe^  Q\>TiVj(is\.\\i^tKQ  priority  of  Otfrt 
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I,  he  should  have  made  himself  a  party  to  Carr's  motion 
foreclosare,  and   contested  it   before  judgment.     These 
ectioDS^  by  a  cross-bill  of  exceptions^  came  up  for  adjudi- 
ioD. 

V.  Hope  Hull,  L.  E.  Bleckley,  for  Russell,  furnished 
» brief  to  the  Reporter. 

Joseph  N.  Carr,  (by  the  Reporter,)  for  Carr  &  Com- 
iny,  made  the  following   points  and  citations:     Johnson 

V  incompetent  because  of  interest.  Nesbet  vs,  Lawaon,  1 
Q%j  {Oeorgia  Reports^  275;  Bailey  vs.  Lumphn,  Ibid, 
92/  Howard  vs.  Brotcriy  3  Kelly y  {Ga.  B,,)  527  ;  Harvey  vs, 
bkfcrwn,  12  Ga.  R,  69 ;  1  Gr.  on  Ev.,  sees.  190,  397. ,  1 
•fcil.  on  Ev.,  526,  530.  Code  of  Georgia,  sees.  3721,  3725. 
lie  statute  making  parties  competent  does  not  make  Johnson 
I.  Revere  vs.  Leonard,  1  Mass.  R.,  91 ;  Winkler  vs.  Scud- 
Ir,  1  Kelly,  {Ga.  R.,)  168;  Barrett  vs.  Troutman,  9  Ga.  iZ., 
6;  DoUner,  Potter  &  Co.,  vs.  Williams,  29  Ga.  R,  743 
&8  testimony  was  to  contradict  the  writing,  and  therefore 
Begal.  Code  of  Georgia,  sees.  3709,  3847,  3756.  Russell 
kmid  have  objected  before  judgment.  Code  of  Georgia, 
W.3882,  3903.  Knowles  vs.  Lawton,  18  Ga.  R,  476.  1 
Jr.  on  Ev.,  523,  536.     This  antedating  is  not  such  accident 

V  mistake  as  equity  will  correct.  Adams'  Eq.,  169,  et  seq.; 
IHfer  v8.  Lania-,  1  Kelly,  ( Ga.  R,)  238.  1  Story's  Eq. 
Mb.,  sees.  105,  106,  108,  141,  146,  147,  149,  155,  157. 
Evan  vs.  Rogers,  12  Ga.  R.,  287.  As  to  delivery  of  a  deed, 
11  Black.  Com.,  304,  312,  313,  314,  343,  Bouv.  L.  Die. 
IIBtte.''  Our  Code  makes  the  date  control  the  lien,  sees. 
^;2663,  1944,  1943.  If  wrong  in  this,  then  the  Judge 
jpi  right.     Code,  sec.  1856. 

|fcCAY,  J. 

The  true  date  of  every  paper  is  the  time  of  its  delivery, 

this  may,  even  as  between  the  parties  themselves,  be 

although  a  different  date   be  upon  the  paper.     4 

Ev.,  Co  wen  and  Hill's  notes,  part  2d,  588,  and  cases 

'ifu  zxxvni — 30. 
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cited.  Much  more  is  this  true,  when  the  real  facts  ofi 
transaction  are  sought  to  be  proven  by  one  who  is  not  a  partf 
to  the  paper,  but  who  resists  it.  The  rule  that  a  writing 
cannot  be  altered  or  explained  by  a  parol,  only  applies 
against  the  parties  to  it,  or  privies.  A  stranger,  to  whom  it 
has  become  important  to  show  the  truth  of  a  transaction 
between  others,  is  not  bound  by  what  they  may  have  agreed 
upon  as  to  its  truth.  He  has  never  agreed  to  the  writing. 
1  Greenleaf 's  Ev.,  sec.  277 ;  2  Starke's  Ev.,  578.  So  too 
he  is  not  bound  by  the  judgment  of  foreclosure.  He  was  no 
party  to  it  and  was  not  heard,     1  Kelly,  412,  6  Ga.  iJ.,178. 

The  real  point  in  this  case  is,  whether  the  fact  that  Ens- 
sell's  deed  was  delivered  a  couple  of  hours  sooner  than  Ourr's, 
though  on  the  same  day,  gives  it  priority.  The  general  rab 
is,  that  the  law  makes  no  fractions  of  a  day.  1 5  Ves.,  257 ;  J 
East.,  154 ;  4  T.  R.,  660.  It  has  even  been  held  that  tie 
service  of  a  copy  writ,  before  the  original  was  filed  in  office^ 
if  it  was  filed  on  the  day  of  the  service,  was  good. 

It  is  true  that  this  rule,  being  in  fact  a  fiction,  will  not  be 
adhered  to  when  it  would  work  injustice.  3  Burr,  1434j 
Gr.  E.,  154. 

We  do  not  think  this  is  such  a  case.  These  parties  wen 
both  creditors  of  the  mortgagor.  Morally,  they  had  eqaJ 
claims  upon  him.  Evidently  it  was  not  his  intent  to  giv< 
the  preference  to  either.  It  was  only  by  a  sort  of  aocideo) 
that  Russell's  was  first  signed.  The  mortgagor  Mras,  in  fcd 
waiting  for  Carr's  to  be  prepared  when  he  was  called  oat  b 
Russell.  We  see,  therefore,  no  injustice  in  putting  thei 
on  an  equality. 

The  man  who  gets  a  secret  lien  upon  the  property  < 
another,  who  still  retains  the  possession,  has  no  natural  rigl 
or  equity  against  third  persons.  Some  positive  liiw  ma 
give  him  preference,  or  equity,  which  is  equalify*,  will  pi 
others  who,  without  notice,  though  subsequently,  also  get 
lien,  on  an  equal  footing  with  him. 

The  rights  of  mortgagees,  as  against  each  other,  are  regi 
lated  by  statute.  The  common  law  only  gave  rights  whc 
the  possession  passed   or  there  was  notice.     The  repgiti 
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aw8  and  other  positive  legislation  provide  for  preferenoes 
ad  priorities  between  liens  when  there  is  no  transfer  of  poe- 
»ion. 

Clearly,  under  our  registry  laws,  either  of  these  mort- 
igees  would,  for  purposes  of  registry  and  fixing  his  lien, 
ive  a  right  to  consider  his  mortgage  as  executed  in  the  first 
inate  or  last  minute  of  the  day  of  its  date.  He  had  three 
oaths  from  its  date  in  which  to  record  it,  and  he  might 
ilty  till  the  last  minute  of  the  last  day. 
We  think,  moreover,  that  section  1956  of  the  Code  oon- 
ob  this  case.  That  section  provides  that  if  there  be  several 
ortgages  of  equal  date,  or  embraced  in  the  same  mortgage, 
id  one  forecloses,  the  Court  will  control  the  proceeds  of  the 
le  to  distribute  to  the  several  mortgagees  according  to  their 
aims.    Code,  sec.  1956. 

Here  are  clearly  two  cases  put,  one  of  several  mortgages  in 
i^same  instrument,  and  therefore  simultaneous,  the  other  of 
iveral  mortgages  of  eqiml  date  which  cannot  possibly  be 
maltaneous  in  fact,  as  one  must  necessarily  be  executed 
afore  the  other ;  yet  it  is  provided  that  if  one  forecloses,  the 
curt  will  control  the  proceeds  of  the  sale  to  disirnbute  to  the 
iveral  mortgagees  according  to  their  claims.  It  is  hardly 
moeivable  that  such  language  should  have  been  used  if  it 
•d  been  the  intent  to  allow  mortgages  executed  on  the  same 
ijy  to  have  priority  as  to  each  other,  if  proven  to  be  older 
I  point  of  fact. 

Nor  docs  section  1982^  providing  that  when  liens  arc 
edared  to  be  of  the  same  dignity,  then  the  oldest  shall  have 
Rference,  afiect  the  question. 

That  section  does  not  apply  to  mortgages ;  the  priorities 
rtween  them  are  regulated  by  notice  and  by  the  registry 
p^  and  though  of  equal  dignity,  it  often  occurs  that  the 
Utd  does  not  have  the  preference. 

That  section  1982  evidently  applies  to  the  liens  provided 
}ft  in  the  article  in  ihe  Code  in  which  it  is  found.  Some  of 
|pi»  liens  are  declared  by  the  Code  to  be  of  the  highest 
ftfi^t  and  as  to  others  nothing  is  said  of  their  dignity. 
m  SflM  alluded  to  are  all  liens  growing  out  of  the  peculiar 
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relations  of  the  parties  to  each  other  and  to  the  propertj,  tt 
attorneys  and  clients,  steamboat  owners  and  bands,  mechaiua 
and  their  workmen,  landlords  and  tenants,  factors  whofio- 
nish  material  to  make  the  crop,  etc.  In  all  such  cases  there 
is  an  actual  equity  in  favor  of  the  first,  as  he  either  has  pel- 
session,  or  it  may  easily  be  found  out  that  he  has  pat  Ui 
labor  or  material  on  the  thing.  Mortgages  standonadifr 
ferent  footing;  they  are  secret  liens,  and  they  have  no  natih 
ral,  equitable  preference  over  each  other  without  iiotioe^ 
and  their  priority  is  therefore  regulated  by  law. 

We  think  section  1956  of  the  Code  puts  all  of  equdiBk 
on  the  same  footing,  unless  there  is  some  other  equity  tooon* 
trol  the  distribution  of  the  proceeds. 

Judgment  affirmed. 

Brown,  C.  J.,  concurring,  wrote  out  no  opinion. 
Warner,  J.  dissenting. 

The  question  involved  in  tin's  case  is,  whether  two  mort- 
gages, executed  on  the  same  day,  though  not  at  the  same 
time  of  that  day,  shall  share  equally,  or  pro  rata,  in  the  dis- 
tribution of  the  proceeds  of  the  sale  of  the  mortgaged  pit^ 
erty,  or  whether  the  mortgage  first  executed  and  delireredaKi 
the  same  day,  has  the  prior  lien  upon  the  mortgaged  prop- 
erty. Bean's  mortgage  was  executed  and  delivered  abort 
two  hours  before  the  mortgage  to  Carr  was  executed  and 
delivered  by  Johnson,  the  mortgagor.  The  19d6th  aectioB 
of  the  Code  declares  :  "  If  there  be  several  mortgages  of 
equal  date,  and  one  forecloses,  the  Court  will  control  the 
proceeds  of  the  sale  to  distribute  to  the  several  mortgagees 
according  to  tlieir  claims,''  Here  Russell,  the  assignee  of 
'Bean,  claims ,  that  his  mortgage  was  prior  in  point  oi&fif 
and  therefore,  has  prio)Hiy  of  inght  to  the  proceeds  of  the 
mortgaged  property.  In  my  judgment,  he  has  such  priori 
of  rigid.  The  1982d  section  of  the  Code  declares :  «  Where 
different  persons  hold  a  lien  on  the  same  property,  and  both 
dec^lared  to  be  of  the  same  dignity,  then,  the  oldest  lien  shall 
have  the  preference."     If  Bean's  mortgage  had  been  ese- 
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cQted  and  delivered  on  tlie  23d  of  April^  1867,  and  Carr's  mort- 
|age  had  been  executed  and  delivered  on  the  24th,  then,  it  in 
conceded,  that  Bean's  mortgage  would  liavo  l)een  prior  in  point 
dUme.  The  principle  is,  that  the  oltlcst  lini  shall  have  the 
preference.  Why  should  not  that  principle  control  and  be 
applicable  to  the  oldest  lien  created  on  the  same  day,  as  well 
as  to  liens  created  on  diffcreid  dayn?  See  Brown  vs.  Hart- 
ford Insurance  Company,  3d  Day's  Cases,  65 ;  Halbird  vs. 
Burr,  17th  Conn.  Rep.,  559,  560;  Combe  vs.  Pitt,  3d  Bur- 
row's Rep.,  1434.  The  Code,  it  is  true,  declares,  that  if  the 
mortgages  are  of  eqiud  date,  the  Court  will  control  the  pro- 
ceeds of  the  sale  to  distribute  to  the  several  mortgagees,  not 
aooarding  to  tli€  date  of  their  resi>ective  mortgages,  but 
according  to  their  claims,  and  Russell,  the  assignee  of  Bean, 
the  mortgagee  in  this  case,  claims,  and  has,  in  point  of  fact, 
the  (Mest  lien,  and  is  entitled  to  have  the  preference ;  there- 
fore I  dissent  from  the  judgment  of  the  Court. 


JoxATHAX  M.  Miller,"  plaintiff  in   error,  vs.  Artemus 

Gould,  defendant  in  error. 

The  Georgia  Railroad  and  Banking  Company,  plain- 
tiff in  error,  vs.  F.  M.  Eddleman,  defendant  in  error. 

Vben  a  contriict  was  made  between  two  citizens  of  tbe  late  Confederate 
States  daring  the  war,  on  the  12th  July,  1862,  payable  three  years 
■fter  dale,  the  consideration  of  which  was  Confederate  Treasury  notes, 
the  only  circalating  currency  in  the  country  at  that  time^  and  which  was 
neognized  as  lawful  by  the  assumed  authority  which  had  the  actual 
ponessioQ  and  control  over  the  country  and  people  at  the  time  the 

'  contract  was  made : 

AUi  That  although  the  issuing  of  such  notes  by  the  assumed  Confede- 
Mto  aothority  for  the  purpose  of  carrying  on  a  war  against  the  Gov- 
nment  of  the  L^nited  States,  may  have  been  illegal  as  against  that 
Oovttnment,  and  the  citizens  thereof,  who,  during  the  war,  were 
VBder  the  eiciual  protection  of  that  Government,  outside  of  the  lines 
tf  tkt.  itmrned  Confederate  authority;  yet,  such  a  contract  made 
kl«Mi  eitiient  tesiding  within  the  lines  of  the  assumed  Confederate 
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aathority,  in  their  ordinary  business  transactions  between  themsehs, 
and  having  no  connection  with  the  prosecution  qf  the  uxtr  agaiMii  fl« 
United  States,  is  not  an  illegal  consideration,  as  between  the  Cfmtnd- 
ing  parties  themselces,  they  having  made  the  contract  under  the  if* 
snmed  authority  which  was  then   over  them,   and  which  assamci 
authority,  (whether  rightful  or  otherwise,  is  not  now  the  qoestioB,) 
recognized  the  currency  as  legal,  and  valid,  at  the  time  the  cotttnd- 
was  made ;  therefore,  as  between  the  contracting  parties  thtmsdMO^ 
the  plaintiff  is  entitled  to  recover : 
Held  also,  That  the  contract  in  the  record  mentioned,  is  not  such  a  con- 
tract made  with  the  intention,  and  for  the  purpose,  of  aiding  ad- 
encouraging  the  rebellion,  as  was  contemplated,  or  is  embraced  witUi 
the  provisions  of  the  Constitution  of  this  State. 

BROT^Tr,  C.  J.,  dissentinf. 

Asflumpsit.  Confederate  Currency.  Tried  before  Jodgi 
GnwoN.     Richmond  Superior  Court     June  Term,  1868. 

The  facts  of  No.  1  were  these :  Gould  sued  Miller  upw 
the  following  promissory  note: 

$8,000  00.  Augusta,  12th  July,  186i 

Three  years  after  date,  we  jointly  and  severally  promise  to  pajA> 
Oould,  or  order,  three  thousand  dollars,  with  interest  after  one yeir, 
payable  every  six  months,  for  value  received. 

JAMES  FISH, 
JONA.  M.  fflLLEB. 

Miller  plead  that  said  note  was  void,  because  it  was  given 
for  $3,000  00  in  Confederate  States  Treasury  notes,  lotned 
to  Fisher,  and  "that  said  Confederate  States^  at  the  time  of 
said  consideration,  were  a  league  and  combination  of  certain 
States  of  the  United  States  of  America,  in  rebellion  against 
said  United  States,  and  said  notes  of  said  Confederate  SttlES 
were  issued  for  the  purpose  of  aiding  and  abetting  said  rebel- 
lion, and  then  and  there  the  plaintiiF  had  knowledge  thereof." 

The  plaintiff's  attorney  demurred  to  said  plea. 

The  demurrer  was  sustained,  and  the  plaintiff  had  judg- 
ment for  the  principal  and  interest  on  his  note.  The  error 
assigned  is  the  order  sustaining  the  demurrer. 

J.  T.  Shewmake,  W.  Hope  Hull,  Johnsox  &  Mosr- 
QOMERY,  for  plaintiffs  in  error,  made  tho  followio^  pointi: 
There  can  be  no  recovery  apon  a  oontraot^  the  oonsidention 
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tf  which  id  illegaly  whether  by  statute  or  as  against  public 
jriicT,  citing  Bk.  of  U.  S.  vs.  Owens,  2  Peters,  527.  Craig 
mMidsouri^  4  Peters,  410.  Walker  vs.  Johnson,  2  Cranch 
&  C.  R.,  173,  203,  208.  Code  of  Georgia,  sec.  2703. 
i  fish.  C.  C.  R.,  98.  35th  Geo.  R.,  320,  330,  364.  Arm- 
tfioog  vs.  Toler,  11  Wheaton,  208.  Hunt  vs.  Kniokerbocker, 
5  Joim.  R.,  327. 

Hie  issue  of  Confederate  Treasury  notes  was  illegal — Law 
Seviow  for  January,  1868,  ))age  304 ;  for  July,  1868,  pages 
801-5.  The  Confederate  Government  was  not  a  de  facto 
goremment — Law  Review  for  October,  1867,  page  95 ;  and 
if  it  were,  acts  done  against  the  de  jure  government  would 
be  illegal — 8th  Bacon's  Abr.,  11.  The  rebellion  was  con- 
tfiiy  to  law,  etc., — Constitution  U.  S.,  Art.  Ill,  Sec.  III| 
ud  Art  I,  Sec.  V III,  clause  14,  and  the  Preamble  and  let 
Brightly's  Dig.,  440.  Circulating  such  currency  was  illegal, 
etc.,— Cliitty  on  Con.,  657,  State  Courts  are  bound  by  the 
decisions  of  the  Federal  Courts — Constitution  U.  S.,  Art. 
VI,  clauses  2  and  3. 

G.  6.  McWhorter,  J.  Ganahl  and  H.  W.  Hiluard, 
fcr  defendants  in  error,  replied :  ''  The  consideration  is  legal 
ttd  valid  by  the  lex  loci  et  lex  temporis  contractus^  because 
tte  Confederate  States  were  then  a  defacio  government — 
Vittel,8ecs.  292,  293;  Proclamations  and  Acts  of  neutral  for- 
^  powers;  Lincoln's  Proclamations  as  to  blockade,  etc.;  Acts 
tf  Congress,  July,  1861,  sees.  5  and  6;  The  Prize  Cases,  2 
•  BhckU.  8.  S.  C.  R.,  637, 689;  The  Circassia,  2  Wallace,  136 ; 
Hth  Alexander's  Cotton  Case,  lb.,  404,  423 ;  Mouran  vs. 
Ivonnce  Co.,  6th  Wallace,  1015.  The  contract  will  then 
be  enforced— Story  C.  of  L.,  244,  248,  372 ;  Randon  vs. 
Tob^,  11th  Howard,  493,  and  Armstrong  vs.  Toler,  ante, 
nth  Howard,  232.  Gould  needs  no  aid  from  the  illegal 
tamaction,  and  tlierefore  can  recover — Simpson  vs.  BIoss, 
7Ttnnton,  246,  2  E.  C.  L.,  346 ;  Ingram  vs.  Mitchell,  90th 
GliR.,  547.  The  case  of  Sho;?bridge  vs.  Macon,  2  Am.  L. 
Beview  is  opposed  to  Mrs.  Alexander's  Cotton  Case,  and 
•vemiled  by  Mouran  vs.  Insurance  Co.^  6th  Wall.  R.^  and 
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oonBequently  it  and  Erskine's  decisions  in  35th  Ga.,  are  ( 
force.  See  Keppel  vs.  Petersburg  B.  R.,  bj  C.  J.  Cha 
Richmond. 

CASE  NO.  2. 

The  Greorgia  Railroad  and  Banking  Company,  on  the 
of  February,  1862,  issued  two  certificates  of  deposi 
$500  00  each,  payable  to  the  order  of  Eddleman. 
were  not  paid ;  he  sued  upon  them,  and  the  main  defena 
that  the  deposits  for  which  said  certificates  were  issued 
'  made  in  Confederate  currency.  He  obtained  a  verdi 
$1,000  00  and  costs.  The  company  moved  for  a  new 
it  was  refused,  and  the  cause  came  up.  Here  it  was  bj 
sent  argued  with  the  case  of  Miller  vs.  Grould  above  8 
The  authorities  cited  were  in  the  main  those  already  sti 

Johnson  &  Montgomery,  W.  Hope  Hull,  for  pli 
in  error. 

H.  W.  HiLUARD,  for  defendant  in  error. 

Warner,  J. 

This  was  an  action  brought  upon  a  promissory  note  I 
plaintiff  against  the  defendant.  The  note  was  execute 
the  12th  day  of  July,  1862,  the  consideration  of  whid 
the  loan  of  three  thousand  dollars  Confederate  Treasury 
The  defence  set  up  against  the  plaintiff's  right  to  re 
is,  that  the  consideration  for  which  the  note  was  given 
illegal  and  void,  for  the  reason,  that  said  notes  were 
nally  issued  by  the  assumed  authority  of  the  Confer 
States,  then  in  rebellion  against  the  Government  of  the 
ted  States,  for  the  purpose  of  aiding  and  abetting  said  i 
lion,  and  that  the  plaintiff  had  knowledge  thereof.  It 
.  be  conceded,  that  the  issuing  of  Confederate  Treasury 
by  the  assumed  authority  of  the  Confederate  Govemi 
for  the  purpose  of  aiding  and  abetting  the  rebellion  ^ 
the  Grovemment  of  the  United  States,  was  illegal,  as  ^ 
that  Goveimment  and  the  oitlz^is  thereof,  who,  dorii^ 
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nder  the  actual  protection  of  that  .Government, 
e  military  lines  of  the  assumed  Confederate  au- 
I,  the  question  to  be  answered  and  decided  is^ 
ntract  made  between  two  citizens  residing  toithin 

lines  of  the  assumed  Confederate  authority^  in 
ry  business  transactioas,  having  no  connection 
»secution  of  the  war,  the  consideration  of  which 

Confederate  Treasury  notes,  is  to  be  held  illega 
3  between  the  contracting  parties  then^veSy  in 
fads  which  existed  at  the  time  the  contract  was 
the  time  of  making  this  Contract  between  the 

defendant,  the  authoritv  of  the  Grovernment  of 
>tates  had  been  displaced  within  certain  defined 
mother  government  had  been  organized^  which 
ixercise  dominion  and  control  over  the  territory 
hereof.  Although  the  Confederate  Government 
•en  an  illegal  usurpation  of  authority,  as  against 
lent  of  the  United  States,  still,  it  was  in  fact  an 

capable  of  making  war,  and  maintaining  its 
*  a  time,  over  the  territory  and  people  embraced 
lilitary  lines.  «  The  Government  of  the  United 
ognizing  belligerent  rights  during  the  war,  reoog- 
i  that  a  regular  organized  war  existed,  that  the 
the  Government  of  the  United  States  had  been, 
lisplaced,  by  an  organization  of  such  formidable 
IS  to  amount  to  an  organized  tear.  During  this 
gs,  the  contract  in  question  was  made.  Under 
3h  existed  at  the  time  and  place  of  making  the 
ifederate  Treasury  notes  were  not  illegal  as  be- 
dracting  parties  themselves.  In  fact,  such  notes 
(he. only  circulating  medium  in  the  country  at 
id  the  purchasing  power  thereof,  at  the  time  of 
contract,  was  but  very  little  below  that  of  specie. 
b  was  made  between  the  parties  in  view  of  the 
i€n  exisied,  and  the  consideration  of  the  note  was 
eeoognized  to  be  so  by  the  actiud  governing  ath' 
}vtr  them,  whether  rightful  or  wrongful^  is  not 
eataon;  the  contracting  j^ttim^^iite  bound  tp 
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obey  it  for  the  time  being,  and  the  contract  was  madeia 
good  faith  in  view  of  the  law  which  waa  prescribeil  fortlieir 
government  by  tlie  governing  authority  which  was  over  then 
at  the  time,  and  wliich  had  the  powci'  to  enforce  if.  There- 
fore, as  between  the  contracting  parties  themselves,  at  the 
time  and  place  of  making  the  contract^  the  ooasideration  of 
the  note  was  not  illegaL 

It  docs  not  appear  that  either  of  the  contracting  partitt 
had  any  agency  whatever  in  the  issuing  of  the  Confedentr 
Treasury  notes;  they  only  dealt  with  them  as  the  commoii 
currency  of  the  country  after  the  same  had  been  issued  aad 
put  into  circulation  by  the  organizeil  authority  which  assamed 
to  govern  them,  and  which  in  fad  did  govern  them  at  tfa# 
time  when  the  contract  was  made,  which  assumed  authori^ 
they  did  not  have  the  power  to  control  or  resist.  Thisqnis^ 
tion  came  before  the  Supreme  Court  of  North  Carolina  at  ill 
June  Term,  18G7,  in  the  case  of  Phillips  vs.  Hooker,  Nortk 
Carolina  Rep.,  194.  Chief  Jastico  Pearson,  in  delivcringth* 
opinion  of  the  Court  in  that  case,  says :  ^'Iq  1862  the  ooo* 
test  had  assumed  the  magnitude  and  proportions  of  war,  eiflh 
party  in  its  territorial  limits  had  the  boundaries  of  a  luigbtf 
nation,  and  each  {uirty  counted  its  people  by  millions.  Th0 
Confederate  States  was  recognized  by  the  nations,  and  by  thi 
United  States  itself,  as  a  belligerent  power,  entitled  to  thf 
rights  of  war,  and,  in  the  exercise  of  its  powers,  it  had  issarf 
paper  as  the  representative  of  money,  which  excluded  iD 
other  currency  and  constituted  the  only  circulating  mediuii 
of  the  countrv.  The  Government  of  the  United  States  w*  ; 
nnable  to  protect  the  people,  and  there  was  no  currency  b«t  i 
Confederate  Treasury  notes.  In  this  condition  of  thinfii 
was  every  man  to  stay  his  ordinary  avocations  aiid  starve,  or 
else  be  tainteil  with  treason,  and  be  deemed  guilty  of  an  iU** 
gal  act  if  he  received  a  Confederate  Treasury  note?  Was  I 
judge  to  cease  to  do  those  duties  required  by  the  interests  of  hu- 
manity, the  i)erformance  of  which  can  never  be  considered  • 
criminal,  or  was  he  to  perform  the  duties  and  starve  ratht 
than  commit  an  illegal  act  by  receiving  his  salary  in  CoaftJ- 
erate  Treasury  notes  ?    Was  the  merchant  to  cloee  his  stoffi 
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lacksinith  and  sJioiMnnker  to  quit  work,  an<l  the  farmer 
his  tobaccr>  and  surplus  grain  i»t  on  his  hands,  and 
'  his  family  to  sufTer  for  clothing  and  the  other  noccssa- 
if  life,  or  do  an  illegal  act  by  receiving  CJonfederate 
?  Really,  nnless  the  receiving  of  such  notes  can  be 
ictod  with  a  criminal  intent  to  aid  the  rebellion,  the 
ion  seems  to  me  too  plain  to  admit  of  argument.  A 
i  statement  ex{»oses  the  al>surdity  of  the  pro|)OHition. 
Coorts  must  act  on  the  presumption  that  Confederate 
were  rcceiveil  in  ordinary  dealing,  not  for  the  puri)Ose 
ding  the  rebellion,  but  l>ecause  there  Wiis  no  other  <??tr- 
.  It  cannot  be  held  that  the  mere  receiving  a  Confede- 
note  was  illegal  and  base  without  involving  in  the 
tation  of  Imseness  every  man  and  woman  in  the  State, 
ministers  of  the  Gospel,  the  judge  who  received  his 
r,  the  physician,  the  merchant,  the  mechanic,  the  farmer, 
carried  on  his  ordinary  business,  the  poor  scMimstress 
at  the  end  of  the  day,  received  her  hard  earne<l  wages, 
all  guilty  of  an  act  so  base  that  the  doors  of  the  courts 
^ice  must  be  shut  agaiust  them.  The  proposition  19 
trous ! !" 

t  it  %vas  insisted  on  the  argument  of  this  case  that  deal- 
1  Confederate  Treasury  notes  gave  them  credit  and  cir- 
on,  and  thus  aided  and  encouraged  the  rebellion.  As 
night  it  l)c  said  that  the  dealing  in  smuggleil  goods  by 
chant  or  tradesman  would  aid  and  encourage  smuggling. 
lot  pretended  that  either  of  the  contracting  parties  now 
!  the  Court  had  anything  to  do  with  the  original  act  of 
g  and  putting  into  circulation  Confederate  Treasury 
by  the  assumed  Confederate  Government.  After  the 
ienite  Treasury  notes  had  l)cen  issued  and  put  into  cir- 
)n  as  currency  by  the  assumed  Confederate  authorities, 
tfties  dealt  with  it  as  they  found  it,  the  same  being  the 
ifculating  medium  in  the  country  as  the  ropnisentative 
oey.  Their  contract  was  a  new  and  independent  trans- 
,  -after  the  illegal  act  of  issuing  the  currency  by  the 
ed  CSonfederate  authorities  for  the  purix)se  of  aiding 
tmattiing  the  rebellion  against  the  United  States  had 
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been  done.     The  distinction  between  the  original  illegal  act 
and  a  new,  independent  contract  is  thus  stated  by  Story  ia 
his  Treatise  on  the  Conflict  of  Laws, ''  If  the  new  contract  ■ 
wholly  unconnected  with  the  illegal  act,  and  is  founded  oat ' 
new  consideration,  and  is  not  a  part  of  the  original  9chmit\l 
is  not  tainted  by  the  illegal  act,  although  it  may  be  kaowa 
to  the  party  with  whom  the  contract  is  made.     Tbu5(,  if  afltf 
the  illegal  act  is  accomplished,  a  new  contract  (not  beingoir 
lawful  in  itself)  is  made  by  the  importer  for  a  sale  of  goodi' 
to  a  retail  merchant,  and  the  merchant  afterwards  sella  tba 
same  to  a  tailor,  or  to  a  customer  who  had  no  participatioa 
whatsoever  in  the  original  illegal  scheme,  such  new  conMfc 
will  be  valid,  although  the  illegality  of  the  original  impoi^ 
tation  is  known  to  each  of  the  venders  at  the  time  whenk 
entered  into  the  new  contract."  .  Story's  Conflict  of  Law^ 
376,  section  248.     Armstrong  vs.  Toler,  11th  Wheatoai 
Rep.,  258.    Orchard  vs.  Hughes,  1st  Wallace's  Rep.,  73. 
Rawdon  vs.  Toby,  11th  Howard's  Rep.,  403.     In  the  cm 
last  cited,  the  payment  of  a  note  was  resisted  on  the  groaad 
that  it  was  given  in  Texas  for  the  purchase  of  n^roea  ilk 
gaily  imported  from  Africa  some  years  before  and  sold  iofe^ 
slavery.     The  Court  said  in  that  case:  "If  the  defaad* 
ant  should  be  sued  for  his  tailor's  bill,  and  come  into  Goat 
with  the  clothes  made  for  him  on  his  back,  and  plead  thit 
he  was  not  bound  to  pay  for  them  because  the  importer  )m 
smuggled  the  cloth,  he  would  present  a  case  of  equal  meriti. 
So  here  the  defendant  borrowed  the  Confederate  TreaaoiJ 
notes  of  the  plaintiff  the  purchasing  power  of  which,  at  tfct. 
time  he  received  them,  was  nearly  equal  to  specie,  and  wba 
no  doubt  used  them  profltably  in  trade  or  otherwise,  and  D0t 
pleads  that  he  ought  not  to  pay  the  note,  because  the  enh 
rency  which  he  received  from  the  plaintiff,  and  which  helni 
profitably  used  was  illegally  issued  by  the  assumed  Conftdr' 
rate  Government,  which,  in  point  of /oc^,  exercised  domiuifli 
and  control  over  both  of  them  at  the  time  the  contract  v* 
made,  and  recognized  the  validity  of  the  currency  for  whi^ 
the  note  was  given.     The  contract  was  ndade  in  view  of  tte 
date  of  facta  which  existed  at  the  time  it  was  madei  and  WA 
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{  ao^  oonnectioD  whatever  with  the  prose<fution  of  the 
rainst  the  United  State's,  it  was  a  legal  and  valid  oon- 
s  between  tiie  parties  theinsdres. 
it  is  contended  that  the  Constitution  of  1 868  declares 
rUract  to  be  illegal  and  void.  If  the  Constitution  of 
had  declared  that  the  ismmg  of  Confederate  Treasury 
>y  the  assumecl  Confederate  Grovernment,  or  that  the 
which  have  been  so  issued,  was  Ulegal  and  void,  then 
atract  now  sued  on  would  be  a  mere  nudum  pactum. 
Sonsiitntion  of  1868,  however,  docs  nx)t  declare  that  the 
5  of  Confederate  Treasury  notes,  or  that  the  Treasury 
wued  by  the  assumed  authority  of  the  Confederate 
nment,  shall  be  illegal  and  void,  but  on  the  contrary, 
dly  at  least,  recognizes  that  currency,  in  the  sixth  sec^ 
r  the  tenth  article  thereof,  when  it  declares  that  judg- 
rendered  during  the  war  shall  be  subject  to  be  explained 
►  the  meaning  of  the  word  dollars  as  used  in  the  same," 
\  to  say,  whether  the  word  dollars  meant  gold  or  silver 
8  or  Cbnfederate  Treasury  note  doUara,  The  bald,  naked 
ption  is,  that  the  Constitution  of  1868  '^  not  only  de* 
this  contract  to  have  been,  and  to  be  illegal^  when  the 
demte  Grov^rnmcnt,  in  aid  of  the  rebellion,  issued  these 
loes  of  debt  to  a  citizen  or  subject  of  that  Government,  but 
\  declares  the  evidences  of  debt  so  issued  or  used  to  be 
ibd  void.  The  assumption  is,  it  will  be  perceived,  that 
onsiitution  of  1868  declares  this  contract  now  sued  on 
re  been,  and  to  be,  illegal,  when  the  OonfedefxUe  Govern- 
in  aid  of  the  rebellion,  issued  these  evidences  of  debt, 
if)  ConfederaJte  Treasury  notes  to  a  citizen  of  that  Gov* 
nt;  that  is  the  first  assumption  to  maintain  the  ijlegal- 
;'  this  contract.  The  second  assumption  is,  that  the 
itatioD  declares  die  evidences  of  debt  so  issued  or  used, 
i^  Confederate  Treasury  notes,  to  be  nuli  and  void. 
let  U8  examine  the  Constitution  of  1868,  and  see  whether 
dfidences  of  debt''  mentioned  therein  embraces,  or  was 
led  to  embrace,  Confederate  Trensfttry  notes  issued  by 
simsh^d  OovemmenL  The  consideration  of  the  contract 
mtAitk  18 Confedelrate  Treasury  notes.    Theevidence  of 
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ihe  debt  now  sued  on  is  the  promissory  note  made  \y  t^ 
defendant.  The  Constitution  of  1^68  declares  that  <'^ 
contracts  made  and  not  executed  during  .'the  ]ate  rebdjjoi^ 
with  the  intention  and  for  the  puA*po9t  of  aiding  and  ellOOll^ 
aging  said  rebellion,  or  where  it  was  the  purpose  and  tnifflfioa 
of  any  one  of  the  parties  to  such  contract  to  aid  or  enooanme 
jBUch  rebellion,  and  that  fact  .was  known  to  the  other  pu^i 
whetlier  said  contract  was  made  by  any  person  or  corpontioa 
with  the  State  or  Confederate  States,  or  by  a  corporatioawitjk 
a  natural  person,  or  between  two  or  more  natural  persoaii 
are  herelty  declared  to  have  been,  and  to  be  illegal,  vod^ 
bonds,  deed.s,  promissory  notes,  bills,  or  other  evideuqn  ff 
debt,  made  or  executed  by  the  parties  to  auch  eoniradt  cr 
either  of  them,  in  connection  with  such  illegal  C(mtract,.Qrii 
the  consideration  therefor,  or  in  furtherance  thereof,  H? 
hereby  declared  null  and  void,  and  shall  be  so  heldiaidl 
Courts  of  this  State  when  attempt  shall  be  made  to  euforoettj 
such  contract^  or  give  validity  to  any  such  obligation  or  ,6^ 
deuce  of  debt/'  It  is  not  pretended  that  the  contrad  beiweqi 
the  parties  now  before  the  Court  was  made  with  the  ifUintiim, 
or  for  the  purposCf  of  aiding  or  encouraging  the  rebelliQlt 
but  on  the  contrary^  it  was  a  contract  made  between  two  A, 
liens  in  the  ordinary  course  of  business,  having  no  oonnectioQ 
whatever  with  the  rebellion,  and  the  promissotry  note  W0 
sued  on  is  not  such  an  evidence  of  debt  as  is  declared  tote 
illegal  and  void  by  the  Constitution.  The  contracts  dedW 
illegal  by  the  Constitution  are  such  as  were  made  with  tk 
ihtentioUf  and  for  the  purpose,  of  aiding  and  encouraging  t^ 
rebellion — contracts  for  the  purchase  of  artillery  or  caviliy 
horses,  contracts  for  the  employment  of  substitutes  io  |te 
army,  or  contracts  for  the  purchase  of  munitions  of  war,  w 
other  contracts  of  like  character,  and  not  contracts  mA 
between  two  citizens  for  the  loan  of  Confederate  TreaMIJ 
notes,  the  common  currency  of  the  country,  which  had  W 
oonncctiou  xyhatever  with  the  rebellion,  and  the  oontraotii^ 
parties  had  no  intmition  or  purpose  to  aid  or  encourage.^ 
same.  The /afa/e^*ror  in  the  argument  to  sustain  the  ilk 
gality  of  this  contract  is  in  assuMUff  that  the  Constitalki 
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'declares  that  th«  issuing  of  Confederate  Trearar}'  notes  by 
fkt  assumed  Oovcrnnlent  is  illegal,  and  that  itomfbody  has 
Mde  p.  ofTfUrad  with  that  Oovernment  for  the  intmng  such 
'lote9,  and  that  such  notes  being  the  consideration  of  the  note 
^00  mied  on  J  therefore,  the  contract  betweeh  the  parties  in  thie 
Me  is  null  and  void^  a  mcve  nudum  pactum.  There  being  no 
a^idenoe  in  the  reconl  going  to  show  that  the  contract  between 
Itt  parties  in  thU  case  is  embraced,  or  was  intendeii  to  be 
f■ib'^K^ed  within  the  provisions  of  the  Constitntion,  declaring 
toid  &II  eontracts  made  with  the  intention,  and  for  the  purpose 
if  aiding  Aud  encouraging  the  rebellion,  it  is  the  judgment 
ffa  majorityof  tlie  Court  that  the  judgment  of  the  Conrt 
klow  be  affirmed. 
Judgment  affirmed. 

l^  WABXBRf  J. — ^The  case  of  the  Georgia  Railroad  and  Bank- 
til^  Company  vs.  F.  M.  £<ldlenian,  involved  the  same  ques- 
4kxi  as  that  in  Miller  vs.  Gould,  both  oases  Mere  argued 
«tigether,  and  tbo  judgment  of  the  Court  in  that  case  controls 
»|iM8.    Jiidgment  affirmed!. 

'    tfcCAYy  J.,  ooncurrod,  but  wrote  out  no  opinion. 

Brown,  C.  J.,  dissenting.  ' 

'  I  regret  my  inability  to  concur  with  the  majority  of  this 
J^Mirt  in  the  jadgment  rendered  in  this  case.  I  admit  that 
4k  natural  equities  are  strongly  in  favor  of  the  defendant  in 
^|pnr,  who  was  the  plaintiff  in  the  Court  below.  At  the 
jjfaa  be  loaned  the  Confederate  Treasury  notes  to  the  jdaintiff 
parhir,  ih^  formed  almost  the  exclusive  currency  of  this 
||Me,  and  had  a  market  value  in  gold,  and  were  received  in 
pH  oommercial  and  other  business  transactions  as  a  circulating 
fhlBiiini. 

pl  1»  Whien  this  loan  was  made  the  people  of  the  Confederate 
ii  numbering  over  ten  millions,  and  inhabiting  a  terri- 
m  large  OS  several  of  the  monarchies  of  Europe,  hod 
^IpMsii  off  the  'authority  of  the  Government  of  the  United 
^^ttttti  had.  set  up  in  its  place  a  government  fully  organised 
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in'  all  ita  parts.  Executive,  Legielative  and  .  Judiciaij,  had 
orgapisecl  and  tlien  kept  large  armies  in  the  field,  who  hid 
maintained  its  claims  as  an  independent  power  with  an  la- 
daunted  coarage  and  intrepid  valor  whioh  challenged  the 
admiration  and  commanded  the  respect  of  the  civilized  vorU. 

The  Federal  Government  had  virtually  declared  var 
against  this  confederation  of  States,  bad  proclaimed  ita 
pbrts  in  a  state  of  blockade,  had  recognized  it  as  a  belligif- 
ent  power  authorized  to  conduct  war,  and  bad-  entered  iiata 
cartels  for  the  exchange  of  prisoners  with  it.  Thid  ivoof 
nition  of  belligerent  rights  in  the  Confederacy  by  the  Qovr 
ernment  of  the  United  States  was  followal  by.  simiiar 
recognitions  by  foreign  Governments. 

Now  all  must  admit  that  money  is  not  only  necesBaiy  to 
conduct  wars,  but  that  it  is  the  strongest  sinew  of  war,  and 
it  wodld  seem  that  the  recognition  of  the  Confederacy,  whidl 
had  vast  armies  in  the  fiehl,  as  a  po\ver  authorized  to  cond^i 
war,  upon  the  principles  established  by  international  lh,xr,ttt 
the  government  of  civilized  States  engaged  in  martial  eovfi* 
bat,  carried  with  it  the  further  recognition  of  the  right  ^ 
the  belligerent  power  to  raise  money  by  the  use  of  its  credHi' 
and  to  issue  and  circulate  notes  or  bonds  for  that  piirpow. 
That  would  seem,  as  between  tlie  eubjects  of  the  belligenDft 
power,  to  be  a  sufGcient  consideration  to  support  a  contiact 
made  iu  the  ordinary  courseof  business,  without  any  <)onDce- 
tion  with  the  Government,  or  any  intention  to  aid  it,  bik 
simply  as  a  commercial  transaction,  when  there  was  no  <)thff 
currency  in  the  country  except  these  notes,  which  were  reeap 
nized  by  all  as  the  medium  of  exchange  or  standard  of  valMk 

This  view  of  the  question  is  strengthened  when  takeoii 
connection  with  the  well  known  maxim  in  government,  llMi 
protection  and  allegiance  are  reciprocal  obligations.  -  Thl 
Government  of  the  United  States  was  at  that  time  uoaUstl 
afibrd  protection  to  the  people  of  the  Confederate  States.  lii 
authority  was  displaced,  its  Courts  were  suspended,  audit 
could  command  no  officer,  civil  or  military,  within  the  Ivuh 
of  this  State.  Another  government,  complete  in  all  itaputai 
was  then  supreme  in  Georgia.    * 
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is  no  answer  to  say  that  the  great  body  of  the  people  of 
rgia,  and  the  other  Confederate  States,  aided  the  rebellion, 
thereby  lost  their  right  to  the  protection  of  the  Govern- 
L  There  were  still  persons  in  Georgia  (very  few,  it  is 
,)  who  adhered  to  the  Government  of  the  United  States, 
were  loyal  to  it  They  were  certainly  entitled  to  proteo- 
,  and  if  the  Government  was  unable  to  protect  them,  it 
no  right  to  claim  their  allegiance  till  it  re-asserted  its 
ers  and  extended  its  protection  over  the  territory  of  their 
lenee.  See  4  Wheaton,  246;  2  Gallison,  C.  C.  Reps., 
;  9  Cr,,  191 ;  3  Pet.,  242.  They  were  therefore  obliged 
abmit  to  the  existing  Government,  and  as  they  wei*e 
Hed  to  make  a  living,  and  to  have  intercourse  with  those 
nd  them,  they  had  no  alternative  but  to  use  Confederate 
isnry  notes,  the  currency  of  the  country,  in  their  daily 
iwtions.  As  the  Government  of  the  United  States  gave 
B  no  better  currency,  it  would  be  a  harsh  rule  for  it  to 
down  that  all  their  dealings  and  pecuniary  transactions 
og  themselves  were  illegal  and  void,  when  they  were  the 
lit  of  nncontrollable  necessity  growing  out  of  its  fiiilure 
dbrd  them  protection. 

^W  these  and  other  considerations,  I  should  feel  strongly 
ined  to  concur  with  the  majority  of  this  Court  in  the 
pnent  they  have  pronounced,  were  it  not  for  the  emphatic 
I  imperative  language  of  our  own  State  Constitution, 
iah  my  oath  of  office  binds  me  to  support, 
b  The  17th  section  of  the  6th  article  of  the  new  Consti- 
kn  of  this  State  contains  the  following  language :  '*  All 
taaets  made  and  not  executed  during  the  late  rebellion, 
hthe  intention  and  for  the  purpose  of  aiding  and  encour- 
Ig  wid  rebellion,  or  when  it  was  the  purpose  and  intention 
jkqr  one  of  the  parties  to  such  contract  to  aid  or  encourage 

mbellion,  and  that  fact  was  knoum  to  the  other  parly, 
9atd  contract  was  made  by  any  person  or  corporation 
State  or  Confederate  States,  or  by  a  corporation  with 
penon,  or  between  two  or  more  natural  persons, 
declared  to  have  been  and  to  be  Ukgal;,  and  all 
Mli^  dmiifpromiBBory  notee^  bilb,  or  other  evidences  o/  debt. 

Vol*  Txxym—Sl. 
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made  or  executed  by  the  parties  to  such  oontrac^  or  either 
of  them,  in  connection  with  such  illegal  contract^  or  as  tie 
consideration  therefor,  or.  in  furtherance  thereof,  are  herebf 
declared  nvU  and  void,  and  shall  .be  ao  held  in  all  Cburii  in 
this  State,  when  an  attempt  shall  be  made  to  enforoe  any 
such  contract,  or  give  validity  to  such  obligation  or  eMoM 
of  dfikti .  And  in  all  cases  where  the  defendant,  or  any  one 
interested  in  the  event  of  the  suit,  will  make  a  plea,  rap- 
ported  by  his  or  her  affidavit,  that  he  or  she  has  reason  to 
believe  that  the  obligation  or  evidence  of  indebiedness  opoa 
which  the  suit  is  predicated,  or  some  part  thereof,-  hat  bem 
given  or  used  for  the  illegal  purpose  aforesaid,  the  burden  of 
proof  ^hall  be  upon  the  plaintiff  to  satisfy  the  Court  anl 
jury  that  the  bond,  deed,  note,  bill,  or  other  evidence  flf 
indebtefdness  upon  which  said  suit  is  brought,  is,  or  are  no^ 
nor  is  any  part  thereof,  founded  u}x>n,  or  in  any  way  conneetii 
with,  opy  such  illegal  contract,  oTid  h<i8  not  been  used  in  mi 
of  the  rebellion;  and  the  date  of  such  bond,  deed,  note,  bift 
or  other  evidence  of  indebtedness,  shall  not  be  evidence  tU 
it  has  or  has  not,  since  its  date,  been  issued,  transferred,  Qt 
used  in  aid  of  the  rebellion."  \ 

Now,  it  does  seem  to  me,  that  this  provision  of  the  CSqb- 
stitution  is  conclusive  against  the  judgment  of  this  Coartk! 
this  case.  It  declares  all  contracts  made  and  not  ezecotcd^^ 
"  by  any  person  or  corporation  with  the  State  or  Cbyi/^derA 
States  illegal^  and  all  bonds,  deeds,  promissory  notes,  billfl|ei 
other  evidences  of  debt,  made  or  executed  by  the  parties Al^ 
such  contract,  or  eitlier  of  them,  in  connection  with  such  ill|i 
gal  contract,  null  and  void,  I  presume  no  candid  man  vflf 
deny  that  Confederate  Treasury  notes  were  issued  by  Mj 
Confederate  Government  in  aid  of  the  rebellion.  All  <MI||| 
tracts  made  by  that  Government  for  the  purchase  of  artilla}|fi 
army  supplies,  payment  of  trQpi)S,  and  for  all  other  war  pof^ 
poses,  were  met  by  it  b^,tli^|is3^ci5fm^  use  of  its  notes.  Hi 
first  issue  was  in  eve|cy/|ca3^|f^)ppQfti^^.;b^t^9e^n  that  Goveit* 
ment  and  some  persj^ff, 015, pq^i^r^iop  m  aW  ,<rf4hje^rebdlio% 
and  each  Tre^a?ury,potp  wm  'wm^  H  ^fr  >Q3Oy0rnirt#iAi6« 
that  vepr^pj}jcjgp^S,0!Vs% 
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eceh'ed  it.  It  follows,  therefore,  beyond  controversy, 
rery  such  contract  was  a  contract  made  by  a  person  or 
ation  with  the  Government  of  the  Confederate  States 

of  the  rebellion.  Every  such  contract  is  therefore 
jd  illegal  by  the  Constitution  of  1868,  and  every  such 
ry  note  issued  by  the  Confederate  Government  in  con* 
r  with  such  illegal  contract,  is  declared  null  and  void, 
lial  of  the  facts  of  history,  and  no  ingenious  sophistry, 
tape  this  conclusion  or  change  this  well  known  fact. 
Lll  executory  contracts  made  during  the 'rebellion,  with 

of  aiding  or  encouraging  it,  where  such  was  the  inten- 
'  one  of  the  parties,,  and  that  fact  was  knourn  to  the 
DO  matter  who  were  the  parties,  are  expressly  declared 
;  &een  and  to  be  illegal. 

it  does  not  stop  here.  It  goes  further,  and  leaves 
g  to  inference.  It  declares  that  all  bonds^  deeds,  prom* 
noiegy  biUSf  or  other  evidences  of  debt,  made  or  executed ; 

parties  to  such  contract,  or  either  of  them,  in  conneo- 
ith,  or  as  the  cpnaidtraiion  of,  or  in  furtherance  o^ 
legal  contract,  are  niUl  and  void,  and  shall  be  so  held 
Courts  in  this  State  where  .attempt  shall  be  made  to. 
»  such  contract,  or  give  validity  to  any  such  obligation 
\ence  of  debt 

>Dg  and  conclusive  as  this  language  is,  it  is  made  still 
certain,  if  possible,  by  the  further  provision,  that  if  the 
ant,  or  any  one  interested  in  the  event  of  thia  suit, 
take  a  plea,  supported  by  affidavit,  that. he  has  reason 
eve  the-evidence  of  indebtedness  upon  which  the  suit  ia 
afec?,  orsome  part  thereof  has  been  used  for  the  ill^al 
le  aforesaid,  the  burden  of  proof  shall  be  upon  the 
Iff  to  satisfy  the  Court  and  the  jury  that  the  evidence  of 
nAieM  is  not  founded  upon,  or  in  any  way  connected 
iajr  aach  illegal  contract,  and  has  not  been  used  in  aid 

rAeOion^  before  he  can  recover,  and  the  date  of  the 
lioii.  or  evidence  of  indebtedness  is  not  to  be  evidence . 
cr  it  has  or  has  not  been  used  in  aid  of  the  rebellion. 
||f«fat  H  he  borne j'n  mind .  that  Confederate  notes  were 
Idbytihe  Ckmfederate  Government  to  aid  it  in  theexeco* 


J 


480         SUPBBME  COURT  OF  GEOBOIA. 

Miller  v«.  €k>iild. 

tion  of  its  designs  to  set  up  an  iDdependent  Gh>vernmeiit,aDd 
that  this  fact  was  known  by  every  person  who  received  raok 
notes  from  that  Government,  and  by  all  persons  who  sabs^ 
qaently  received  them  in  any  transaction  whatever.  Noon 
can  plead  want  of  notica  It  follows,  therefore,  that  the  lint 
issue  of  every  such  note  was  such  a  contract  as  the  Constiti* 
tion  declares  to  be  illegal^  and  that  the  note  itself,  which  eo^ 
ries  upon  its  face  notice  of  this  fact,  is  declared  by  the  fliai 
Constitution  to  be  ntM  and  void. 

4.  To  all  this  it  may  be  replied,  that  this  suit  vassoi 
brought  upon  the  Confederate  notes,  which  are  null  andvoid^ 
but  upon  a  note  given  by  Miller  to  Gonld  for  Confedenti 
notes.     This  is  true,  and  we  are  here  brought  to  the  oonai- : 
eratioD  of  the  question  made  by  this  record.     Can  a  nofietf  i 
other  evidence  of  debt,  which  is  declared  by  a  statute  or  If  | 
the  Constitution,  which  is  of  even  higher  dignity  thta  i 
statute,  to  be  illegal,  null  and  void,  be  a  sufficient  legd  M^ 
sidercUion  to  support  a  contract?    It  is  not  denied  that  nA' 
note  may  have  a  market  value,  but  the  question  is,  can  it  hut; 
SL  legal  voZt^,  and  can  a  Court)  under  our  Constitution,  gHl^ 
validity  to  it  by  sustaining  a  contract  for  which  it  is  the  od{f 
consideration? 

While  there  have  been  comparatively  few  instanctf^  i* 
which  a  note  or  other  evidence  of  debt  has  been  declared  If 
statute  to  be  illegal,  null  and  void,  I  take  it  to  be  a  inl; 
established  rule,  supported  by  an  unbroken  current  of  a^ 
thorities,  that  no  recovery  can  be  had  upon  such  a  note  tf 
other  evidence  of  debt,  and  that  it  can  not  be  a  lq;al  oor 
sideration  for  another  note,  or  to  support  any  other  ooDtnAi^ 

The  most  familiar  instances  of  this  kind  in  the  boolBli 
grow  out  of  the  statutes  against  gaming  and  usury.  TiM 
statutes  declare  that  notes  given  for  gaming  consideratiQil' 
or  for  usury,  are  void,  and  the  Courts  have  held  that  i^; 
recovery  could  be  had  upon  such  notes,  even  in  the  haodi/ 
a  bona  fide  purchaser  without  notice  of  the  illegality  of  iki 
consideration. 

In  the  case  of  Bowyer  vs.  Bampton,  2  Strange,  1151^  ^ 
«uit  was  upon  several  promissory  Aotes  given  finr  moncf 
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knowmglj  advcuiced  lo  game  with,  in  violation  of  the  statute 
of  9  Anore.  The  notes  had  been  indorsed  by  Charch,  the 
]«7ee,  to  the  plaintiff,  for  a  valuable  consideration  without 
pivitj  or  notice,  and  it  was  held,  after  two  arguments,  that 
.the  innocent  endorser  could  not  recover  upon  them,  fOr 
tbe  reason,  as  the  Court  said,  that  to  allow  the  recovery,  evoi 
hf  the  bona  fide  holder,  without  notice,  is  making  the  note 
^  iome  tue  to  the  lender,  if  he  can  pay  his  own  debts 
with  it 

Oomyn  on  Cont.  61,  after  referring  to  the  Acts  of  33  Hen., 
1, 16  Car.,  2  and  9  Ann,  lays  down  the  same  rule  in  these 
K«ds :  '^  And  these  acts  having  declared  the  security  void, 
it  may  be  observed  that  a  bill  of  exchange,  given  for  money 
mm  at  play,  can  not  be  recovered  upon,  though  i^n  the  hands 
of  an  endorser  for  a  valuable  consideration,  and  who  is 
totally  ignorant  of  the  circumstances  affecting  the  security/' 
Bee  abo  Cannon  vs.  Bryce,  3  B.  and  Aid.,  179 ;  Byles  on 
Bilk,  106;  Story  qu  Prom.  Notes,  sec  1928,  note;  3  Kent's 
Com.,  see.  44,  pp.  79  and  80,  (6th  edition ;)  Ct^itty  on  Con., 
(15.  So  of  a  note  given  for  an  usurious  consideration,  under 
Ae  Act  of  12th  Ann,  which  the  statute  declares  to  be  utterly 
void,  upon  which  no  recovery  can  be  had,  even  in  tbe  hands 
sf  a  bona  fide  holder  for  a  valuables  consideration,  without 
notice. 

In  Lowe  vs.  Waller,  2  Doug.,  735,  the  action  was  brought 

If  an  innocent  endorser,  without  notice.  Upon  a  note  given 

ftr  an  usurious  consideration,  and  aft;er  the  case  had  been 

aUy  argued.  Lord  Mansfield,  delivering  the  opinion  of  the 

Cbort^  said :     **  I  have  considered  this  case  very  attentively, 

lid  I  own  with  a  great  leaning,  and  wish,  on  my  part,  that 

tk  law  should  turn  out  to  be  in  favor  of  the  plaintiffs.    But 

tk  words  of  the  act  are  too  strong.     Besides,  we  can  not  get 

Ofer  tbe  case  of  the  statute  against  gaming,  which  stands  on 

the  same  ground.    This  is  one  of  those  instances  in  which 

private  must  give  way  to  public  convenience."    Lord  Ellen- 

boiongh  made  the  same  ruling  in  the  case  of  Lewis  vs. 

Kanaredo,  1  Starkie's  Rep.,  386. 

ThoB  the  law  stood  m  England,  till  the  statute  63,  Ga.,  3^ 
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changed  it,  and  declared  that  such  bilU  or  notes  given  for 
,  usury  shall  not  be  void,  in  the  hands  of  an  endorser  for  i 
valuable  consideration^  without  notice.  But  it  has  been  held 
under  the  statute,  that  the  holder  of  a  bill  who  sues  ikereoB  ■ 
must  prove  that  he  holds  it  for  value,  so  soon  as  the  defeod- 
.ant  has  shown  that  there  \y^  usprj  between  prior  parties  to 
the  instrument,     CUitty  on  Con.,  612. 

The  statute  of  this  Stat«,  passed  27th  March,  1759,  estab- 
lishes eight  per  cent,  as  the  legal  rate  of  interest,  and  declarw 
all  bonds,  contracts  and  assurances,  .given  for  a  greats  per 
cent,  utterly  void,  Mirb.  &  Craw,  Dig*  270.  This  act  v» 
amended  by  the  Act  of  22d  December,  1822,  which  declirri 
that  such  contracts,  bonds,  etc,  ''shall  not  be  void,  buttk 
principal  due  thereon  shall  be  recoverable  at  law,  and  bo 


more." 


I  la  the  case  of  Baily  vs.  Lumphm^  1  6a.,  392,  this  Cooii 
was  called  upon  to  put  a  construction  on  this  Act,  and  it  vii 
.  held  that  the  note  as  to  the  interest  was.yoid,  and  that  a  D(ite 
given  for  such  usurious  interest  was  void  io  the  hands  of  > 
bona  fide  holder  without  notice.  Nisbet.  J.,  delivering  tke 
opinion  of  the  Court,  says :  "  It  is  very  true  that  the  Courli 
in  England  struggled  hard  to  protect  an  innocent  indorscr 
against  the  plea  of  usury,  because  of  the  obvious  hardship rf 
the  case.  They,  however,  did  yield  to  the  irresistible  fo«* 
of  the  reasoning  upon  this  subject,  and  determined  that  i 
security  void  by  ataiutey  as  in  the  case  of  usury  and  gamii^i 
was  void  in  the  hands  of  a  bona  fide  holder  without  notict 
The  security  being  vUerly  void  by  law,  it  could  acquire  no- 
where and  in  no  way  any  vitalityv  A  transfer  for  value  to 
one  ignorant  of  the  taint  could  not  breathe  life  into  thecofr 
tract.  Void  in  the  beginning,  it  was  void  forever  and  every- 
where.  The  other  reason  for  this  determination  of  the  BritiA 
Courts  is  this :  if  a«  usurious  contract  could  be-  enforced  i» 
the  hands  of  a  third  person,  then  it  would  be  the  easietf 
thing  imaginable  to  defeat  the  statute  of  usury.  The  public  | 
policy  of  the  laws  against  usury  imperiously  required  »uch  \ 
a  decision.  It  was  consequently  made,  and^for  a  long  s^^ 
of  years  acquiesced  in.''    See.ftlso  3  Johns,  Cases,  Wi)^ 


ATLANTA,  DECEMBER  TERM,  1868.   483 

28;  1  Greenleaf  R.,  167;  2Ca!ne'8  Reps.,  150;  10 
,  121 ;  3  Doug.  Reps.,  268.  And  as  to  illegalitj  of 
leration  see  Chitty  on  Cont.,  574 ;  Addison  on  ConU^ 
Jtory  on  Sales,  sec.  499;  Bylea  on  Bills,  103;.  Comyn 
mt.,  59. 

is  abundantly  established  by  the  authorities  cited,  that 
larket  value  of  the  note  or  bill  at  the  time  of  the  sale  din 
B  taken  into  the  consideration.  The  gaming  notes,  and 
given  for  an  usurious  consideration,  in  each  of  the  above 
had  a  market  value.  In  each  case  the  bona  fide  holder 
lascd  without  notice,  and  paid,  and  the  payee  received, 
Liable  consideration*  for  the  note  or  bill.  But  they  had 
fol  value,  because  declared  void  by  statute,  and .  there- 
to recovery  could  be  Imd  upon  them,  no  matter  in  whose 
\  they  might  be. 

t  let  us  pursue  the  inquiry  a  little  further.  Can  a 
ery  be  had  in  a  Court  established  by  the  Constitution, 
a  note  given  for  a  consideration  which  the  Constitution 
res  null  and  void?  If  authority  is  to  govern,  unques- 
oiy  itr  cannot.  In  Craig  et  al.  vs.  The  State  of  Missouri, 
-.  410,  the  Supreme  Court  of  the  United  States  has 
ed  that  no  such  recovery  can  be  had.  By  Act  of  27th 
1821,  the  Legislature  of  the  State  of  Missouri  estab- 
1  loan  offices,  and  directed  the  officers  of  the  Treasury, 
r  the  direction  of  the  Governor,  to  issue  certificates  to 
mount  of  $200,000,  of  denominations  not  exceeding  ten 
rs  nor  less  than  fifty  cents.  These  certificates  were  to 
oeivable  at  the  Treasury,  and  by  the  tax  gatherers  and 
public  officers,  in  payment  of  taxes  or  mon&y  due,  or 
Dome  due  to  the  State,  or  to  any  town  or  county  therein ; 
y  alL officers,  civil  and  military,  in  theState,  in  discharge 
laries  and  fees  of  office,*  and  in  payment  for  salt  made  at 
life  springs,  owned  by  the  State,  and  to  be  afterwards 
l-*by  the  authority  of  the  I/egislature.  A  provision  was 
\  by  law  for  the  gradual  withdrawal  of  the  certificates 
^UDoIation,  and  all  the  eertificates  had  been  withdrawn 
mkemed  by  the  State  at  the  tinije'  the  litigation  was 
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It  was  also  provided  by  the  statute  that  the  oommiBBiona 
might  loan  said  certificates,  in  sums  less  than  $200  00|0s 
personal  securities,  by  them  deemed  good  and -soffiaiaili 
which  securities  should  be  jointly  and  severally  boand  for 
the  payment  of  the  amount  so  loaned,  with  interest  tiiereQB. 
Craig  borrowed  the  certificates  thus  issued^  and  gave  kii 
note,  signed  also  by  John  Moone  and  Ephriam  Mooiie,fe 
$199  99,  which  certificates  had  a  full  par  value,  and  «• 
used  as  money  by  the  maker  of  the  note,  and  aftenrod 
redeemed  by  the  State  at  full  par  value.  There  was,  tke» 
fore,  no  pretence  that  there  was  in  fiict  any  fiiilure  of  eoi* 
sideration.  Craig  borrowed  the  c^ificates  and  gaye  his  ooir 
for  them  in  that  case,  as  Miller  borrowed  the  Oonfedenii 
Treasury  notes,  and  gave  his  note  for  them,  in  this  case.  Th 
cases  are  alike,  with  this  difference,  that  the  certificates  Itf- 
rowed  by  Craig  were  worth  par  in  the  market.  Those  bar* 
rowed  by  Miller,  the  plaintiff  in  error,  in  this  case,  wen 
worth  about  fifty  cents  in  the  doUar  when  he  reoeived  tbett. 
In  that  case  the  statute  of  Missouri  declared  the  oertifieiitt 
and  the  notes  given  for  them,  valid.  In  this  case  the  Oott- 
stitution  of  Georgia  declares  the  Confederate  Treasury  noto^ 
issued  in  aid  of  the  rebellion,  null  and  void.  That  wtf^ 
then,  a .  stronger  case  in  fitvor  of  the  plaintiff  in  the  GoiBt 
below  than  the  case  at  the  bar. 

In  that  case  the  Supreme  Court  of  the  United  Stitaif 
Chief  Justice  Marshall  delivering  the  opinion,  held  that  ths 
certificates  issued  by  the  State  of  Missouri  were  bills  of 
credit,  and  as  the  Constitution  of  the  United  States  dedaM 
that  no  State  shall  ^'  emit  bills  of  credit,"  these  oertificilM 
or  bills  of  credit  issued  by  the  State  of  Missouri  were  void,  aid 
being  void,  as  prohibited  by  the  constitution,  that  they  wen 
not  a  legal  consideration  to  support  a  contract,  an<f  that  no 
recovery  could  be  had  upon  the  note  given  by  Craig  for  theOi 
notwithstanding  they  were  worth  par  in  the  market  when  he 
secured  them,  and  were  used  by  him. as  money. 

I  make  the  following  quotation  from  Chief  Justice  Ml^ 
shall's  opinion  in  that  case,  which  is  so  strongly  in  point  in  tliii 
that  I  make  no  apology  for  its  length :    ''The  certificates  Ar 
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wiu'di  this  note  was  given  being,  in  truthi  ^  bills  of  credit/ 
k  the  sense  of  the  oonstitutioDy  we  are  brought  to  the  in- 
fuiy:  'Is  the  note  valid  of  which  they  form  the  constitn- 
titnf  It  has  long  been  settled,  that  a  promise  made  in  con- 
•idendon  of  an  act  which  is  forbidden  by  law,  is  void.  It 
viil  not  be  questioned,  that  an  act  forbidden  by  the  Consti- 
Inlion  of  the  United  States,  which  is  the  supreme  law,  is 
■pinst  law.  Now  the  constitution  forbids  a  State  to  '  emit 
Uk  of  credit' "  The  loan  of  these  certificates  is  the  very 
■ot  which  is  forbidden.  It  is  not  the  making  of  them  while 
Iktj  lie  in  the  loan  offices ;  but  the  issuing  of  them,  the 
pttiDg  tbeiH  into  circulation,  which  is  the  act  of  emission, 
the  aet  that  is  forbidden  by  the  constitution.  The  considera- 
fioD  of  this  note  is  the  emission  of  bills  of  credit  by  the 
Bute.  The  very  act  which  constitutes  the  consideration,'  is 
die  act  of  emitting  bili^  of  credit,  in  the  mode  prescribed  by 
the  law  of  Missouri,  which  act  is  prohibited  by  the  Constitu- 
tioD  of  the  United  States.  Cases  which  we  cannot  distin- 
|iidi  from  this  in  principle,  have  been  ^decided  in  State 
OmrlB  of  great  respectability,  and  in  this  Court.  In  the 
«M  of  the  Springfield  Bank  vs.  Merrick,  d  oZ.,  14  Mass., 
122,  a  note  was  mode  payable  in  certain  bills,  the  loaning  or 
iqjotiating  of  which  was  prohibited  by  statute,  inflicting  a 
penalty  for  its  violation.  The  note  was  held  to  be  void. 
U  this  note  been  made  in  consideration  of  those  bills, 
iatead  of  being  made  payable  in  them,  it  would  not  have 
bn  made  leea  repugnant  to  the  staiute^  and  would  conse- 
^tly  have  been  equally  void, 

hk  Hunt  vs.  Knickerbocker,  6  Johns.  Bep^,  327,  it  was 
dieidsd  that  an  agreement  for  the  sale  of  tickets  in  a  lottery, 
aot  aathorized  by  the  Legislature  of  the  State,  although 
UHtitnted  under  the  authority  of  the  government  of  another 
Stat^is  ocmtrary  to  the  spirft  and  policy  of  the  law,' and 
^d«  The  consideration  on  which  the  agreement  was  found- 
td  bring  illegal,  the  agreement  was  void.  The  books,  both 
of  Massachusetts  and  New  York,  abound  with  cases  to  ibe 
■me  efeot.  They  turn  upon  the  question  whether  the  par- 
teolar  case  is  within  the  principle,  not  on  the  principle 
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'itself.  It  has  never  been  doubted/ that  a  note  giTeaoi 
consideration  which  is  prohibited,  by  law,  is  void. .  Had ' 
issuing  or  cirqulation  of  certificates  6f  this  or  any  other  i 
cription  been  prohibited  by  a  statute*  of  Miasoari,  oooli 
suit  have  been  sustained  in  the  Courts  of  that  State,  oi 
note  given  in  consideration .  of  the  prohibited  oertifical 
If  it  couJd  not,  are  the  provisions  of  the  oonstitation  to 
Iield  less  sacred  than  tiiose  of  a  State  law?  • 

It  had  been  determined^  independently  of  the  Act  of  ( 

gr^ss  on  that  auhjcct,  that  sailing  under  the  license  ol 

encipy  is  illegal.     Patton  vs.  Nicholson,  3  Wheat,  204, 

a  suit  brought  in  one  of  the  courts  of  this  disti^ict^  on  t: 

,  given  by  Nicholson  to  Patton,  both  citizens  of  the  Uii 

States,  for  a  British  License;     The  United  States  w^e  J 

at  war  with  Great  Britain ;  but  the  license  was  proo 

.without  any  intercourse*  with  the  en^my.     The '  judgma 

■  the  Circuit  Court  waa  in  ftivor  of  the  defendant,  tod 

plaintiff  sued   out  a  writ  of  error.     The  counsel  for 

defendant  in  error  was  stopped,  the  Court  declaring  thai 

use  of  a  license  from  the  enemy  being  unlawful,  one  d\ 

.had  no  right  to  purchaite  or  sell  to  another -such  a  licseoa 

be  used  on  board  an  American  vessel.     The  consideratioi 

which  the  note  was  given  being  unlawful,  it  follow! 

course,  that  the  note  was  void.     A  majority  of  the  C 

,  feels  constrained  to  ^y,  that  the  consideration  on  whict 

note  in  this  case  was  given,  is  against  the  highest  lawoi 

.  land,  and  that  the  note  itself  is  utterly  void." 

It  is  proper  to  remark  that  three  of  the  ^Justices  disK 
.  from  the  opinion  of  the  Court,  on  the  ground  that  the 
,  tificatcs  issued  by  the  State  of  Missouri  were  not,  in 
.  opinion,  bills  of  credit  within  the  meaning  of  the  com 
tion.  • 

.  ..  Mr.  Justice  Johnson,  in  bis  dissenting  opinion,  ac 
.  that  the  note  given  for  the  certificates  vrould  be  void,  if 
.  were  bills  of  credit,  prohibited  by  the  constitution.  Hia 
guage  is:       '  . 

'^  In  the  argument  of  counsel  the  objections  to  tbia 
trai^t  were  presented  in  the  iotm  -of  olgeotions  to  the 
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tion.  Bat  this  was  unnecessary  to  his  orgument,  since 
i  valuable  consideration  will  not  make  good  a  contract 
^lf  ill^al.  These  notes -originate  directly  under  the 
"  Missouri ;  they  are  taken  in  pursuance  of  its  provi- 
have  their  origin  in  it,  and  rest  for  their  validity  up6li 
I  if  that  ]aw  be  void,  must  fall  with  it.  Whether, 
>re,  the  bills  lor  which  they  were  given  be  void  or 
if  the  law  be  void,  the  notes  would  be  so*" 

case  of  Sherman,  survivor,  vs.  Barnard,  in  19th  Barb. 

291,  fully  sustains  the  position  for  which  I  contend, 
cgislature  of  New  York,  on  the  10th  of  July,  1851, 
ajssed  an*  Act  '^to  provide  for  the  completion  of  the 
!anal  enlar^meot,  and  Genesee^  Valley  and  Black  River 
^''  which  provided  for  the  issue  of  a  large  amount  m 
ates  of  indebtedness  for.  the  completion  of  the  work, 
rd'  sold  and  transferred  a  certain  written  contract,  with 
s  rights  therein,  to  Sherman  and  Moore,  which  wds 
between  himself  of  the  one  part,  and  the  canal  com- 
ners  and  the  division  engineers  on  behalf  of  the  people, 
other  pact,  by  which  it  Was  agreed  thatBaniard  should 
ict  a  certain  section  of  the  Erie  Canal  enlargement, 
oald  be  paid  therefore  a  compensation  provided  by  said 
St,  out  of  the  surplus  revenues  of  the  canals,  and  the 
As  of  sales  of  canal  revenue  certificates,  as  authorised 
d  Act.  And  Sherman  and  Moore  executed  several 
isory  notes,  amounting  in  the  aggregate  to  $2,000  00, 
ilivered  them  to  Barnard  for  his  interest  in  said  con- 

At  the  time  of  the  trade  a  case  was  pending  before 
urt  of  Appeals  of  New  York  to  test  the  constitution* 
f  the  Act  authorizing  the  canal  enlargement,  and  the 
f  said  certificates,  and  it  was  agreed  by  Sherman  and 

to  take  the  risk  and  pay  the  $2,000  00,  whatever 
be  the  decision  of  the  Court  of  Appeals  as  to  the  con* 
ibality  and  validity  of  the  Act,  or  as  to  the  validity  of 
3t8  made  under  it.    • 

Ocmrt  of  Appeals  afterwards  decided,  3  Selden,  9,  that 
I'.'iraa  unconstitutional  and  void,  and  aa  a  consequence^ 
i6.oaiitracte  made  and  certificates  issued  mider  it  were 
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unauthorized,  and  that  the  people  of  the  State  were  not  it 
in  any  sense  bound  by  them. 

After  this  decision,  Sherman,  as  the  sarviving  memlxr  tf 
the  firm,  filed  his  bill  to  enjoin  Barnard  Srom  tramfimg 
the  notes,  and  to  compel  him  to  deliver  them  np  tob64» 
celled,  and  prayed  that  Siseon  and  Chapman,  to  whom  Mooa 
had  made  part  payment  for  Barnard,  be  restrained  frompi^ 
ing  over  the  money  to  Barnard,  etc.  The  Conrt  below  hii 
that  Barnard  was  entitled  to  recover  upon  the  notes,  aatlopti 
appeal,  the  Supreme  Court  reversed  the  decision,  aodnkl 
that  the  sale  of  an  absolutely  void  chose  in  action  will  ail 
fi[)rm  any  consideration  for  a  promise.  Judge  Strong,  ddi^ 
ering  the  opinion  of  the  Supreme  Conrt,  eays :  ^  Bat  ial^ 
pendent  of  the  decision,  the  naked  legal  proposition  thatftl 
sale  of  an  absolutely  void  chose  in  action  will  not  form  Bf 
consideration  for  a  promise  is,  I  think,  inoontrovertthk . 
If  void,  no  legal  obligation  is  created  by  it,  and  it  is  in  viiV 
of  the  law,  as  if  it  did  not  exist  Void  things  are  is  tt 
things,  and  some  value  is  essential  to  a  valid  considenUiflt' 
(Story  on  Contracts,  sec.  443.)  The  principle  is  the  niB% 
notwithstanding  such  chose  in  action,  is  aaleable  in  maiU 
for  even  the  full  value  that  would  attach  to  it  if  valid.  If 
the  law  does  not  recognize  it  as  having  some,  binding  tamh 
and  will  not  enforce  it,  a  note  given  for  the  sale  of  it  will  bi 
invalid  for  want  of  consideration.  It  has  no  intrinsic^  M 
legal  value,  and  therefore  in  law  no  value.  Although  nb* 
able  in  market,  if  the  sale  is  on  credit,  no  l^al  debt  is  therein 
created ;  payment  may  be  resisted  for  want  of  considorstkii 
and  if  the  sale  is  for  cash,  if  the  money  paid  can  not  bi 
received  back,  it  is  not  because  a  consideration  was  reoeitil 
fi^r  it,  but  upon  the  principle  which  precludes  the  teoaverjd 
money  voluntarily  paid  with  a  AiH  knowledge  of  all  At 
facts." 

Rodman  vs.  Munson,  13  Barbour,  63,  involves  the  no* 
question  as  to  the  validity  of  a  note  given  for  part  of  t^ 
*^  canal  revenue  certificates,''  referred  to  in  the  case  last  dted. 
The  Court  in  this  case  holds  the  Act  authorijnng  the  ConiP' 
troUer  to  issue  the  certificates  to  b^  unconstitntionBl  aad 
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rative,  and  the  eertificates  to  be  wholly  null  and  void, 
iiat  the  note  given  for  said  certificates  is  without  eon^ 
tioD,  and  that  its  payment  can  not  be  enforced, 
e  same  question  was  again  before  the  Court,  in  the  same 
le,  p.  188,  and  the  same  judgment  was  pronounced. 
iges  194  and'  195,  the  learned  Judge,  after  stating  that 
tefense  set  up  is  that  the  note  was  given  for  canal 
oe  certificates  under  the  Act  6f  1861,  which  is  in  con- 
rith  the  constitution,  and  that  the  certificates  did  not 
tote  a  consideration  to  support  the  note,  uses  this 
age :  '^The  first  point  raised  by  the  plaintifi*'s  counsel 
at  the  canal  revenue  certificates  had  a  marketable  value, 
1  was  at  all  events  a  sufficient  consideration  for  the  note, 
the  fact  that  a  paper  would  sell  in  market  does  not  of 
,  render  it  available  as  a  consideration^  as  there  are 
'  who  would  willingly  purchase  counterfeit  bills,  or 

given  for  gambling  debts,  or  otherwise  contra  bonos 
9y  but  surely  none^of  these  would  give  validity  to  a  con- 
The  rule  is,  that  a  consideration  is  sufficient  when  it 
any  legcU  value,  but  insufficient  where  it  has  none.  It 
80  laid  down  substantiaUy  in  the  case  of  Johnson  vs. 
Sy  (2  Hill,  606,)  quoted  by  the  plaintiff's  counsel,  and 
iQtborities  there  cited  by  the  late  Judge  Cowed.  The 
ntant  question  in  this  case  is,  whether  the  canal  revenue 
Soate  was  in  law  valudeas^  and  it  certainly  was  so,  if 
ict  under  which  it  was  issued  was  unconstitutional.'' 

has  been  decided  that  there  can  be  no  recovery  on  a 
given  for  the  purchase  of  a  ticket  in  a  lottery  prohibited 
iw.  Hawkins  vs.  Cox,  2  Cr.  C.  C,  173,  and  in  Thomp* 
va.  Milligan,  Ibid,  207.    So,  in  NeW  Jersey,  a  convey- 

foanded  on  a  lottery  ccmsideration,  is  void,  though  the 
rjr  was  contrived  and  drawn  in  another  State.  4  W.  C. 
129. 

ha  statute  24  Qa.,  2,  c  40,  prohibits  persons  from  recover- 
a  debt  incurred  by  sale  of  spirituous  liquors,  in  less 
itities  than  of  the  value  of  twenty  shillings,  and  when 

of  the*  consideration  for  a  bill  was  spirituous  liquonr 
nl  tlia  atatdte,  and  part  for  money  Jent,  it  was  holden 
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wholly  void  in  the  hands  of  the  payee.  So  n  bill  of  efc 
change  accepted  to  secui^  payment  of  moneys  taken  it  &i 
door  of  an  unlicensed  theatre,  is  void  in  the  hands  ofAfrk 
payee,  who  knew  the  theatre  to  be  unlicensed.  Bylcs  a 
Bills,  110.  An  action  cannot  be  maintained  to  recover  ttl 
price  or  value  of  libelious  or  immoral  pictures  sold  hj  ttl 
plaintiff  to  the  defendant.  Forbes  vs.  Johns,  4  Esmff.! 
And  Best,  C.  J.,  held  that  the  plaintiff,  a  printer,  could  Ml 
recover  any  remuneration  for  printing  '^  The  Memoin  4 
Harriet  Wilson,"  it  being  a  work  of  grossly  immonl  and 
libelous  character.     Poplett  vs.  Stockdale,  R.  and  M.^  357.' 

In  all  these  cases,  as  in  the  case  at  bar,  the  oonsideratktt 
of  the  note  or  bill  had  a  marketable  value,  and  the  maker 
of  the  note  received  actual  value.  But  as  the  law  dechuil' 
the  consideration  to  be  ill^al  and  void ;  as  the  ConstitatioB 
of  Georgia  declares  the  Confederate  notes  in  this  case,  "to 
have  been  and  to  be,"  no  recovery  could  be  had,  because  tbi 
consideration  had  no  le^al  value.  There  must  not  only  bt 
a  consideration,  but  in  the  just  sense  of  the  law  it  mustbt 
legal  as  well  as  adequate.  Story  on  Prom.  Notes,  sec  188; 
Chitty  on  Bills,  ch.  3,  sec.  1,  p.  T8-86,  (8  ed.,  1833;)  Bay- 
ley  on  Bills,  ch.  12,  p.  494-495,  (5  ed.,  1830. 

The  Courts  will  not  enforce  a  contract  founded  on  addl- 
ing in  Confederate  Treasury  notes.  Nordlinger  vs.  Vaiden, 
2  Am.  L.  Rev.,  188.  Bank  of  Tennessee  vs.  The  Unia 
Bank,  Ibid,  346. 

The  pame  ruling  has  been  made  by  Jndge  Erskine,  the 
learned  and  able  United  States  District  Judge  for  this  StaU^ 
in  the  case  of  Baily,  Trustee,  vs.  Milner,  reported  in  35 
Ga.  Reps.,  330 ;  and  Scudder  vs.  Thomas,  35  Ga.,  364. 

I  might  multiply  authorities,  but  deem  it  useless*  Those 
already  cited  seem  to  me  to  establish  the  position  beyond  all 
question  that  there  was  no  legal  consideration  for  the  note^ 
which  is  the  foundation  of  this  suit,  and.  that  the  judgment 
of  the  Court  below  ought  to  be  reversed. 

5.  Before  concluding  this  opinion  I  remark  that  the  Cody 
stitutional  provision  applies  only  to  executory  contracts,  or  to 
cases  where  an  effort  is  made  to  give  v^idity  to  bonds,  deedi^ 
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Ub,  or  other  evidences  of  debt,  used  in  aid  of  the  rebellion^ 
aod  not  to  contracts  which  have  been  fully  executed  by  the 
fifties.  If  Miller  had  paid  the  amount  called  for  by  this 
Bote  to  Gould,  the  Courts  would  not  aid  him  to  recover  it 
kek.  In  all  cases  of  contracts  made  during  the-war,  in 
thich  Confederate-Treasury  notes  were  used,  and  the  contract 
ftllj  executed,  the  Courts  will  aid  neither  party*,  but  will 
lave  them  where  they  find  them.  In  pari  delicto  potior  eat 
mditio  defenderUid. 


JoHy  A.  Loxo,  (JlaintiiT  in  error,  vs.  The  State  op  Geob- 

oiA,  defendant  in  error. 

L  It  U  too  late  afler  arraignment,  and  the  case  is  before  the  jury,  to 
object  to  an  indictment  on  the  ground  that  it  fails  to  allege  the  resi- 
^ce  of -the  defendant. 

t  Wlien  At  appeared  from  the  record  that  the  venue  in  a  murder  case 
WIS  changed^  on  the  motion  of  the  prisoner,  at  the  April  Term,  1868, 
from  Gordon  to  l)artow  county,  and  the  case  was  called  for  trial  at 
tke  NoTember  Term,  1868,  of.  Bartow  Superior  Court,  the  defendant 
'^charged  with  notice  that  the  ease  will  then  and  there  be  called,  a«d 
W  cinnot  excuse  himself  for  want  of  diligence  in  preparing  for  trial, 
bjhis  affidavit  that  he  did  not  know  the  case  had  been  moved  to  Bar- 
tow county,  and  would  be  called  for  trial  at  the  next  regular  term. 

t  The  simple  fact  that  the  defendant  has  been  in  jail,  in  a  distant  coun- 
ty, does  not  excuse  him  for  want  of  diligence  in  preparing  for  trial* 

i  The  unexplained  absence  of  the  counsel,  on  whom  the  defendant 
"mostly  relies,''  is  not  a  good  ground  for  continuance. 

&  When  a  motion  is  made  to  continue  a  criminal  case,  at  the  calling  of 
^e  case,  the  movant  mast  take  all  his  grounds ;  he  cannot,  a/ter  hi^ 
■otion  has  been  overraled,  filo  a  special  plea,  based  upon  facts  known 
it  the  time  of  the  firtt  motion,  and  then  move  to  eontinue  because  not 
nady  to  try  that  plea. 

i  This  Court  will  not  interfere  with  the  judgment  of  the  Circuit  Judge 
in  a  Matter  *lefl  by  Taw  in  his  wise,  legal  discretion,  unless  it  appearls 
tffirmatively  that  the  discretion  has  been  abused. 

7'  The  plea  of  in8^nity,  provided  for  in  section  4284  of  Irwin's  Code,  is, 
in  its  natare,  a  plea,  the  object  of  which  is  to  prevent  a  trial  on  the 
merits,  and  though  it  may  cover  insanity  at  the  time  of  the  act,  its 
nseiice  is  that  the  prisonei  is  insane  at*  the  trial,  and  it  must  contain 

'tkktullegstion.  ^ 
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8.  It  is  not  error  for  the  Court,  in  a  criminal  case,  to  refuse  te  cbtqi 
the  jury  that  if  from  any  cause  they  have  doubts  of  the  prisosiA 
guilt,  they  most  acquit,  and  to  chaige  instead,  that  any  oome  ii  toi 
sweeping,  but  that  if  they  have  any  reasonable  doubts  which  srin 
from,  or  grow  out  of  the  CTidence,  they  must  acquits 

9.  The  jury,  in  a  murder  case,  have  no  right  in  this  State  aathorititifi^ 
to  recommend,  in  lieu  of  the  death  penalty,  imprisonment  for  Kft^ 
except  in  Q^utes  where  the  conTiction  is  founded  solely  on  cireamiliii 
tial  evidence,  and  it  is  no  ground  for  a  new  trial  ihat  the  Jsdieii 
this  case  said  to  the  jury,  *'  if  there  are  palliating  circnmstaDCss,  or 
good  legal  reasons,  you  may  so  recommend.*' 

Murder.     Motion  for  new  trial.     Decided  by  Judge  Pab* 
ROTT.    Bartow  Superior  Court    September  Term,  1868. 

John  Long,  as  principal,  and  John  C.  Duff,  as  acoeaBOfji 
were  indicted  for  murdering  Abraham  B.  Echols,  in  Gordoi 
county,  Georgia,  on  the  16th  of  October,  1866.  The  bill 
of  indictment  was  silent  as  to  where  thev  resided.  BectM 
a  jury  could  not  be  had  in  Grordon  county,  in  April,  1861^ 
the  Judge,  on  motion  of  prisoner,  ordered  that  said  one 
should  be  tried  in  Bartow  county.  On  the  21st  of  SeptenK 
ber,  1868,  the  case  was  called,  and  the  defendant's  Monafl 
stated  that  they  intended  pleading  insanity,  and  asked  the 
Judg^  for  an  officer  to  send  for  witnesses ;  but  he  said  it 
would  be  time  enough  when  the  issue  was  made.  On  the 
24th  of  September,  1868,  the  case  was  called  for  triiL 
When  Long  was  arraigned  his  attorneys  wished  to  pleid 
nothing  but  insanity ;  the  Court  required  a  plea  of  '^gailtjr" 
or  "not  guilty,''  and  thereupon  they  plead  "not  guilty"  and 
insanity  at  the  time  of  the  killing.  Simultaneously  Long 
moved  for  a  continuance  upon  the  grounds :  Ist  Thit 
Nicklin  was  his  attorney,  on  whom  he  mostly  relied,  nai 
whom  he  had  partly  paid ;  that  he  was  absent,  as  he  believed, 
because  he  had  not  been  informed  that  said  case  had  beea 
transferred  from  Gordon  county ;  that  Long  himself  did  not 
know  of  this  transfer  till  the  22d  instant,  when  the  oflto 
went  for  him  to  Milledgeville,  Baldwin  county,  where  be 
had  been  confined  since  the  finding  of  the  bill  of  indiei- 
ment ;  that  he  had  had  no  opportunity  of  corresponding  with 
Nicklin ;  that  he  believed  Nicklin  believed  said  case  wooU 
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oy  said   witnesses  that  when 
./as  approaching  him  (Long)  with 
^cher  man  by  his  side  with  a  gun  in 
in  the  act  of  shooting  at  Lodg,  and 
dch  acts  on  the  part  of  deceased  as  would 
jiplete  justification  for  Long ;  that  he  posi- 
.nat  three  or  more  of  said  mtnessea  were  present 
le,  knew  ftll  the  facts,  and  would  be  oompelled  to 
aforesaid,  and  finally,,  that  this  motion  was  not 
lelay,  but  to. obtain  a  fiiir  trial . 
dge  'asked  what  &ct9  the  defendant  expected  to 
ach  of  said  witnesses,  but  his  counsel  wonld-  not 
e  form  of  6he  motion.    The  conttnuanoe  was  not 
nt  for  some  cause,  unexplained  by  the  record,  the 
Dt  proceed  then.  ^ 

e  was  again  called  on  the  28th  of  September,  1868. 
leys  reiterated  his  showing  for  a  continuance  as  to 
absence,  and  asked  a  continuance  for  the  further 
the  absence  of  J.  K.  Carter',  of  Hall  county,  T.  L. 
rjiitfielil  county,  who  had  been  iuhpamaed,  and  of 
is,  of  Pickens  or  Gilmercounty,  whose  name  he  had 
liuedy'by  whom  he  would  prove  the  fSeu:te  aforesaid 
lis  approaching  him  with  a  pistol  at  the  time  of  the 
'be  ftrmal  parts  (j£  the  showing  were  all  otA'P^cL 
byi;  introduced  John  Hays  to  prove  that  liewis  and 
jriimit  at. the  killing,  and  Hays  stated  that  there 
I  atlf^^peMoaa  present  in -Court  who*  were 'pr^Wt 
XJKXvnx— 32. 
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at  the  killing.    The  Court  refused  to  allow  the  oontinaaiNBi 
A  speoial  jury  was  empannelled  to  try  the  issue  of  iBiuitf. 

On  the  29th  of  September^  1868|  they  again  moved  to 
continue,  submitting  as  a  showing  an  affidavit  by  Long  tbii 
he  was  not  ready  to  proceed  with  the  mne  of  insanitf  be- 
cause of  the  absence  of  Campbell  Wallace  and  twenty-sera 
other  witnesses,  {naming  them,)  of  Walker  county,  Gcoi|ii» 
by  whom  he  expected  to  prove  that)  at  the  time  of  tke 
bulling,  Long  was  laboring  under  insanity  or  mental  abem- 
4ioD,  and  that  he  had  been,  for 'some  time  previonslj,  le 
afflicted,  and  because  of  the  absence  of  said  Lewis,  said  CtHf 
and  said  Carter,  by  whom  he  expected  to  proye  th6  atte 
fiicts.  .  With  this  was  an  affidavit  by  ^esse  A.  Glenn,  one  «f 
Long's  attorneys,  stating  that  on  the  2l6t  of  Septemfatfy 
1^68,  he  had  asked  for  an  officer  to  send  for  these  witaeMii 
having  stated  his  intention  to  plead  insanity  as  aforesaid|U4 
that  the  Court  would  not  then  send,  and  that,  at  eadi  calii^ 
of  the  case  since,  he  had  notified  the  Solicitor  Greneial  of  lib 
intention  to  rely  on  said  pl^.  The  Court  ordered  the  oei 
to  proceed.  The  defendant's  attorneys  offered  no  testimonf, 
npr  would  offer  any.  Thereupon,  the  Court  ordered  tkl 
plea  of  insanity  stricken,  and  that  the  case  should  be  tM 
iinder  the  plea  of  not  guilty. 

The  case  was  submitted  to  the  jury,  and-  a  witness  ftrAi 
State  was  sworn  and  was  about  to  be  examined.  Tta 
Long's  attorneys  moved  to  quash  the  indictment  beoaoie  lb 
indictment  was  silent  as  to  Long's  residence ;  it  wanted  tb 
words  ''  of  the  county  and  State  aforesaid  "  after  thodefeirf' 
ants'  names. 

.  The  Court  overruled  the  motion,  holding  that  that  iT^ 
ment  was  unnecessary. 

The  testimony  for  the  State  was  as  follows : 

fi.  C.  Book  sworn  said :  I  was  present  wlien  deceased  «il 
killed,  in  October,  1866, 1  think  the  10th,  in  Gordon  coai^; 
I  first  saw  Long  at  Calhoun ;  he  was  in  searcli  of  a  hom  oi 
Wednesday  evening;  I  and  Mr.  Echols  went  home  fnm 
Cbnrt.;  I  was  eating  supper  and  heard  a  noiae  in  the  hot' 
sent  my  saii'  out  to  aee :  heard  aonie  one  oominff^'-and  saw  LoM 
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atening  to  shoot  my  son,  with  pistol  in  hand ;  Long  said 
ronld  shoot  me  if  I  oanie  where  he  vtvlb;  he  then  got  on 
lOTse  and  galloped  off  between  my  house  and  EchoW;  I 
w  Long,  and  know  it  was  the  same  man  with   Dufl^ 

that  the  horse  Ijong  had,  there  was  a  dispute  about;. 
g  rode  off  up  the  lane;  he  was  bareheaded  and  the 
e  WHS  without  a  saddle;  I  was  standing  in  the  yanl;  he 

oa  back ;  deceased  was  feeding  his  hogs  as  IjOng  rode 
: ;  Long  called  to  deceased  to  come  to  him ;  deceased  said 
grouid  be  there  in  one  minute;  deceased  wont  to  the 
h,  Bet  his  bucket  down,  turned  back  toward  where  Long 

and  asked  Long  what  he  wanteil ;  Long  said  he  was 
ting  an  horse  thief;  deceased  asked  Long  what  kind  of  an 
e;  Long  said  b  gray  horse,  as  well  as  I  recollect;  de- 
ed asked  who  stole  the  horse;  Long  answered  "Adair"; 
ascd  said  nothing  more,  that  I  heard ;  Mr.  Cox  asked 
g  if  he  were  not  the  man  who  passed  there  a  few  minutes 
re ;  Long  said  he  was  not ;  Cox  asked  Long  why  he  had 
nddle,  and  why  he  was  bareheaded ;  Long  said  he  lost 
hat  while  hunting  this  thief;  Cox  asked  Ix)ng  who  .were 
I  him ;  he  said  two  or  three  men  were  with  him,  and 
I  lired  at  deceased  and  killed  him;  I  remember  nothing 
<  was.  said,  if  anything  was ;  Long  then  rode  off  and  hal- 
d;  Cox  said,  "follow  him,  gentlemen;"  Long  hallooed 
c  and  said,  *^come  on  and  I  will  wait  for  you;"  the 
[)1  ball  struck  deceased  just  over  the  left  eye,  and  the  ball 
;ed  in  the  back  part  of  his  head ;  I  examined  the  wound; 
ig  was  about  three  feet  from  deceased  when  he  shot;. 
«  was  only  deceased's  fence  between  them ;  deceased  was 
ihe  side  of  the  fence  next  to  his  house;  the  killing  was 
wetsi  snnset  and  dark;  deceased  had  been  home  some 
r  before  he  was  killed ;  deceased  was  Clerk  of  the  Su- 
or  Coart;  it  was  two  hours,  by  the  sun,  when  I  and 
Sased- went  home;  when  the  pistol  iired  deceased  dropped 
k  and  fell;  don't  suppose  he  moved  after  he  was  shot; 
Ig  went  away,  aft;er  the  shooting,  as  fast  as  his  horse 
M  go;  I  aaw  Long  several,  times  between 'My>nday  atid 
Umity ;  never  aaw  the  horse  till  Long,  Dnfly  and  King 
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brought  him  in  and  were  disputing  about  him ;  Long  iai 
the  shooting;  Cox  was  somewhere  in  the  yard  when  Long 
came  np ;  Miller  was  in  tlie  yard,  between  the  house  and  tbi 
fence;  Cox  was  by  the  side  of  the  deceaja^  v^ben  he  waaihoti 
Mijlen:  was  on  the  lefl  and  Cox  on  the  right  of  decenej 
when  lie  was  shot ;  I  was  a  juryman,  that  week,  in  Gordol 
county;  was  in  Court  Monday,.  Tuesday  and  WednesdiK 
and  deceased  was  discharging  his  duty  as  Clerk ;  my  hoott  i| 
some  fifty  yards  from  deceased's ;  I  was  swora  on  the  009 
mitting  trial  in  this  case;  I  swore  ifhen  that  deceased  ml 
about  focding  his  hogs.;  I  was  saddling  my  horse  as  Lof 
oamc  between  deceased's  house  and.  mine;  I  heard  tbeeoDTff* 
nation  l)etween  Cox,  Long  abd  deceased ;  deceased  was  staple 
ing  against  the  fence,  and  had  bis  foot  on  it;  the  fence  iff 
some  forty  feet  from  deceased's  house;  I  am  not  positiui 
whether  it  was  Monday  or  Tuesday^  when  I  first  saw  Dolt 
Lserved  on  the  jury  three  days  that  week ;  was  on  the  petit 
jury;  I  have  had  no  conversation  as  to  wimt  I  should sv4 
in  this  case;  I  was  some  thirty  feet  from  deceased  when  M 
was  shot.  .1 

WiLLT^V3i  Miller  sworn,  said :  I  was  with  deceased  wheo 
he  was  killed,  not  more  than  five  feet  .from  him ;  it  was  it 
Gordon  county,  Wednesday  night,  10th  October,  18S6,b^  j 
twecn  sim-down  and  dark ;  deceased  was  standing  at  bis  gifi-  \ 
in  front  of  his  dwelling-house,  on  the  inside  of  the  ftM|  ; 
about  fifteen  steps  from  his  dwelling-house;  I  sawhimviMI 
he  went  to  the  gap ;  he  and  I  first  wont  to  the  gap;  wentff  \ 
going  to  feed  the  hogs,  and  were  at  the  gap  to  pour  in  thetf 
slop  ;  I  returned  to  set  my  bucket  down,  and  returned  to  tiff  ^ 
piazza ;  I  and  deceased  walked  on  in  the  direction  of  thegipi 
the  man  who  shot  deceased  was  sitting  on  bis  hoi^  at  tbi 
fence ;  deceased  said  to  that  man  "  how  do  you  do?"  theins| 
said  he  was  hunting  a  horse-thief ;  deceased  asked  him  wluv 
hesu^ected;  he  answered, /' a,  man  named  Adair;"  ''TC9 
well,"  said  c^eceased ;  the  man  who  shot  deceased  said,  "boM 
on  a  minute  or  two,  and  I  will  assist  you ; "  a  word  or  tff 
passed,  but  nothing  in  anger,  when  that  man  .drew  hjs  pii^ 
and  shot  deceased  do^^  by  tha  fence,  not  being  over  toR^ 
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from  cleceas^l  when  he  shot  him;  the  man  imfYicdiately 
led  off  and  broaght  it -scream  as  he  did  sb. 
earn  not  identify  Long  a?  the  man  who  shot ;  the  man 
a  stranger  to  me ;  he  was  on  a  gray  lior^e ;  the  horse  \ysB 
lOUt  a  saddle,  and  the  4nan  bareheaded;  deceased,  and 
man  who  shot  him,  did  not  converse  more  than  fifteen 
at«s  before  deceased  was  shot ;  deceased  fell  to  tlie  ground 
he  orack  of  the  gun ;  (I  suppose  the  shot  was  with  a  pis- 
)  the  man  instantly  left,  after  the  shooting,  as  fitst  as  hia 
»e  ooald  go;  I  went  to  deceased  immediately;  he  never 
ired  hand  or  foot,  nor  breathed,  after  he  was  shot;  he  was 
ick  just  over  his  left  eye;  I  saw  blood  escaping  from  the 
[-hole  and  from  the  ears;  I  think  the  bone  of  the  skull, 
;he  back  i)art  of  the  head,  was  broken ;  Mr.  Cox  and  I' 
«  present  when  deceased  was  shot;  Boon  was  near  by,  bnt 
not  see  him  when  deceased  was  shot;  Boon  was  not 
sent  at  the  shooting ;  no  one  but  myself  and  C6x  Were 
sent,  so  far  as  t  know ;  I  was  at  work  for  deceased ;  Cox 
at  but  of  tlie  house  with  deceased ;  we  went  out  in  the 
t  place  to  feed  the  hogs. 

feC  C.  Boon  re-introduced,  said  ;  When  I  first  saw  Long; 
was  very  drank;  deceased  had  no  weapons  when  he  was 
led,  and  was  making  no  effort  to  hart  Ijong. 
nritl^AM  Miller  re-introduccd,  said:  I  did  not  flee 
eased.  Cox,  or  any  one  at  deceased's  house,  have  ahy  kind 
weapons ;  no  angry  words  was  said  by  deceased  to  pris- 
jr'in  any  way;  they  might  have  had  arms  without  my 
swing  it. 

L  W.  Reaves  sworn,  said:  I  was  not  present  when 
eased  was  killed ;  I  saw  ^vouiid  right  above  left  eye,  made 
a  ball ;  it  passed  through  the  head  and  lodged  against  the 
a  on  the  opposite  side ;  the  skull  was  broken,  back  and 
Bt;  I  saw  brains  and  blood  escaping  from  the  wound ;  I 
reraeea  Lbrtg  before,  saw  him  in  Calhoun  on  the  day  before 
IBued  was  killed ;  saw  Long  frequently  during  that  day ; 
r  flnt  time  I  saw  him  he  was  holding'  a  horse  owned  by 
•;  Tktttf  a  gray  or  white  horse ;  I  don't  remember  about 
rJMine  Mag  toddled ;  the  next  time  I  saw  him  wad  the  day 
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after  the  killiog,  about  two  or  three  o'clock ;  Lopg  was  oo  thi 
same  horse,  in  the  woods,  about  a  mile  to  (be  left  of  GilhoBo;. 
he  was  bareheadedi  and  the  horse  was  without  a  saddle ;  Long, 
the  prisoaer,  is  the  man  I  saw  the  dby  of  the  killing;  the 
whole  county  was  in  pursuit  of  him,  because  he  was  akupi 
with  killiug  deceased ;  it  was  from  1  to  10  or  12  o'clock,a9i 
perha])s  a  littJe  later;  Long  had  on  him  three.Colt's  pifikoii 
when  fpuud,  each  shoots  six  times,  but  oue  had  one.barreiaf 
it  discharged ;  I  arrested  Long ;  he  said,  at  the  time  of  fail 
arrest,  that  is,  the  first  word  was,  ^^do  you  waut  this  horse," 
or  he  might  have  said,  ^*  are  you  hunting  mfi?''  I  took  thft 
pistols  and  carried  them  to  town  ;  handing  Long  the  pifltol, 
with  an  empty  barrel,  I  asked  him  if  it  was  the  one  wikk- 
which  he  killed  deceased,  and  lie  said  it  was;  I  am  a  pree- 
tising  physician ;  said  shot  killed  deceased ;  pistols  geaerallj 
sell  from  $15  00  to  |18  00 ;  I  never  saw  Long  and  Duff  io 
town  except  on  the  day  of  this  killing.  Carter's  quarter  il 
in  the  direction  of  deceased's  bouse,  but  that  is.  not  the  bat 
roatl ;  Long  was  drinking  on  the  day  of  said  killiog ;  it 
up  in  the  day  sometime  when  deceased  was  killed, audit 
one. or  two  o'clock  when  Long  \vas  seen  drinking. 

The  defendant's  attorneys  introduced  no  testimony.  After 
argument  they  requested  the  Court  to  charge  the  jary  as  id-' 
lows : 

1st.  ^^  The  jury  are  the  judges  of  the  law  and  the  i^ 
and  are  bound,  under  your  oath?  a9  jurors  in  this  caseftRi 
decide  tlie  law  according  to  your  own  opinion  of  the  law  ji 
they  may  differ  from  the  Court  in  its  charge  to  them  SB  to 
the  law.  If  you  consdentioasly  differ  with  the  Court  as  to 
the  law,  and  fail  to  carry  out  that  difference,  you  would  fa* 
guilty  of  perjury." 

.2d.  ''If  there  is  a  reasonable  doubt  in  the  minds , of  thS' 
jury,  from  any  cause,  as  to  the  guilt  of  the  prisoner  under 
the  charge  of  murder,  then  the  jury  can  not  find  the  .pris- 
oner guilty  of  that  charge;  that  the  jury  are  there  to  coa- 
sider  as  to  tlie  offense  of  manslaughter,  and  if  then  shonU 
be  a  r'iasonable  doubt  in  the  minds  of  the  jury,  fcom  naf 
cause,  then  the  jury  can  not  find  the  defiendant  gailiy  of  maa- 
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Migbter;  you  ehould   be  governed   by  this  role   id   the 
reetigation  of  the  several  grades  of  maDslaughter,  and  if 
iseoable  doubts  should  go  through  the  ease,  on  each  grade, 
homicide,  then  you  should  acquit  the  prisoner." 
Id.  "  If  fehe  jury  believe  that  the  prisoner  was,  at  the  time 
the  coannissioa  of  the  act,  surrounded  by  such  circum- 
jiccs  as  would  excite  the  fears  of  a  reasonable  man,  tliat 
i  deceased,  or  those  who  were  approaching  him,  intended 
commit  a  fxirsonal  injury  upon  him  amounting  to  a  felony^ 
en  the  killing  must  be  justifiable  homicide ;  that  is  the 
ir^  whether  deceased  really  intended  or  not  to  injure  the 
iaoaer,  the  law  does  not  look  alone  to  deceased's  intention, 
it  to  the  circumstances  which  would  cause  a  reasonable  man 
act/' 

What  the  4th  request  was,  does  not  api)ear  by  the  record. 
6tb.  **  Mental  alienation,  from  any  cause  whatever,  at  the 
me  the  deed  was  done,  to  the  extent  that  the  accused  did 
it  know  what  he  was  doing,  will  rebut  the  presumption  of 
alioe  arising  from  the  apparent  recklessness  of  his  (defend- 
i|fs)  conduct  so  as  to  reduce  the  offence  from  murder  to 
aaslaagbter.'' 

6th.  "  That  while  drunkenness  is  no  excuse  for  crime,  yet 
Nl  must  consider  of  it,  as  a  means  of  coming  to  a  cooclu- 
op  ia  arriving  at  the  intcnti(m  of  the  accused,  and  his  state 
r  mind  at  the  time,  so  as  to  show  the  absence  of  malice, 
id  the  apparent  recklessness  of  his  conduct  might  be  so  &r 
wnsed  as  to  reduce  the  offence  to  manslaughter.'^ 
Afker  giving  in  charge  all  the  grades  of  homicide,  the  Judge 
iooeeded  to  charge  the  jury  aa  follows :  *^  If  you  believe, 
om  the  evidence  in  this  case,  that  I^png  shot  Echols  through 
(e  Jiead,  and  the  evidence  has  not  disclosed  circumstances  of 
diation,  the  Court  charges  you  that  this  is  such  an  external 
voftmstapc^  capable  of  proof,  as  may  establish  express 
■licB,  and  if  this  act  killed  Echols,  and  the  proof  does  not 
fenr  il  to.be  voluntary  manslaughter  or  involuntary  man- 
iMghter,  or  justifiable  bomicide,  it  is  murder,  and  it  is  youf 
Mrietofitod. 
^Hm  ft-  homicide  is  clearly,  proved,  malice  is  presumed 
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hy  the  lax?,  unless  the  testimony  discloses  droumstanoa  sai 
rebuts  that  jyresnciption.  If  the  jury  believe  that  Loiif 
shot  and  killed  Echols  intentionally,  he  i^  presfimed  1» 
intend  the  natural  and  proximate  eousequenoes- <if  his  ovh 
aots,  and  if  it  is  not  shown  that  Echols,  or  those  witK  Edwls 
and  co-operating  with  him,  assaulted  Long  or  attempted' to 
commit  a  violent,  personal  injury  to  Long,  or  did  someotkar 
act  equivalent  to  these,  it  \rlll  be  your  daty  to  find  iMg 
guilty  of  murder. 

Malice  shall  be  implied  wherever  no  oonsiderable  pnm> 
cation  appears,  and  where  all  the  circumstances  of  the  VHM^ 
show  au  abandoned  and  malignant  heart.  This  law  sbovt 
that  when  a  person  shoots  into  a  crowd,  or  toward  a  penoa 
unknown  to  the  slayer,  and  kills  another  in  a  reckless  wMr 
ner,  and  when  the  circumstances  show  a  disregard  of  bntua 
life  or  human  safety,  that  malice  is  impiied.  In  this  cak^'it 
may  appear  that  both  express  and  implied  malice  is  showE 
The  Court  has  already  charged  you  as  to  express  mdkse.  V 
the  evidence  shows  that  Echols  had  given  Long  no  consider 
able  provocation,  and  he  was  unknown  to  Ix)ng,  and  tU 
Long  wantonly  shot  and  killed  him,  malice  is  implied,  ui 
the  killing  is  murder,  and  the  jury  fshoutd  so  find.'* 

He  then  gave  in  charge  the  first  of  said  requests.  Bm 
read  the  second  to  the  jury,  saying  that  he  dieclined  todiaip 
it,  and  added  that  if  they  had  reasonable  doubfs  with  thf 
several  grades  of  homicide,  and  those'  doubts  firose  from  o^ 
grew  out  of  the  testimony  in  the  case,  the  position  taken ^ 
right ;  that  the  words  "  from  any  cause  "  were  too  sweepiogi 
and  should  be  understood  thus :  "  from  any  cause  showa  kf 
or  originating  from  the  testimony  in  the  ease.'' ' 

He  declined  charging  the  third  request>.  Heading  it  t» 
the  jury,  he  said :  ^'  Unless  deceased,  and  those  with  de4 
ceased  and  co-operating  with  him,  intended  or  showed  la 
prisoner  that  they  intended  to  commit  a  'violent  pers^ 
injury  on  prisoner,  amounting  to  a  felony,  the  prisoner  wwtt 
hot  be  justifiable  in  killing  deceased.  If  A  and  B  vott 
approaching  C,  and  exhibiting  evidence  of  felooioua  injuiiii 
OB  C,  it  would  not  justify  C  in  killing  D,  who  haa  nollliDg 
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6  with  A  and  fi.  What  a  stranger  or  third  party  did 
"oposed  to  do  could  not  justify  Long  in  killing  EcholsV 

0  LiOng  had  been  given  reason  to  infer  that  Echok 
ded  to  harm  him  seriously/' 

le  fourth  request  he  refused.  Reading  it  to  the  jury,  he 
■  •' With  r^ard"  to  this  charge,  unless  the  evidence 
*s  tShat  the  accused  had  good  reason  to  believe  that 
»ls,  or  some  one  acting  in  conjunction  with  him,  were 
t  to  commit  some  injury  upon  the  accused,  the  accused 
nd  right  to  shoot  deceased,  and  unless  Echols  had  some- 

1  to  do  with  the  circumstances  surrounding  prisoner,  or* 
»ner  had  good'  reason  for  believing  tliat  Echols- Was 
ged  in  them,  tbid  circumstances  surrounding  prisoner 
1  Dbt  justify  him  in  shooting  Echols. 

e  refused  to  give  in  charge  the  fifth  and  sixth  requests, 
«?ith  reference  to  drunkenness,  charged  as  follows  : 
Drankenness  shall  not  be  an  excuse  for  any  crime  or  mis- 
eanor,  mi  less  such  drunkenness  ^vas  oc(»si6ned  'bythe^ 
i  or  artifice  or  contrivance  of  other  person  at  persons, 
he  porpose  of  having  the  crime  committed,  and  then  the 
3D  or  persons  so  causing  said  drunkenness,  for  sfuch  raalig- 

purpose,  shall  be  considered  a* principal,  and  suffer  the 
I  puoi^ment  as  would  have  been  inflicted  upon  the  per- 
wmmltting  the  oflence  if  he,  she,  or  they,  had  been  pos^ 
d  of  sound  reason  and  discretion. 

torn  the  law  it  will  be  found  that  drunkenness  is  no 
se  for  the  killing  of  Echols,  unless  the  evidence- discloses 
Iret  tha^  the  drunkenness  was  procured  by  the  fraud  of 
5  person  to  procure  the  commission  of  the  offence,  Evi- 
ff'of  drunkenness  may  be  given  in  to  rebut  the  presump- 
of  malice  where  provocation  is  shown  on  the  part  of  the 
Bsed,  to  show  that  the  accused  might  by  some  provoca- 
\hsve  been  mbre  easily  excited  when  drunk  than  if  he 

beien  sober,  and  thus  made  subservient  to  irresistible 
kMiy  bat  if  the  evidence  does  not  show  that  deceased  pro- 
Bd  defendant;  or  did  something  to  excite  his  animosity,  if 
el%  in  t>h>of  that  he  was  drunk,  it  could  not  inure'  to  his 
inUge. 
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If  your  minds  rest  satisfied  b^ond  a  reasooable  doubt 
t|hat  the  acoused  did  shoot  ^nd  kill  A.  B.  Eoholsi  the  do-. 
osased,  with  inalioe  aforethought^  either  express  or  implWd,  it 
is  your  duty  to  find  the  defeodant  guiUy.  If  you  believi 
that  there  are  palliating  circamstanoes,  and  that  there  ii  ft 
good  legal  reason  for  so  finding,  you  may  reoommend  thstbi 
b9  confined  in  the  penitentiaiy  for  life;  it  requires  yotf. 
recommendation  to  have  his  punishment  reduced  from  deith 
to  imprisonment  for  life.'' 

The  balance  of  the  charge  was  only  directory  as  to  theim 
of  their  verdiot. 

The  defendant  was  found  guilty  of  murder.  His  attonicfi 
moved  for  a  new  trial  npon  the  following  grounds: 

Ist.  The  refusal  of  the  continuance  uppn  the  affidavit  rf 
the  28th  of  September,  1868,  when  the  case  was  last  cM 
for  trial. 

.  2d.  Because  the  Court  required  the  defendant  to  state  h 
his  affidavit  of  .24th  of  September,  1868,  what  he  expeotei 
to  prove  by  each  of  his  witnesses* 

3d.  Because  the  Court  erred  in  requiring  the  defendsat  t^ 
plead  not  guilty  when  he  proposed  to  plead  insanity,  sad. 
required  both  pleas  filed  simultaneously. 

.4th.  Because  the  Court  erred  in  refusing  the  applicatioB 
for  continuance,  on  the  ground  of  insanity,  nnder  the  affidft- 
vits  of  29th,  September,  1868,  aforesaid. 

5th.  Because  the  Court, erred  in  ordering  the  issoe  of 
insanity  withdrawn  from  the  jury  when  he  did. 

5th.  Because  the  Court  erred  in  pressing  defendant  to  trial 
inthout  calling  on  him  to  plead  *'  guilty  or  not  guilty.*' 

7th.  Because  the  Court  erred  in  not  quashing  the  indict*- 
ment  for  the  reason  stated,  and  at  the  time  when  the  motioi 
was  made. 

8th.  Because  the  charge  was  not  sustained  by  the  lacw  or 
fiu)ts  of  the  case. 

9th.  Becanso  the  Court  erred  in  refusing  to  oharge  tf 
Requested,  and  in  qualifying  the  requests  aa  hq  did. 

And  la^t.  Because  the  verdict  was  oontrary  to  the  lawarf 
evidence. 
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The  Court  refused  a  new  trial,  and  this  is  assigned  as  error 
ftpoa  the  grounds  aforesaid. 

Jesse  Gl.exn^  for  plaintiff  in  error. 

W,  H.  Dabxby,  (representing  the  Solicitof  General,)  for 
lefendant  in  error. 

McCay,  J. 

This  killing  took  place  iu  April,  1866,  in  Gurdou  county. 
Elie  veuue  was  regularly  changed  at  April  Term,  1868,  by 
nder  of  the  Court,  on  motiou  of  defendant. 

When  the  case  was  called  at  the  place  of  the  new  venue, 
M|November  Term,  1868,  the  defendant  moved  to  continue, 
M  his  own  affidavit,  that  he  only  knew,  a  few  days  before, 
Aat  the  venue  had  been  changed ;  that  the  attorney  on  whom 
be  relie<l  wHs  not  present,  and  he  supposed  he  did  not  know 
of  tkc  change  of  venue;  that  there  were  various  witnesses 
Ahient^  who  were  present  at  the  killing,  by  whom  ho  could 
prove  that,  at  the  time  of  the  killing,  deceased  was  approaoh- 
mg  him  in  a  threatening  manner,  etc.  This  showing  the 
fudge  overruled,  because  it  failed  to  state  what  facts  he 
ioold  prove  by  each  witness,  and  because  the  affidavit  itself 
kmIj  slated  positively  that  three  of  the  witnesses  mentioned 
iwe  present  at  the  killing,  and  the  Court  knew,  from  its  own 
^fmightf.  ihtii  one  of  tliose  witnesses  was  present  then  in 
Coart,  and  that  three  other  persons,  whether  among  those 
QUBcd  or  .not  did  not  appear,  who  were  also  present  at  the 
killing,, were  also  present  in  Court.  The  fact  was  also  appa- 
Bmt,  that  the  prisoner  had  seen  aud  conversed  with  none  of 
4m  witnesses  of  whose  absence  he  complained,  and  only 
kMw  of  their  acquaintance  with  the  facts  by  his  information 
Iw  others  that,  they  were  present  Yet  four  of  those 
EVtaeniai  the  killing  were  also  present  in  open  Court  at  the 

•Jhart  wa»'  notbing  in  the  first  motion  about  insanity. 
She  motioa  to  .continue  was  overruled  and  the  case  set  down 
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When  the  hoar  arrived  the  defendant^  with  hk  pica  of 
not  guilty,  filed  a  pica  of  insanity,  and  made  aitother  motioi 
to  continue,  on  the  ground  of  absent  witnesses,  tosustaiahis 
plea  of  insanity.  This  the  Court  overruled,  on  the  gnrafid, 
that  this  ground  of  continuance  ought  to  have  been  made 
tfith  the  other. 

When  the  prisoner  was  arraigned,  the  Court  required  hin 
to  plead  guilty  or  not  guilty.  This  he  objected  to,  but  pro- 
posed to  plead  insanity.  The  Court  permitted  this  plea,  bot 
required  also  the  plea  of  guilty  or  not  guilty. 

'  On  the  trial  before  thespecid  jury  of  the  plea  of  insaDil^^ 
no  evidence  was  introduced  on  rither  side,  and  the  Ooot 
withdrew  the  plea  and  discharged  the  jary. 

After  the  case  had  gone  to  the  traverse  jury,  the  primnciV 
obunsel  objected,  that  the  indictment  did  not  state  the  nflk 
df nee  of  the  prisoner. 

'  The  charges  of  the  Gourt  and  failure,  are  fully  stated  bf 
the  Reporter.  ^ 

1.  Section  4536  of  our  Code  provides,  that  all  excej)tiMi 
which  go  merely  to  the  form  of  an  indictment,  shall  be  xBsik 
before  trial.  The  re%\deMe  of  the  defendant  is  not  a  iw^ 
terial  allegation.  Its  statement  is  mere  matter  of  form,  b 
practice,  it  is  neVer  proven  before  the  jury.  If  omitted,  Md 
objection  is  made,  it  is  too  late  to  make  it  after  arraigniMit 
and  plea.     Code,  sec.  4636. 

2.  In  looking  through  the  record  in  this  case,  whiht  i« 
cannot  affirmatively  say  we  approve  of  the  refusal  oftki 
Court  to  grant  the  motion  of  the  defendant  to  continae,  fi^ 
on  the  other  hand,  we  are  unable  to  say  that  we  disappro^ 
it  The  Circuit  Judge  has  large  discretion  in  continiianctfi 
The  application  is,  to  a  great  extent  ex  parte,  at  least  it  is  tb 
practice,  to  hear  no  counter  showing,  and  there  are  ota 
circumstances,  in  the  actual  surronndings,  of  which  none  M 
the  Court  below  can  be  a  proper  judgel  This  Court  wlB 
not  interfere,  unless  the  Judge  abuses  the  discretion  repcaei 
in  him  by  law.  It  is  only  then  he  is  Jn  error.  Contiia- 
aneea  are  in  the  wise  discretion  of  the  SuperiorC<mTt,  not* 
this  Court;  and  it  is  only  when  the  discretion  of  the  CireA 
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;e  is  abused — ^is  unwise — that  this  Court  interposes*  to 
x>l  it 

it  be  true  that  the  defeudaot  did  not  know  the  oase  w^fi 
ved  to  Bartow  county  until  the  brief  period  before  the 

which. he  fixes,  we  confess  that  it  would  seem  he  bad 
ime  to  prepare  his  case.  But  here  was  the  record  star- 
lim  imd  the  Court  in  the  face  that  the  oasc  had  been 
kl  at  his  own  instance  by  an  order,  at  April  Term,  1868| 
ordou  CourtlQ  Bartow  county.  2s^overaber  Term,  ^868| 
artow  Superior  Court,  gave  over  six  mouths  time  for 
aration.  It  was  bis  business  to  know,  and  as  he  makes 
cplanation  of  bis  ignorance^  we  take  it  for  granted  that 
IS  inexcusable.  If  a  man  shut  lijs  eyes  to  facts  patent 
plain,  he  mnst  take,  the  consequences. 

That  Uie  delendant  was  in  jail  in  a  distant  county,  is 
?gal  excuse  for  want  of  preparation.  If  this  is  an  excuse 
an  never  be  tried  at  alL  The  State  keeps  him  secure. 
b  it  bas  a  right  to  do,  but  we  all  know  if  he  uses  proper 
;encc  he  can  have  his  case  prepared,  even  though  in  jail, 
knows  his  witnesses^  and  has  the  State's  officers  and  8ti5- 
as  at  his  command.    Bci'^l  vs,  Tlie  Staie^  ^Qth  6a.,  278. 

No  excuse  is  given  for  the  al)6cnce  of  counsel.  ^  It 
Id  be  .trifling  with  public  justice  to  hold  back  her  baud 
use  the  accused's  lawyer  saw  fit  to  absent  himself  from 
Court,     16th  Go.  A,  526. 

Whilst  we  recogniee  the  soundness  of  the  argument, 
justiqe  is  the  ultimate  end  of  the  rules  of  proceedings, 
it  is  true,  that  to  a  large  extent,  rules  of  procee<lings  are 
MTtant  towards  the  attainment  of  justice.  Even  in  a  case 
ifeand  death  the  Court  must  proceed  by  rule,  and  not  in 
OHOn,  A  pertinacious  and  suggestive  advocate  can  have 
number  of  after-thougl^ts,  and  suggest  indefinitely  new 
re  of  motions  made  and  decided,  until  the  time  fixed  by 
for.the  term  is  exhausted.  .  The  rule  pf  Court  is  impera- 
..  t'^All  grounds  of  motion  for  non-suit,  in  arrest  of 
(meat,  apd  for  cantinuawyCf  etc.,  must  be  urged  and  in- 
d^pn  Skt  once.  And  after  a  decision  upon  one  or  more 
la^  ifp'  Otliqrs  ailerwards  urged  will .  be  heard  by  the 
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Court.'''  53  Com:  L.  Rules,  In  practice,  this  nile  isof 
in  the  discretion  of  the  Qmri,  relaxed,  but  we  are  stm 
iiiolined  to  think  that  more  bustneitt -would  be*  done, 
fa^  more  wisely,  if  it  Were  strietly  adhered  to. 

6.  As  we  hav^  said,  a  motion  to  oontinue  is-  in  i 
ex  pdfie^  and  the  Court  below  not  onlj*  haa  a  rights  bat 
hia  duty  to  scan  closely  the  very  words  of  tiia  affidarit) 
pared  earefully,  as  it  i0>  by  oopiiael,aDd  tQ  Judge  of  it'iv 
light  of  all  ihe  circumstances.  Here  was  a  most  atioc 
crime,  a  good  citizen, -shot  dbwn  wilfully^  ^ritbont  ttoi 
provocation,  at  bis  own  door,  by  a  druDken  outlaw.  1 
were  present  in  Court  four  penOns,  at  least^  who  stbod 
and  saw  it  done.  And  yet,  because  the  prisoner  siArean 
th^re  were  others  preselht  and  saw  tlie  deed  donCy  tbdogl 
bas  not  convent  Witb  tb^m  and  can 'not  say  what  I 
will  testify,  except  from'  bia  own  knowledge  of  what  \ 
place — he  at  the  same  time  setting  up  iflsanity  and  me 
aberration  at  the  time — the  Court  is  charged  to  bave« 
in  refusing  to  continue. 

We  think  it^will  be  pushing  caution  too  far  to  ovet 
the  Judge  in  such  a  casea 

'  We  cannot,  in  looking  through  •  this  record,  escape 
conclusion,  that  this  motion  to  continue  was  made  as  to 
of  finesse,  and  not  for  the  purpose  of  getting  the  tti 
We  repeat,  tliat  the  refusal  of  a  continuance  is  in  the  son 
legal  discretion  of  the  Superior  Court,  and  not  of  this  Go 
atid,  to  make  the  reftisal  of  the  Circuit  Judge  to  grant  a< 
tlnuance  a  ground  of  error,  it  must  be  made  appsr 
aiBrfhatively,  that  the  Court  below  bas  abused  his  discrei 
We  do  not  mean  tliat  he  has  acted  wickedly  or  with  uaf 
nc88)  though,  as  a  matter  of  course,  that  would  be  abuse, 
that  ke  has'  dearly  erred — done  the  party,  perbi^  In 
vertently,  injustice.  * 

This  IS  not  a  Court  of  appeals,  butof  errors,  and  on  a 
ters  lefl  by  law  in  the  sound  discretion  of  the  Court  b^ 
it  is  not  enough,  siroply,  that  this  Court  Would,  so  fir  ai  1 
ctoe  is  before  it,  have  dohe  otherwise,  but  it  nnbt  afM 
tivdy  appear,  that  o'h  the  whole  tkak,  the  Judge  was  cleir 
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fy  before  tlikr  Court  baft  jnriadieCion  of  aa  et*rar  of  dia- 
9.  liobert9  vg.  The  Sk^ie,  14  Oku'R.,  6;  Bevdvs.  Tke 
26  OcL  R;49iy  527  Oa.  R,  411.  • 

[f  the  prisoner  was  insane  at  tSie  commiteion  of  tbe 
5  18  not  guilty;  He  may  prove  his  condition  under  that 
It  is,  in  all  crimes/  one  of  the  ingredientiEr  of  the 
B  that  there  shall  be  a  joint  operation  of  acl  and  intenf, 
in  insane  person'  cannot,  in  a  legal  sense,  haw  any 
.  Iildeed/iA  murder,  soundness  of  mind,  in  tlie  per- 
ion  of  the  acJb,  is  a  part  of  the  definition  of  the  crime; 
m  see' no  necessity/ in  such  a  case,  for  the  s^XDcial  pro- 
r  fot  a'  *^  plea  of  insanity''  and  itd  trial  by  a  '*  special 
'  The  section  of  the  Code,  by  virtue  of  whkJi  it  Is 
ided  that  even  insanity  at  the  time  of  ther  act  is  to  be 
leparately  from  the  plea  of  not  guilty,  and  by  a  special 
is  B9  follows : 

Hienever  the  .plea  of  inMnity  is  filed,  it  shall  be  the 
jt  the  Court  to  Cause  the  i&ue  on  that  plea  to  be  first 
by  a  ppeeial  jury,  and  if  found  to  be  true,  the  Court 
jrder  the  defendant  to  be  delivered  to  the  ^iperiiittndeni 
a»ylum,  there  to  remain  until  discharged  by  the  General 
ably.  '' 

leems  to  as  both  absurd  and  cruel  to  send  a  ione  maA 
!  lumatUi  cuylumy  and  we  can  not*  think  such  was  *the 
;  of  the  kw  makers.  ^ 

nre  may  perbapa  be  a  propriety  in  so  confining  one  sub- 
9  fits  of  insanity.  Such  a  person  may  fairly  be  con- 
d  dangerous  to  the  community,  but  that  one  perfectly 
It  the  time  of  the  trial,  free  from  the  inslmity  which 
Me  made  him  irresponsible  for  his  acts;  should  be  coii- 
ni  by  the  law  to  live  among  mfadmen,  is  to  us  so  pre* 
^MU,  that  wd  can  not  think  such  was  the  intention  of 
ijgialatvre. 

la-tnie  there  is  other  sections  of  the  Code  which  seeinl^^ 
^fftf  that  this  section  is  tot  be  so  understood,  (section 
)-biii  il  is  hardly  fair  -to  inisiat  that  every  sectidta  of  so 
tfliodjr  of  laws  shall  be  absolutely  harmonious. 
f  aM4iictiii^  totfaink  the  case  of  a  maa  who  is  subject 
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td.^requeat  fits  of  iosanityy  and  ia  one  of  them  biiA  ooinmiw 
t^  a  ci*iine,  (and  in. fact  such  ^aaes  arc  those  with  which,  ia 
practice,  we  most  frequentljr  have  to,deaI,')  might  come  nader 
the  law.  Suoh  a  person-  may  have  lucid  intervale,  hot  not 
uqfiiirlj  may.  be  called  insane,  and  in  such  cases  it  mtj  hi 
both  mercy  to  him|. and  policy  in  the  public,  to  confine  UBb 
but  unless  it  be  pleaded  that  he  is  insanci  at  the  trial,  ork 
l)e  oue  of  the  unfortunate  class  ^alluded  to,  subject  to  fid  of 
insanity,  so  as  to  constitute  that  condition  a  charadepide 
onC}  we  are  of  the  opinion  that  his  plea  of  insanity  ispirt 
pf  his  plea  of  ^'  not  guilty,"  and  that  he  is  not  subject,  if  his 
plea  of  insanity  lie  sustained,  to  be  consigned  to  the  luoatie 
asylum.  Ho  may,  and  must  prove  the  facts  pu  his  trial,  ai4 
if  tliey  sliuw  him  to  have  been  insane  at  the  time  of  theid^ 
he  is  "not  guilty  J' 

We  do  not  decide  that  if  his  plea  show  Jiot  only  that  k 
was  insane  at  the  time,  but  that  he  is  subject  to  fits  of  ioHS- 
ity,  so  tliat  he  may  not  inaptly  be  called  au  insane  bud,  hi 
is  not  entitled  to  the  privilege  of  (he  special  plea  and  speflil 
trial  provided  for  by  this  section  of  the  Cpde.  Tlus  ispgt 
such  a  case. 

That  the  defendant  was  insane  at  \he  time  of  the  act  dORC^ 
is,  ill  fact,  but  a  branch  of  tlie  plea- of  not  guilty.    If  it  k 
true,  he  has  committed  no  ofieuce,  and  we  see  no  hardship  i|!l 
him  that  the  Judge,  who  liad  pursued  the  express  languipi 
of  the  Code,  required  him  to  plead  guilty  or  not  guiltf  os' 
his  arraignment.     If  he  saw  fit,  as  one  shape  of  his  plea  of 
not  guilty,  to  plead  specially  his  insanity,  which  he  was  not, 
boutul  to  do,  his  plea  of  not  guilty  did  not  interfere.    Wk^ 
neither  party  introduced  evidence  under  the  plea,  it  was  rigli 
ia  the  Court' to  witlidraw  it,  and  discharge  the  special  juq^ 

8.  The  Judge  was  asked  to  cluirge  the  jury  that^  if  £m 
Itny  cause  they  had  doubts  of  the  guilt  of  the  prisoner  thff 
must  acquit  him.  The  Judge  refused  so  to  do,  and  ch^rffi 
that  if  they  had  any  reasonable,  doubts  which  arose  from  or 
grew  out  of  the  testimony  in  the  case,  they  must  aogoiti 
saying  to  the  jury  that  doubts  yfrom  ojij/  cause^^  wewW> 
sweeping.     We  think  tU  Judge  was  right.    .  The  doii^ 


ATLANTA,  DECEMBER  TERM,  1868.       609 

Long  vff.  The  State  of  Georgia. 

list  be  doubts  pertinent  to  the  matter  in  issue,  arising  out 
the  evidenoe,  or  want  of  evidence,  and  not  from  any  ca\ise. 
:ries,  in  their  judgments  in  criminal  cases,  occupy  the  same 
sitioD  as  other  searchers  after  truth,  with  but  one  exccp- 
D^  the  presumption  is  in  favor  of  innocence,  and  the  guilt 
the  defendant  must  not  be  doubtful.  But  the  rules  of 
lief  and  the  grounds  of  confidence  are  the  same  as  in  other 
les,  and  the  principles  of  common  sense  are  just  as  con- 
Uiag  as  in  other  cases.  No  mawkish  sensibility,  no  skep- 
al  niceties,  are  to  control  them,  but  the  plain  rules  of 
nmon  sense  and  common  experience. 
9.  Section  4257  of  the  Code  prescribes  that  '^  the  penalty 
r  murder  shall  be  death,  but  may  be  confinement  in  the 
Ditentiary  for  life  in  the  following  cases. 
"  Ist.  By  sentence  of  the  presiding  Judge,  if  the  convic- 
m  is  founded  solely  on  circumstantial  testimony,  or  if  the 
ly  trying  the  traverse  shall  so  recommend.  In  the  former 
se  it  is  discretionary  with  the  Judge,  in  the  latter  it  is  not." 
"2d.  By  Act  of  the  General  Assembly." 
In  the  construction  of  the  Code,  the  object  of  the  Legis- 
ture  is  to  be  kept  in  view.  Without  doubt  that  object  was 
)t  to  make  new  laws,  but  to  codify  and  make  plain  the  laws 
ready  in  existence.  It  is  true  that  in  many  instances  the 
difiero  have  altered  the  law,  and  until  the  Convention  of 
i63  adopted  the  Code  bodily,  there  was  among  the  profes- 
(Misome  doubts  as  to  the  validity  of  these  alterations.  Keep- 
gy  then,  in  view  the  object  in  the  appointment  of  the 
impilers,  it  is  but  a  fair  rule  of  construction  to  presume 
■t  they  did  not  alter  the  law,  except  where  they  have  plain- 
'  done  so,  and  only  so  far  as  they  have  plainly  done  so. 
The  law,  before  the  Code,  made  the  punishment  of  murder 
iafch,  except  in  the  single  case  of  a  conviction  founded  solely 
^  droumstantial  evidence.  In  that  case,  in  consequence  of 
^extreme  liability  of  such  testimony  to  deceive,  the  Judge 
w  authorized,  in  his  discretion,  to  sentence  the  convicted 
fooux  to  imprisonment  for  life. 

This  was  in  the  descretiou  of  the  Judge;  the  recommen- 
Noa  of  the  jury  had  nothing  to  do  with  it,  except  by  its 
Vol.  xxxvin — 33. 
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moral  influeoce.  And  this  was  felt  to  be  an  evil.  JadgeB 
sometimes  inflicted  the  death  penalty,  even  in  cases  of  cir- 
cumstantial testimony.  Public  opinion  has  always,  in  this 
State,  been  against  the  death  penalty,  in  cases  of  this  kind, 
but  in  other  cases  of  plain,  direct  evidence,  that  mawkish 
mercy,  which  hesitates  to  deal  out  death  to  the  guilty  man- 
slayer,  has  never  had,  in  this  State,  much  cunrency.  We  are 
inclined  against  a  construction,  which  assumes  the  codifiets, 
without  any  public  demand  for  the  alteration,  to  have  in- 
tended to  introduce  so  vital  a  change  into  our  criminal  kw. 

We  do  not,  therefore,  accede  to  the  construction  which 
the  Court  below  has  put  upon  the  Code,  to-wit :  That  in  all 
cases  of  murder,  it  is  the  right  of  the  jury,  if.  they  haveanj 
good  reason,  to  authoritatively  recommend,  in  lieu  of  the 
de^th  penalty,  imprisonment  for  life.  We  think  the  old 
law,  and  especially  the  retaining  in  the  section,  Ae  case  of 
"  conviction,  on  circumstantial  evidence,''  are  a  key  to  the 
proper  construction  of  this  section  of  the  Code.  The  death 
penalty  is  prescribed,  excep£  in  cases  of  circumstantial  evi- 
dence. 

As  we  understand  the  language  of  the  Co<Ie,  it  does  not 
authorize  the  death  penalty  to  be  commuted  in  all  cases  by  the 
mandatory  recommendation  of  the  jury.     The  punishraentrf 
murder  is  still  death  by  the  law,  except  in  cases  of  circatnstaih 
tial  evidence.     If  the  conviction  is  founded  solely  on  such  evi- 
dence the  jury  may  recommend  such  commutation,  and  their 
reoommendation  is  mandatory  and  final.     If  they  fail  so  to 
recommend,  it  is  still  in  the  discretion  of  the  Judge  so  to 
commute.     But  neither  the  Judge  nor  the  jury  have  powtf 
to  commute  the  death  penalty  to  imprisonment  for  life,  exoepi 
in  cases  where  the  conviction  is  founded  solely  on  circam- 
stantial  testimony.     To  give  the  words  of  the  Code  any  other 
meaning  ^vould,  it  seems  io  ns,  be  to  stretch  the  language  rf 
the  codifiers  contrary  to  the  intent  of  their  appointment.  It 
will  be  noticed,  too,  that  unless  the  clause  "  if  the  jury  « 
recommend,"  is  confined  to  the  case  of  conviction  founded  on 
circumstantial  evidence,  we  will  be  driven  to  the  absurd 
result  that  in  such  cases  the  fate  of  the  prisoner  is  wholly 
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y\.      ^  ^  nier  cai?e,  it  is  said,  it  is  discre- 

' .-.      H        "^'-jpi-  Uer  it  is  not.     What  is  the 

'*..    '■;^,.   ^  ^      ,  '  -^li.  foiiiideil  solely  on  cir- 

>,/''k.  ._                     'hat  the  language  of 

^   '^^.  ,  ^                       i)y  understanding 
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,     >v     ^      S-.  the  jury  a  liiandatorv 

•<>.  ■  V.     '>.    '^;>,    \.    *'  .  iction  founded  solely  on 

-      V"     '"  ■     >     ^:  iiev  failetl  to  exercise  that 

^*  .  '":>'  ^V,.  -ion  to  the  Court.     Otherwise, 

'J*.  '  *:•       c...  the  remarkable  conclusion  that 

'*vi  *'*  w"*^«t  authoritativclv  recommend  the 

ne  discretion  of  the  Judge  could  only 

.  single  case  of  a  conviction  founded  solely 

ol  oevidence.    The  division  of  the  section  im- 

-xter  the  words   "following  cases"   into  para- 

•iUurked  1  and  2,  in  the  first  of  which  is  included 

•is  "case"   the  language  we  have  quoted,  and  in  the 

J^^  Words  "By  Act  of  the  Legislature,"  indicates  that 

"^  whole  section   included   in  paragraph  1   is  a  case  in 

^  *ii8e  iotendedi  by  the  words  following  cases,  in  the 

'tood  hoe. 

Ike  Judge,  in  this  case,  gave  the  prisoner  a  more  favor- 
^Ue  charge  in  this  point  than,  as  we  have  held,  he  was 
Witled  to.  He  told  thera  that  they  might,  if  they  could 
lid  any  palliating  circumstances,  recommend  the  commu- 
trtion.  If  the  qualification  l)e  wrong,  it  did  the  prisoner 
ao  harm,  as  such  recommendation  was  not  in  the  power  of 
the  jury.  This  was  a  plain  case  of  murder — wicked,  reck- 
loB,  causeless  murder — and  the  proof  positive  and  direct. 
If  ever  a  jury  was  right  this  one  was.  Mercy,  in  such  a 
flHe^  would  be  cruelty  to  society.  Violence  and  homicide 
hive  too  long  been  the  reproach  of  our  State.  And  whilst 
Vewoald  always  insist  on  a  strict  adherence  to  the  law,  yet 
W  have  no  fancy  for  refinements,  to  clutch  from  his  merited 
ite  one  so  lost  to  all  care  for  human  life,  as  is  exhibited  by 
As  Acts  of  this  record.  Too  many  crimes  remain,  in  this 
fettei  onpuDished  ;  too  many  criminals  go  unpunished  of  jus- 
^,' until  our  brother's  blood  cries  out,  as  did  Abel's.     Hu- 
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man  life,  peaceful  liumau  life,  needs  for  its  protection,  thai 
the  laws  against  murder  shall  be  enforced,  and  we  can  not, 
for  slight  causes,  delay  the  march  of  punitive  justice. 
Judgment  affirmed. 


T,  H.  KiLGO,  plaintiff  in  error,  vs.  R,  J.  Castleberby, 

defendant  in  error. 

1.  When  an  attachment  is  levied  on  real  estate,  and,  before  judgment  on 
the  attachment,  an  execution  on  a  common  law  judgment,  in  favor  of 
other  parties,  against  the  defendant  is  levied  on  said  real  estate,  tks 
sheriff  may  sell  under  the  last  levy  and  the  purchaser  gets  a  good  title. 

2.  When  an  execution  against  two  joint  obligors  is  levied  upon  the 
property  of  one  of  them,  the  other  defendant  has  a  right  to  buy  tke 
property  at  the  sale,  and  he  gets  the  full  title  of  his  co-defendant  to 
the  property. 

3.  Mere  general  charges  of  fraud,  without  specification  of  fraadoleit 
acts,  are  not  sufficient  to  give  a  Court  of  Equity  jurisdiction,  to  aet 
aside  a  sheriff's  sale. 

4.  tVhen  a  Ji.  fa,  against  two  joint  obligors,  mutually  interested  in  tfce 
consideration,  is  satisfied  by  the  sale  of  the  property  of  one  of  tbem, 
the  other  is  indebted  to  him  for  contribution  according  to  the  eqoitf 
ble  rights  of  the  two  in  the  original  contract,  and  the  oreditors  of  tk 
obligor  whose  property  has  been  sold,  may  reach  this  obligation  to 
contribute,  by  process  of  garnishment,  and  have,  therefore,  a  remedy 
at  law. 

Equity  Contribution,  etc.  Decided  hy  Judge  Ibthx. 
Lumpkin  Superior  Court.     May  Term,  1868. 

Kilgo  sued  out  an  attachment  agaijist  Benjamin  F.  Ca:?tle- 
berry,  as  a  non-resident,  for  $50  00,  and  had  the  same  levied 
on  certain  lots  of  land  in  said  county.  He  obtained  judg- 
ment therefor,  on  the  6th  of  August,  1866.  Pending  this 
attachment,  one  Francis  II.  Stork,  administratrix,  obtaiueda 
common  law  judgment  against  said  Benjamin  F.  Castlebeny 
and  Richard  J.  Castleberry,  (his  brother,)  upon  tlieir  joint 
obligation,  had  a/. /a.  issued  thereupon,  and  levied  on  said 
lots  of  land  as  the  property  of  the  said  Benjamin  F.    The 
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lands  were  sold  under  said  fi.  fa.,  by  the  sheriff,  and  said 
Richard  J.  Castlebeny  bought  the  lands  for  $165  00,  and 
rent  into  possession  of  them.  Afterwards  the  attachment 
I  fa.  was  levied' on  the  said  lands  as  the  property  of  said 
Jenjamin  F.,  the  same  were  sold  by  the  sheriff,  and  Kilgo 
)id  them  off  for  $60  00 ;  but  Richard  J.  Castleberry  would 
lot  give  possession  to  Kilgo. 

Thereupon  Kilgo  filed  his  bill  in  equity,  stating  said  facte, 
Jid  that  the  lands  were  worth  $5,000  00  because  of  sup- 
K)6ed  minerals  therein,  that  this  purchase  by  Richard  J.,  was 
rith  notice  of  the  levy  of  said  attachment  and  was  a  fraud 
ipon  Kilgo  as  a  creditor  of  said  Benjamn  F.,  and  was  intend- 
A  to  defeat  him  in  the  collection  of  his  said  debt,  that  he  had 
>ffered  to  relinquish  all  his  claims,  if  Richard  J.,  would  pay 
jff  the  attachment  fi.  fa.,  but  he  would  not  pay  it,  that  said 
Jale  to  Richard  J.  was  obtained  by  fraud  or  collusion  by  said 
ffichard  J.  and  Benjamin  F.,  to  defeat  sard  Kilgo,  and  the 
price  paid  for  it  was  wholly  inad^uate,  the  annual  rental  of 
the  land  being  worth  $200  00. 

This  bill  was  demurred  to  upon  the  ground  that  it  con- 
tained no  equity,  etc.  The  Chancellor  sustained  the  demur- 
lerand  dismissed  the  bill.     This  is  assigned  as  error. 

Weir  Boyd,  Wimpy,  for  plaintiff  in  error. 
W.  P.  Price,  for  defendant  in  error. 

McCay,  J. 

1.  The  entry  on  an  attachment  of  the  levy  upon  land,  does 
Mt  create  a  lien,  as  against  a  judgment  obtained  before  judg- 
ment Oft  the  attachment.  There  was,  therefore,  no  reason 
Vlj  the'common  law  judgment  should  not  sell  the  property. 
Our  ittaehments  are  only  qiLosi  proceedings  in  rem,  so  that 
lb  land  can  in  no  proper  sense  have  been  locked  up  by  the 
An  levy.  In  practice,  there  is  fact  no  seizure  of  land  by  a 
Jtty  in  this  State.  Nothing  is  done  but  the  entry  and  notice 
'^  the  tenant. 

2.  Why  might  not  R.  J.  Castleberry  buy  at  the  aale? 
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Public  policy  would  rather  promote  than  forbid,  bidding, 
and  Mr.  Castlebcrry  was  interested  in  having  the  land  briag 
at  least  enough  to  pay  the  fi.  fa.  That  he  was  one  of  tbe 
oo-dcfendants,  does  not,  to  our  minds,  affect  his  right  to  bii 
So  far  as  the  validity  of  the  sale  is  concerned,  we  do  not  see 
but  that  the  defendant,  as  whose  property  the  land  was  sold, 
might  have  bid,  and  if  the  highest  bidder,  have  been^  the 
purchaser.  There  is  no  charge  that  the  sale  was  not  daly 
advertised.  Why  was  not  Kilgo  present^  ^nd  himself  a  bid- 
der? 

3.  It  is  true  there  is  a  charge  in  the  bill,  of  fraud,  but  itii 
a  mere  general  charge,  and  states  no  facts.  Equity  will  not 
interfere,  without  some  specific  allegation  of  facts,  which  the 
Court  may  pronounce  fraud, 

4.  If  the  sale  was  illegal,  complainant  has  a  remedy  il 
law.     In  every  view  of  it  we  think  the  Judge  was  right 

.  If  it  be  true  that  this  fi.  fa.  selling  the  land  was  a  joiit 
debt,  both  defendants  equally  interested  in  the  consideratiQ^ 
or  if  B.  J.  Castleberry  was  the  principal,  we  will  not  ajf 
that  the  complainant  may  not  ha.ve  his  remedy  by  ganidi- 
ment.  In  that  case,  Benjamin  F.  Castleberry's  land  haviii| 
paid  the  whole  debt,  R.  J.  Castleberry  would  have  beeo 
indebted  to  Benjamin  so  much  for  money  paid  to  his  use. 
Judgment  affirmed « 


William  Watkins,  plaintiff  in  error,  V8.  John  D.  Popej 

defendant  in  error, 

(Bbowv,  C.  J.,  hftyiag  been  of  oooniel  in  this  eaae.  did  not  pr«ti4^  is  iU 

When  A.  sold  to  B.  a  stock  of  merchandize  in  consideration  thai  E 
would  pay  a  certain  debt  of  $500  daebj  A.,  to  which  B.  wai  second 
and  in  further  consideration  that  B.  would  pay  the  debts  due  by  A.  Ai 
the  stock  of  goods,  which  amounted  to  $1,500 : 

Heldf  That  the  mode  of  payment  was  a  part  of  the  tonsideration,  tis 
that  even  as  to  the  $1,500  A.  has  no  right  of  action  against  B.  aotilkt 
fails  or  unreasonably  delays  to  pay  the  debts  due  by  A.  for  the  i«Mk 
of  goods. 
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KbresD  a  general  creditor  of  A.,  in  the  absence  of  aoj  fraad  or  colla* 
Aoo  between  parties,  with  intent  to  hinder  or  defraud  the  creditors  of 
A.,  sabject  by  the  process  of  garnishment,  this  obligation  of  B.  to  the 
payment  of  the  debt  the  creditor  holds  against  A.  In  such  a  case 
A.'8  general  creditors  may,  by  garnishment,  place  tbemselves  in  A. 'a 
place,  with  all  hia  rights  against  B.,  with  the  additional  advantage  that 
they  are  not  estopped  by  A.'s  own  fraud,  if  there  be  any,  and  if  B.  haa 
refused,  or  unreasonably  delayed  to  pay  the  stock- debts,  or  haa  failed 
to  perform  hia  contract  with  A.,  they  may  recover. 

Attachment  and  garnishment.  Before  JlicTge  PAitROTT. 
Falton  Superior  Court.     October  Term,  1868. 

Pope  sued  out  attachment  against  E.  H.  Williams,  and 
bad  Watkins  gamisheed,  on  the  30th  of  March^  1867.  Pope 
afterwards  had  judgment  against  Williams.  Watkins  an- 
swered, denying  that  he  owed  Williams,  or  had  kny  of  his 
property.     This  answer  was  traversed. 

It  was  agreed  that  this  issue  should  be  decided  by  Judge 
ftuTott,  (presiding  for  Judge  Pope,  the  plaintiff,)  and  that  a 
verdict  should  be  taken  under  his  direction. 

The  other  facts  submitted  to  Judge  Parrott,  as  agreed  upon 
bf  counsel,  were  these :  On  the  23d  of  March,  1867,  said 
Villiams  and  Watkins  entered  into  a  written  contract  as  fol- 
lows: * 

"Georgia,  Fulton  Countv  : 

Contract  this  day  made  and  entered  into  between  IJ.  H. 
Williams,  of  the  one  part,  and  William  Watkins,  of  the  other 
fart,  both  of  said  Sjtate  and  county :  Witnesseth,  that  I,  the 
ftid  Williams  have  this  p^  sold  and  delivered  to  the  said 
Watkins  my  entire  interest  in  stock  of  jewelry  now  in  the  store, 
known  ae  the  Crystal  Palace,  consisting  of  watches,  clocks, 
(l^ted  ware,  show-cases,  and  a  general  assortment  of  jewelry, 
^gether  with  my  interest  in  said  Crystal  Palace  building, 
■rand  in  consideration  that  he,  the  said  Watkins,  pay  off 
Md  discharge  all  the  debts  of  said  concern  now  owing  for 
4ifltook,  which  amounts  i;o  the  sum  of  $1500  00,  and  which 
^  the  said  Watkins,  obligates  himself  to  .pay,  and^  also  for 
^  in  consideration  of  the  further  sum  of  $600  00,  which  I 
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owe  for  borrowed  money,  to  William  Solomon,  and  forwhiA 
he,  the  said  Watkins,  is  security,  which  said  sum  of  money 
he,  the  said  Watkins,  this  day  obligates  himself  to  pay. 
In  testimony  whereof  I  set  my  hand  and  seal. 

E.  H.  WILLIAM 

'    Signed  and  delivered,  this  234  day  of  March,  1867,  ii 
presence  of 

Mr.  L.  Gilbert,  witness, 
C.  M.  Frazieb,  " 

Robert  Powell,       "  " 

The  northern  creditors  referred  to  in  said  agreement  ksew 
nothing  of  said  contract  previous  to  the  making  of  it,  nor 
until  afler  the  garnishment  was  serv^.  It  did  not  appeii^ 
by  the  agreed  facts,  who  these  creditors  were,  whether  th« 
were  any  such,  or  that  if  any,  they  have  as  yet  heard  any* 
thing  of  the  contract. 

Under  this  state'  of  facts,  the  Judge  directed  a  veidiek 
against  Watkins  for  the  amount  due  on  the  said  judgment 
against  Williams. 

This  decision  is  assigned  as  error. 

HA.MMOND,  Mynatt  and  Welborn,  for  plaintiff  in  error, 
said  this  was  an  absolute  sale  to  Watkins,  and  cited  Code  of 
Georgia,  sections  3226  and  3485,  as  to  garnishment,  ani 
Hoskina,  Huskill  <t  Cb.,  vs.  Johnson  &  Garrdty  24  Go.  B, 
628,  Cook  vs.  Walthal,  20  Ala.  R,  334 ;  Roley  vs.  L•be^ 
gan,  21  Ala.  R.,  60.  Creditors'  assent  would  be  presumei 
Deforrest  vs.  Bacon,  d  al.,  2  Conn.  R,,  633 ;  Brooks  yi 
Marbury,  11  Wheaton  R.,  78.  There  is  suflBcient  certain^ 
as  to  these  creditors.  2  Parsons  on  Con.,  561 ;  McWhodr 
vs.  Winght,  Nichols  &  Co.,  5  Oa.  Ii.,  565.  Williams  cooH 
not  make  Watkins  re-pay  him.  Pike  vs.  Brown,  7  Cosh.  B, 
133.  Those  creditors  alone  can  sue  Watkins.  '  WhiUheadf^* 
Peck,  1  Kelly,  (Ga.  R.,)  147;  Fulton  vs.  Dickinson,  U 
Mass.  R.,  290 ;  Cabot  vs.  Haskins,  3  Peck  R.,  91 ;  Hale  v& 
MarstoD,  17  Mass.,  575. 


■ 
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[)lark  &  LocHRANE  and  J.  D.  Pope^  for  defendant  in 
or,  furnished  no  brief  to  the  Reporter. 

!£cCay,  J. 

The  written  contract  between  Williams  and  Watkins  reveals 
following  transactioB : 

Williams  sells  to  Watkins  a  certain  ^*  stock  "  of  good^  in 
ore-house  in  Atlanta,  and  Watkins  agrees  to  pay  for  them 
paying  a  certain  debt  of  $500  to  William  Solomon,  due 
Williams,  to  which  Watkins  was  security;  second,  by 
ing  the  debts  Williams  owed  for  the  '^  stock,''  estimated 
H,500. 

ITitbin  ten  days  after  this  sale,  Mr.  Pope  garnishees  Wat- 
I,  and  it  is  contended  that  he  is  entitled  to  a  judgment  on 
ground  that  Watkins  is  indebted  to  Williams  $1,600  00. 
think  not. 

be  mode  of  payment  was  evidently  one  of -the  considera- 
s  in  the  sale.  Watkins  has  a  right  by  his  contract  to 
in  a  particular  manner.  As  to  the  $500  00,  it  is  admit- 
that  he  might  have  the  very  strongest  reasons  to  pay  that 
<er  than  cash.  But  we  can  easily  see  why,  with  the  best 
ntions,  as  he  was  himself  about  to  embark  into  business, 
perhaps  deal  with  these  very  stock  creditors,  he  should 
alate  for  the  payment  of  the  debts  due  them.  I(  does 
appear  that  these  debts  were  all  due  at  the  time,  and  it 
ht  be  that  he  hoped  to  get  some  indulgence  on  them.  At 
tale,  that  was  his  contract,  and  until  he  breaks  it  neither 
iians  nor  his  creditors  can  complain.  There  being  no 
I  fixed  within  which  this  payment  was  to  be  made,  we 
ik  he  had  a  reasonable  time,  considering  the  distance  and 
iber  of  the  debts. 

(^within  a  reasonable  time,  he  has  failed  or  refused  to 
diese  debts,  or  to  have  himself  substituted  for  Williams, 
m  to  relieve  Williams  entirely,  then  he  has  broken  his 
tncty  and  Williams,  or  his  creditors,  may  proceed  against 
1. 
We  do  not  think  this  is  a  novation  under  the  Code,  section 
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268  2y  for  there  was  clearly  no  assent  of  any  of  the  creditor, 
much  less  an  agreement  on  their  part  to  look  to  Watkins, 
and  this  is  necessary  to  constitute  a  novation.  Code,  section 
2682. 

Nor  is  it  an  assignment  in  trust  for  the  benefit  of  thcM 
iSteditorSj  which  the  Court  will  presume  they  will  assent  to^ 
because  it  is  for  their  benefit.  It  does  not  pretend  to  be  ft 
assignment.  It  is  a  simple  sale,  the  consideration  of  which 
is  the  payment  by  Watkins  of  certain  debts  due  by  Willitnii 

Nor  is  It  a  deposit,  by  WilliaBis,  with  direction  (x  \k 
application,  and  subject  therefore  to  revocati#ii.  If  this  wot 
go,  the  case  of  Howard  OoUege  vs.  Pace,  l!Uh  Oa*,  486,  wonH 
be  a  strong  authority  for  the  plaintiff*  in  the  garnishment  . 

If  it  appeared  that  there  was  iif  this  transaotioa  any  fiiid| 
any  attempt  to  hinder  or  delay  the  creditors  of  Williams,  or 
any  collusion  between  Watkins  end  him,  for  his  (WillisiBO 
benefit,  that  would  give  an  entirely  new  aspect  to  thecui 
Watkins,  it  is  plain,  has  got  the  effects  of  Williams,  hot  if 
he  has  them  for  any  fraudulent  purpose  against  the  creditoo^ 
he  can  bje  made  chargeable  by  them,  or  any  of  them. 

These  particular  creditors,  to-wit :  the  stock  creditors,  hM 
no  special  interest  in  this  transaction  until  they  assent  to  i^ 
and  release  Williams. 

If,  tlierefore,  there  is  any  collusion  or  arrangement  betwM 
Williams  and  Watkins  to  hinder  or  defraud  Williams'  cred- 
itors^ by  this  Tnode  of  payment,  nominally  agreed  upon,  vtf 
creditor  may  interfere.  He  would  have  every  right  of  VT^ 
liams,  and  the  additional  advantage,  that  he  might  set  of 
Williams'  fraud,  which  he  could  not  do.  -We  repeat,  koiF 
ever,  if  there  is  no  fraud,  Watkins  had  a  rigfU  io  his  eofUroA 
If  he  refuses,  or,  after  a  reasonable  time,  fails  to  compl/t  t 
right  of  action  arises  in  Williams,  and  therefore,  in  his  cred- 
itors. 

Judgment  reversed. 
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THEBX  Express  Company,  plaintiff  in  error,  vs.  John 
L.  Shea,  defendant  in  error. 

1  A  commoQ  carrier  receives  and  receipts  for  goods,  to  be  trans- 
ted  beyond  the  terminui  of  his  own  line,  he  undertakes  to  trans- 
t  the  goods  tp  the  point  of  destination,  either  bj  himself  or  compa- 
t agents,  and  if  the  goods  are  lost  beyond  the  terminus  of  his  own 
if  he  will  be  liable  therefor. 

I  an  express  contract  was  made  between  the  plaintiff  and  tl^e 
ams  Express  Company  for  the  transportation  of  goods  from  New 
rk  to  Macon,  Georgia,  and  the  goods  Were  lost  when  in  the  posses- 
1  of  the  Southern  Express  Company,  as  the  agents  of  the  former 
mpaay,  to  complete  the  transportation  under  the  original  contract 
bailmeoi :     , 

that  t^e  plaintiff's  right  of  action,  for  the  loss  of  the  goods.  Fas 
inst  the  Adams  Express  Company,  with  which  he  made  the  con- 
:t  for  the  safe  transportation  of  the  goods  to  the  point  of  destina- 
I,  and  not  against  the  Southern  Express  Company. 

ise  against  a  carrier.  Charge  of  the  Court.  By  Judge 
.    Maoon  Superior  Court.    May  Term,  1868. 

tea  brought  case  against  the  Southern  Express  Company, 
ring  in  one  count,  that  on  the  3d  of  November,  1865^ 
slivered  to  said  Company,  as  a  common  carrier,  at  Sa- 
ab|  for  transportation  to  Macon,  four  packs^es  of  goods, 
h  $7,000  00,  which,  by  the  fraud,  negligence  and  care* 
ess  of  said  Company,  were  wholly  lost ;  and  in  another 
t,  averring  the  same  things  with  this  variation  :  that  the 
bem  Express  Company  is  known  as  the  Adams  Ex- 
i  Company,  in  New  York,  and  that  the  said  goods  were 
'ered  to  it  in  New  York.  The  general  issue  was  plead. 
\  the  trial,  the  plaintiff  read  in  evidence  a  printed 
fi,  as  follows : 

"  ADAMS  EXPRESS  COMPANY, 
Great  Eastern,  Western,  Southern  Forwarders,  No.  1. 

Nkw  York,  October  27,  1865. 

BiiTe4  ^f  MoGrath  &  Hunt  two  (2)  cases  merchandisei  value , 

ed  J.  L.  Shea,  Macon,  Ga.,  which  it  is  mutual! j  agreed  is  to  be 
ided  to  oar  agencjT  nearest  or  most  convenient  to  destination  only, 
hem  MiTered  to  other  parties  to  complete  the  transportation.  • 
■  part  of  the  consideration  of  this  contract,  and  it  is  agreed,  thai 
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the  said  Express  Company  are  forwarders  only,  and  are  not  to  be  )M 
liable  or  responsible  for  any  loss  or  damage  to  said  property  while  beiB|  ^ 
conveyed  by  the  carriers  to  whom'  the  same  may  be,  by  said  Expna 
Company  entrusted,  or  arising  from  the  dangers  of  railroads,  oceta  or 
river  navigation,  steam,  fire  in  stores,  depots,  or  in*  transit,  leiki|e| 
breakage,  or  from  any  cause  whatever,  utiless,  in  every  case,  the  iut 
may  be  proved  to  have  occurred  from  the  fraud  or  gross  negligence  of 
sidd  Express  Company,  or  in  their  servants ;  nor  in  any  event  shall  the 
holder  hereof  demand  beyond  the  sum  of  fifty  dollars,  at  which  the  uti- 
ticle  forwarded  is  hereby  valued,  unless  otherw'is*e  herein  expressed,  or 
unless  especially  insured  by  Ihem,  and  so  specified  in  this  receiptj  irloA 
insurance  shall  constitute  the  limit  of  the  liability  of  the  Adams  ExpiM 
Company.  And  if  the  same  is  entrusted  or  delivered  to  any  other  E» 
press  Company  or  agents  (which  said  Adams  Express  Compaq  on 
hereby  authorized  to  do,)  such  Company  or  person  so  seteded  %haUU 
regarded  exclusively  as  the  agent  of  the  shipper  or  ottner,»and  as  nal 
ahne  liable^  and  the  Adams  Express  Company  shall  not  be,  in  anyt9adt 
responsible  far  the  negligence  or  non-performance  of  any  suck  Ctmr 
pany  or  person ;  nor  in  any  event  shall  said  Express  Company  be  liiUi 
for  any  loss  or  damage,  unless  the  claim  therefor  shall  be  presented  ti 
them  in  writing,  at  this  office,  within  thirty  days  after  this  date,  ii  8 
statement  to  which  this  receipt  shall  be  annexed.  All  articles  of  glu^ 
or  contained  in  glass,  or  any  of  a  fragile  nature,  will  be  taken  at  tij^ '; 
per's  risk  only,  and  the  shipper  agrees  that  the  Company  shall  not  bl 
held  responsibly  for  damage  to  goods  not  properly  packed  and  secured  fiir 
transportation.  It  is  further  agreed,  that  said  Company  shall  not,  9- 
any  event,  be  liable  for  any  loss,  damage  or  detention  caused  by  the  aed 
of  God,  civil  or  military  authority,  or  by  rebellion,  piracy,  insurrectiot 
or  riot,  or  the  dangers  incident  to  a  time  of  war. 

For  the  Company.  BROWN. 

Freight ," 

It  was  admitted  by  defendant  that  the  Adams  Expiei 
Company,  at  New  York,  had  issued  and  delivered  to  the 
plaintiff,  or  his  agents,  receipts  exactly  like  that  for  all  the 
goods  sued  for. 

Plaintiff  then  read  in  evidence  the  answers  of  E.  P.  Tun- 
ison,  who  testified  as  follows:  In  the  latter  part  of  October,, 
1865,  he  was  agent  of  the  Southern  Express  Company,  and 
also  of  the  Adams  Express  Company,  at  Savannah,  Georgiii 
His  agency  of  the  Adams  Express  Company  was  indepndent 
of  his  agency  of  the  Southern  Express  Company.  In  the 
latter  part  of  1866,  he  received,  from  a  New  York  pteamerf 
four  boxes,  one  bale,  and  one  bundle,  marked  ''  J.  L.  Sbeai 
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^n,  Gra.''  He  shipped  these  goods  on  board  the  steamer 
uinah,  plying  between  Savannah  and  Augusta,  which 
Un  the  Savannah  river  on  the  5th 'of  November,  1866. 
iras  admitted  that  all  of  Shears  goods  were  on  the  Savan- 
when  she  sunk.)  Of  Shca''s  goods,  one  box  and  one 
lie  of  wadding  was  recovered.  Tlie  box  was  delivered 
lea  at  Savannah,  the  bundle  was  thrown  away  as  worth- 

J,  witness,  received  said  packages  (from  the  New  York 
ter)  from  the  Adams  Express  Company,  as  its  agent 
vannah,  and  shipped  them  as  agent,  of  the  Southern 
ess  Company,  on  said  steamer  Savannah,  to  Augusta, 
joeiving  the  goods,  as  agent  of  the  Southern  Express 
lany,  from  the  Adams  Express  Company,  he  gave  nb 
it  J  because  the  contract  between  the  two  companies  did 
iquire  such  receipt.  He  acted  in  the  matter  as  agent  of 
oompanies,  with  full  knowledge  of  the  contract  between 
>mpanies,  and  received  the  goo<Is  under  said  contract. 
he  given  any  receipt,  it  would  have  been  the  same  as 
ly  given  to  the  public  at  that  time.  (For  which  see  ante.) 
untiiT  also  read  in  evidence  a  circular  letter,  sent  by 
fitness  to  Shea^  as  follows : 

**SouTHERir  Express  Company,  Express  Forwarders,  V 

Savannah,  February,  13,  1866.     j 

;  For  the  purpose  of  ascertaining  if  any  of  yoar  goods  were  saved 

steamer  Savannah,  sunk  on  the  Savannah  river,  on  her  voyage  to 

la,  November  5|  1865,  and  not  being  identified,  were  sold  by 

I  ef  said  steamer  at  auction,  we  request  that  you  forward  us  youi^ 

es  of  said  shipment,  4  Nov.,  '65,  as  per  our  manifest  we  find 

Bhea,  4  boxes,  to  your  address. 

Yours,  respectfully, 

E.  p.  TUNISON, 

Agent  Southern  Express  (Company. 

's,  SaxiL,  Esq.,  Macon.'' 

ugr^dso  read  said  contract  alluded  to  by  said  witness,  as 


\; 


kiM  Ao&BSif  EKT,  made  ibis  the  third  day  of  October,  1865,  by  and 
H  thttf/Ldams  Express  Company,  a  joint  stock  association,  organ- 
to  the  statutes  of  the  State  of  New  York,  of  the  first  part, 
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and  the  Southern  Express  Company,  a  corporation  duly  organised  nnder 
the  laws  of  the  State  of  Georgia,  of  the  second  part,  witaesseth: 
Whereas,  .the  parties  hereto  have  agreed  upon  a  division  of  thdr  tu- 
torial rights,  as  Express  Companies,  within  and  thronghont  the  United 
States  ;  and  whereas,  the  more  completely  to  carry  out  the  intent  tad 
spirit  of  the  said  agreement,  and  to  provide  for  the  profitable  condnetd 
the  express  business  thereunder,  it  is  necessary  to  define  the  mntnl 
obligations  of  the  parties  thereto,  it  is  therefore  agreed  ;  First  llii 
ihe  Adams  Express  Company  will  deliver  to  the  said,  the  Sonthen 
Express  Company,  for  the  completion  of  the  transportation,  all  goodi, 
wares  Rnd  merchandize,  and  other  property,  which  the  said  Adams  Ex* 
press  Company  may  receive  of  any  of  its  offices  for  inland  transports' 
tion  to  any  point  south  of  the  Ohio  river  and  west  of  Richmond, 
Virginia,  saving  and  excepting  to  points  on  the  Louisville  and  Nashvilk 
Railroad  and  its  branches,  and  the  railroad  running  to  Lexington,  Ken- 
tucky, with  their'  connections  as  they  now  exist,  on  the  Baltimore  is4 
Ohio  Railroad  and  its  branches,  on  the  Alexandria  and  Orange  Ratfroed, 
and  on  the  \^rginia  Central  Railroad,  and  also  to  make  like  deliTeij,  fR 
a  like  purpose,  of  all  property  received  by  the  said  Adams  EzpiW 
Company,  and  destined  to  points  west  of  the  Mississippi  rirer,  lid 
south  of  a  line  drawn  due  west  from  Cairo,  Illinois.  Second.  Theial 
Southern  Express  Company  hereby  agrees  to  deliver  to  the  8aid,thl 
Adams  Express  Company,  for  the  completion  of  the  transportation,  il 
goodSf  wares  and  merchandise,  tfnd  other  property,  received  by  the  aidi 
the  Southern  Express  Company  at  any  of  its  offices,  and  destined  to 
points  within  the  territory  of  the  said,  the  Adams  Express  Compiqfi 
as  the  same  is  now  occupied  by  them,  and  is  more  precisely  definedk 
the  said  agreement.  Third.  That  all  goods,  wares  and  merchandise,  ltd 
other  property  delivered  by  the  said,  the  Adams  Express  Compii7t 
to  the  said,  the  Southern  Express  Company,  shall  be  received  by  th 
latter  Company  upon  the  same  terms  and  conditions  as  are  exprenid 
in  the  printed  receipts  used  and  issued  by  it,  upon  the  receipt  of  simOs 
shipments  from  the  public  generally,  and  upon  no  other  terms  andeei* 
ditions,  and  that  no  other  or  greater  liability  shall  attach  to  the  Mid 
Southern  Express  Company,  upon  the  delivery  to  it  of  any  snch  prop* 
erty,  than  such  as  arises  under  such  printed  receipts,  and  this  stipolir 
tion  shall  take  effect  upon  each  delivery  of  property  thereunder  in  lib 
manner  as  if  one  of  such  printed  receipts  had  been  issued  to  theiiidi 
the  Adams  ^Express  Company,  on  such  delivery.  Fourth.  That  il 
goods,  wares  and  merchandise,  and  other  property  delivered  by  the  siidi 
the  Southern  Express  Company,  to  the  said,  the  Adams  Express  Cos- 
pany,  shall  be  received  by  the  latter  company  upon  the  teme  terms  M^ 
conditions  as  are  expressed  in  the  printed  receipts  used  and  issued  bj 
it  upon  the  receipt  of  a  similar  shipment  from  the  public  generally,  ii^ 
upon  no  other  terms  and  conditions,  and  that  no  greater  liability  skiE 
attach  to  the  said  Adams  Express  Company,  upon  the  delivery  toito 
any  such  property,  than  such  as  arises  under  such  printed  receipts,  s* 
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pulation  shall  take  effect  upon  each  deliTerj  of  property  here- 
in like  manner  as  if  one  of  such  printed  receipts  had  been  issnet} 
Aid  Southern  Express  Company  on  such  delivery.     Fifth.  The 

'^  printcfd  receipts,"  as  herein  used,  shall  include  the  forms  now 
by  the  said  ^wo  cotnpanied,  and  any  subsequent  modification 

whicji  either  ^company  may  adopt.  The  terms  and  time  of  set- 
\  between  the  two  companies  shall  remain  as  heretofore  agi^eed 

In  Witness  whereof  the  said  companies  have  caused  this  agree* 
\  be  signed  by  their  respective*  Presidents  the 'day  and  year  above 

ADAMS  EXPRESS  COMPANY,  [L.  S.] 
By  W.  B.  DiKSHORE,  President. 

SOUTHERN  EXPRESS  COMPANY,  [L.  S.] 
By  H.  B.  Plant,  President. 

and  delivered  in  presence  of— 

B.  BjUnum, 

».   W.  TlLLET." 

jDtiff  also  read  in  evidence  an  agreed  statement  of  facts^    |^ 

lows: 

•  • 

'he  amount  in  value  of  goods,  as  shown  by  .the  invoices 

led,  ($6^250  8Q|)  was  delivered  to  the  Adams  Express 

any,  in  New  York  City,  on  the  26th  of  October,  1866, 

;ned  to  J.  L.  Shea,  Macon,  Ga.,  as  his  property,  and 

dams  Express  Company  thereby  undertook  to  deliver 

;oods  to  saicl  John  L.  Shea,  Macon,  Georgia,  within  a 

lable  time ;  said  goods  were  never  delivered.     If  they 

een  delivered  they  would  have  been  worth  in  Macon, 

jia,    \  n  .  n  per  centum  advance  on  said  invoice  prices. 

Ether,  it  is  admitted  and  agreed  that  said  goods  were* 

rded  by  the  Adams  Express  Company,  by  sea,  to  Savan- 

ixeorgia,  and  thence  forwarded  via  Savannah  river,  on 

er  Savannah,  and  that  said  steamer  was  lost  about  thirty 

above  Savannah,  on  the  dth  of  Nbvember,  1865,  and 

pwds  were  then  and  there  lost.     Whether  the  goods 

ihipped  from  Savanhah  on  said  steamer,  by  the  Adams 

the  Southern  Express  Company,  is  to  be  determined  by 

rideooe  in  the  case. 

e  steamer  was  lost  under  the  following  circnmstances : 

tied  ap  about  thirty-five  miles  above  Savannah, 
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when  she  was  run  into  by  another  steamer  coming  down  the 
river,  and  sunk." 

It  was  understood  that  it  was  not  admitted  that  the  Ad&OM 
Express  Company  undertook  to  deliver  the  goods  in  Maooo; 
that  much  of  the  foregoing  admission  went  fof  naught 
'  Shea  testified  that  the  goods  were  worth  fifty  per  cote 
upon  the  invoice,  prices,  and  that  the  box  which  he  gotiioB 
the  wreck  he  took  at  $150  00.  Two  other  witnesses  pntthi : 
value  in  Macon  at  fifty  and  seventy-five  per  cent,  on  the 
invoice  prices,  respectively,  and  all  agreed  that  the  Expwi 
freights  at  the  time  wias  about  $7  OO  per  hundred. 

The  defendant's  attorneys  offered  no  testimony.  They 
requested  the  Court  to  charge  the  jury  as  follows : 

1st.  If  they  believe,  from  the  evidence,  thattthe  Adam 
Express  Company  and  the  Southern  Express  Company  hid,: 
before  the  shipment  of  the  goods  by  the  Adams  Eipn 
Compahy,  entered  into  a  contract,  which  at  the  timeof  th|: 
shipment  was  subsisting,  that  they  should  not  be  liable  fif: 
the  loss  of  goods  delivered  by  one  of  these  companies  to  the 
other  for  transportation,  at  the  terminus,  of  their  rcspecdfe; 
lines,  hy  fire  or  watery  and  that  the  Adams  Express  Compiiif .. 
delivered  the  goods  in  this  case  to  the  Southern  ExpM 
Company,  at  Savannah,  as  the  agents  of  the  plaintiff,  thei 
the  plaintiff  is  not  entitled  to  recover. 

2d.  If,  from  the  evidence,  they  believe  said  goods  w«« 
delivered  by  plaintiff  to  the  Adams  Express  Company  A 
New  York,  and  consigned  to  the  plaintiff  at  Macoo,  GeorgiiJ; 
and  were  received  by  the  Southern  Express  Company,  e^. 
Savannah,  from  the  Adams  Express  Company,  to  be  by  the. 
Southern  Express  Company  forwarded  to  Maoon,  Georgia 
then  said  Adams  Express  Company  acted  as  the  agent  flf 
plaintiff  in  delivering  the  goods  to  the  Southern  Express  ()«■■ 
pany,  and  [are  alone  liable  to  the  plaintiff  for  the  loss  of  the 
goods,  and  as  a  consequence  the  Southern  Express  Compaaf 
is  not  liable  to  the  plaintiff  for  such  loss. 

The  Court  refused  so  to  charge,  and  on  the  contrary  chaigw 
that  the  Southern  Express  Company  was  liable  to  the  plea* 
tiff  in  this  case,  as  a  common  carrier,  and  that  the  Souths*  I 

i 
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press  Company  wa9  liable  to  th^  plaintiff^   no  matter  how 
f  received  said  goods  at  Savannah,  even  if  thej  bad,  as 
imon  carriers,  picked  them  up  in  the  streets. 
*he  jury  found  for  the  plaintiff  $&,200  64,  with  interest 
costs. 

yetidaojt's  attoraey  nloved  for  a  new  trial  upon  the 
inds  that  the  verdict  was  9trongIy'and  decid^ly  against 
weight  of  the  e^ence,  and  because  the  Court  erred  both 
efbsing  to  charge  as  requested,  and  in  charging  'as  he 
The  new  triai  was  refused,  afid  this  is  assigned  as  error' 
he  grounds  aforesaid. 

ISBETS^  Dougherty,  for  plaintiff  in  error,  smd  a  common^ 
ier  may,  by  special  'contract,  limit  its  liability.  Itwin's 
e,  section' 2042 ;  6th  Howard's  R.,  367,  and  authorities 
I.  19th0a.R.,2OS;  2Ut  Ga.  M.,  5i6;  28fA  Ga.  i?.,  543. 
rewas'ducha  special  ^c<!eptance  here.  Perils  of  river 
ode  collision  of  vessels  not  caused  by  negligence.  Stoiy 
5.,  512-514;  3  Esp.  R.,  67;  Abbot  on  Shipping,  sec- 
B  2  and  5;  4  Taun..  R.,  126 ;  2  Wend.  R.,  190.  The. 
(umption  of  negligence,  if  any,  is  against  the  vessel  under 
Abbot  on  Shipping,  330,,note  1 ;  Davies'  R.,  359 ;  10 
raid's  U,  S.  R.,  686.  As  t6  who  haa  the  burden  of  proof 
y  negligence.  Berry  et  cd,,  vs.-  Cooper  and  BoyldUy  2iih 
ftmie.  Cbitty  oa  Con.,  t.  p.,  212  and  note;  3  Moqf. 
239.;  Peck,  270;  2  Baily  S.  C.  R.,  177  and  421;  4 
ibgrt/168  and  180 ;  4  Binney,  127  ;  2  Watts,  114,  8  do. 
;  1  Conn.  R.,  487;  3  Mass.  R.,  481 ;  Sm.  L.  Cases,  318; 
Boward's  U.  S.  R.,.  273.  As  to  express  contract,  they 
i,  21«<  (?a.  R,  541,  2,  3,  and  Sm  Oa.  i?.,  632;  Irwin's:. 
i|^  sections  2718,  2719,  2720.  If- the  contract  between 
QDmpames  is  uojt,  an  express  one  to  shield  the  defendant, 
i  the  Adanoi'  is  not  shielded  by  its  receipt  and  it  is  liable 
RiMy  for  it  was  boun4  ^^  deliver  heyond  its  iermintiSyUn^' 
idieved  by  express  contract.  8  M.  and  W.  R.,.  421 ; 
L  ]>.  and  Eq^R.,  497 ;  5  H.  and  N.  R.,  274,  969;  note  2.. 
K.  on  Oarri^rs^  section  95 ;  19th  Wend,  R.,  534 ;  3  Law 
ft^  &»  61X) ;  18  Penn.  Sb  1^,  224 ;  24  IlL  R.,  332, 466 ;  ,34 
Voiu  xxxym — 34, 
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IH.  R.,  389 ;  27  Vt  R,  110 ;  1  Fla.  R.,  403  ,•  9  Barb.  H, 
317,  Am.  Law  Review,  April,  1868,  426  *o  442. 

LooHRANE,  Cobb  &  Jackson,  Baoon  !&  SumoNs;  for 
defendant  in  error,  replied,  no  excuse  avails  but  adusitiiK 
public  enemj.  Irwin's  Cede,  section  2040.  Liability  wxj 
not  be  limited  by  entry  on  receipts^  Irwin's  Codey  section  2042; 
36^'  Ga.  R,f  532,  636.  Defendant  is  commpn  currier,  seciioot 
2089,  2040.  Z6th  On.  i2.,  632,  636.  The  contrad;  betweei' 
the  companies  did  not  bind  plaintiff.  The  Adams  Expna 
Company  could  not  bind  Shea  as  his  agent.  Paly  on  Agew^, 
160,  161, 163, 164,  32,  et  seq.  Hammond,  parties  to  action, 
66 ;  1  Livermore,  94,  107 ;  6tory  on  Bail,  5  and  6 ;  3  Bm 
L.  Cases,  212,^36;  Irwin's  Co^e,  1679,  2168,  2170.  Ifde- 
livery  to  the  Southern  Express  Cofupany  is  ahown,  tbitii 
sufficient  for  plaintiff.  Chitty  on  Con.  312,  iDar|^.  140;  Bed- 
field  on  Railways,  246«  Southern  Express-  Company  ii 
liable,  doubtful  whether  Adams  Express  Company  is.  Ir- 
win's Code,  205,  and  Redfield  on  Qc^ilw^ys,  281,  d  nq, 

Warner,  J. 

The  error  assigned  to  the  judgment  of  the  Court  below,  ii 
this  case  is,  the  refusal  of  the  Court  to  grant  a  new  trial  op« 
the  several  grounds  specified  id  the  motion  therefor.  W« 
shall  not  consider  the  varions  grounds  embraced  in  the  nt* 
tion  for  a  new  trial  sepatately,  but  confine  our  jodgmeatl^^ 
the  main  question  made  by  the  Kcord,  which  muatoinitiil 
the  case. 

It  appears  from  the  evidence,  that  there  were  two  eomjt 
nies,  the  Adams  Express  Company,  incorporated  in  the  Sttif 
of  New  York,  and  the  Southern  Express  Company,  ineoif^' 
rated  in  the  State  of  Georgia.  The  action  to  reoover  the  loisrf 
the  goods,  is  brouglitby  the  plaintiff  against  the  Southeni  Ex- 
press Company  as  a  common  carrier,  upon  tht?ir  mpM^ 
tract,  and  not  as  tort  fe<i8or8.  The  contract  forthetransp*' 
tation  of  the  goods,  was  made  by  the  plaintiff  with  the  Ai^ 
Express  Company  in  New  York,  as  appears  by  the  rwe^ 
given* for  the  goods,  to  be  transported  to  Maeon,  GeoifW,**  ^ 


: 
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point  of  destination .    The  goods  were  lost  while  in  posses- 
sion of  the  Southern  Express  Company,  en  roxUe  from  New 
York  to  Macon,  and  the  question  is,  which  company  is  liable 
to  the  plaintiff  OS  a  common  carrier,  upon  the  contract  for  the 
receipt  and  safe  delivery  of  the  goods  at  the  point  of  destina- 
tion.   In  the  case  of  ITosher  &  Co.,  vs.  The  South^fm  Expreaa 
Ompdnify  {(XfUe  37)  it  wad  held,  that  when  a  common  earner 
received  and  receipted  for  goods,  to  be  cartied  to  a  point  jbf 
destination,  beyond  h\i  own  line,   he  thereby  undertook   to'] 
safely  transport  the  goods  to  that  point,  either  by  Iiimself  dt 
oompetent  agents,  dnd  that,  if  the  goods  were  last  beyond  fais 
•wn  h'ne  of  carriage,  he  was  liable  therefor.    The  contract  in 
tbis  case  was  made  by  the  plaintiff  with  the  Adams  Express 
Gompany  in  New  York,  whereby  they  undertook,  as  common 
carriers,' safely  to  deliver  the  goods  at  Macon,  Georgia,  either 
l)f  themselves  or  oompetent  agents.  If,  therefore,  thegoods  were 
lost  enroute  to  the  place  of  destination,  either  whilst  in  their 
poesession,  or  that  of  their  authorized  agents  to  complete  the 
tfusportation,  they  are  liable  to  the  plaintiff  thei'efor  on  their 
contract  of  bailment.    This  ruling  is  in  accordance  with  the 
Aindamental  principles  of  the  law.    "  Bailment,  to  deliver, 
k  a  delivery  of  goods  in  trust,  upon  a  contract  expressed,  or 
implied,  that  the  trust  shall  he.faithfiiUy  executed  on  the  part 
of  the  bailee.    If  money  or  goods  be  delivered  to  a  common 
carrfer,  to  cariry  from  Oxford  to  Ijondon,  he  is  under  a  con- 
tract m  law  to  pay,  or  carry  them,  to  the  person  appointed,*' 
2nd  BI.  Com.  451-2;  3rd  Bl.  Com.  163.    As  the  decisions 
of  the  Courts  in  this  country  are  conflicting  as  to  the  liability 
of  the  carrier  beyDnd  the  terminus  of  his  own  route,  this 
Court,  in  Mosher  A  Oo,y  vs,  the  Southern  Express  Company^ 
tdopted  the  English  rule  upon   that  question,  as  being  the 
better,  and  sounder  rule  upon  principle,  as  well  as  pradical 
^nreaience  to  the  public. 

In  the  cases  of  the  Souihem  Express  Company  vs.  Purcettj 
87/A  Oa.^R.,  103/  and  Southern  Express  Company  vs.  New- 
iy,  S6th  Oa.  R.,  635,  this  Court  held,  that  under  the  existing 
law  of  this  State,  a  common  carrier  is  liable  for  the  safe  de- 
Uveiy  of  goods  entrusted  to  his  care  as  such,  and  that  in  case 
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of  the  loss  of  the  goods^  no  excuse  ynll  avail  him  udIc 
loss  was  occasioned  by  the  f^ct  of  £rody  or  of  the  pubK 
mies  of  the  State ;  that  he  cannot  limit  his  legal  liabi 
any  notice  giveu,  either  by  publications  or  by  entry 
ceipts  given  for  the  goo(jt§^  or  tinikets  sold,  but  that  b 
make  an  e:(press  contract  independerU  of , his  receipt  ai 
theA  be  governed  thereby.  There  w&s  no  contract  b 
the  plaintiiF  and  the  Southern  Express  Company,  eiti 
pr^  or  implied,  to  transport  his  goo4s  from  N^ew  ^ 
Macon,, or  from  any  other  place  to  .Macon  ;  indeed,  i 
no  primty  of  contract  for  the  transportation  of  the  pk 
goods  between  himself  and  the  Southern  Express  Co 
whatever,  but  there  was.  an  express  contract  made  t 
the  plaintiff,  by  his  agent  in  New  York,  with  the 
Express  Company,  to  transport  his  gopds  sa&ly  froi 
point  to  Macon,  the  place  of  destination.  Thp  plaipi 
trusted  his  goods  for  transportation  from  New  York  to 
to  Jkhe  Adams  Ex|)ress  Company  by  his  contract  of  In 
and  710^  to  the  Southern  Express  Company,  and,  al 
the  .  goods  maj;  have  been  lost  whilst  in  the  poss^siot 
Southern  Express  Company,  as  the  agents  of  the 
Express  Company,  to  complete  the  transpQi:t^tion  to  tb 
of  destination,  the  plaintiff's  right  pf  action  to  rceov( 
ages  for  the  loss  of  thje  goods  is  against  the  compai 
which  he  made  the  contract,  the  company  to  which 
trusted  the  goods  for.  safe  carriage  and  delivery  as  a  c 
carrier,  to  the  point  of  destination. 

In  view  of  the  facts  of  this  case  as  presented  by  the 
w.e  think  the  Cgurt  belo\y  erred  in.  its  charge  to  th< 
^'that  the  defend^!,  th^  Southern  Express  Oompar 
liable  to  the  plaintiff  in  this  case,  ^s  a  common  earri 
tkat  said  company  was  liable  to  the  plaintiff,  no  matt 
they  received  said  goods  at  Savannah,  .even  if  they 
connnon  carriers,  picked  them  up  ia  the  streets." 

I^  the  judgment  of  tjxe  Court  below  b^  reversed. 
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The  Adams  Express  Company  had  the  righjb  to  limit  its 
lability  to  the  extent  of  its  territorial  limits^  or  otherwise  by 
*  express  contract."  This  may  be  done,  in  my  opinion,  by 
in  express  stipulatioif,  to  that  efie^^t,  in  the  body  of  the  re- 
ceipt given  by  the  company,  and  accepted  by  the  shipper. 
Such  express  stipplation  in  the  body  of  the  receipt  is  not  the 
"notice  given,  eitlier  by  publication^  or  by  entry .«»  receipts, 
or  tickets  sold,"  which  is  insufficient,  but  is  one  form  of  "ex- 
press contract,"  w^hich  is  authorized  by  the  Code. 

Taking  this  view  of  the  rights  of  a  comn^oB  carrier,  I 
tbink  I  should  hold  that  the  contract  contained  in  this  re- 
ceipt was  compli^  with  by  ihe  Adams  Express  Company,  on 
thle  delivery  of  the  goods-  at  Savannah,  which  was,  at  the 
time,  the  extent  of  their  territorial  limits  as  stipulated  in  the 
receipt,  wer^  it  not  for  the  former  decision  of  this  Court, 
nling,  that  ^  the  liability  of  a  common  carrier  can  not  be 
imited  in  this  way.  As  I  am  bound,  lender  the  Code,  by 
liese  "unanimous  deci^jons''  till  changed  by  the  Legisditture 
tf  by  this.Cfourt,  in  t^p  n\anner  directed  by  the  statute,  I 
ODcur  in  th^  judgment  rendered  in^this  case. 

McCay,  J. 

• 

I  concibr  in  the  judgment  of  the  Court,  but  I  am  not  satis- 
ied  with  the  ground  on  which  it  is  put  by  the  majority  of 
thetJodrt.  • 

It  is  true,  that  under  the  decision  of  this  Court  in  Southern 
itpresa  Company  ts.  Purcell,  87th  Ga.  R,,  110,  Shea  has  a 
i^t  of  action  against  the  Adams  Express  Company  on  his 
ittplied  contract  with  it.  But  it  strikes  me  that  he  has  also, 
if  he  80  elects,  a  right  of  action  against  the  Southefn' Express 
Ownpany.  The  Adams  Express  Company  was  his  agent. 
I*  may  be  true  that  the  Adaftna  Express  -Company  had  no 
Jfight,  under  its  contract  with  Shea,  to-wit :  tinder  its  duties 
•8  a  common  carrier,  to  turn  the  goods  over  for  transporta- 
ft»J  to  the  Southern  Express  Company.    But  the  fact  is  that 
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it  did  do  so.  It  made  a  contract  with  the  Southern  Express 
Company  to  transport  the  goods  from  Savannah  to  Macon— 
and  it  did  this  as  the  agent  of  Shea^  without  authorityjitis 
true.  But  it  is  a  general  rule  that  a  person  may  adopt,  a 
post  factOy  acts  done  in  his  name  by  another  acting  without 
authority.  He  is  not  bound  to  do  so.  He  may  sue  the  actor. 
But,  if  he  so  electa  he  may  adopt  his  act  And  due  on  the  con- 
tract. 13  East.,  274 ;  2  M.  and  S.  485 ;  1  Bing.  N.  C,  198; 
2  Strange,  859;  1  Atk.,  128;  7  B.  and  C,  310;  3B.and 
Adl.,  680;  Smith's  Mer.  Law,  113;  Bateman  iCom.  La^, 
section  455. 

It  is  true,  if  he  do  adopt  the  contract  he  must  take  it  as  he 
finds  it  He  cannot  separate  it  into  parts.  He  must  repudi- 
ate it  altogether,  or  ratify  it.  2  Strange,  859.  And  in  (hii 
ease  the  rule  will  perhaps  be  of  no  benefit  to  Shea,  as  the 
contract  of  the  Adams  with  the  Sotftjiern  was  a  special 
one.  But  I  deem  it  important  that,  the  principle  be  pre- 
served. The  Express  companies  are  bow  huge  enterprises, 
and  I  am  not  disposed  to  send  our  people  out  of  the  State  for 
redress,  unless  that  be  clearly  the  law  of  the  case.  The  prac- 
tice of  these  companies  is  to  turn  goods  over  to  each  othff,  - 
under  contracts  which  they  profess  to  make  as  the  ^ents  of 
the  owner.  Perhaps  two-thirds  of  the  goods  carri^  by  the 
Southern  Express  Company,  in  this  State,  have  been  received 
and  are  carried,  under  such  contracts.  In  my  judgmejif,  the 
owner,  tliough  he  may  have  a  right  to  sue  the  persoa  with 
whom  he  made  the  contract,  has  also  a  right,  if  he  so  elect, 
to  adopt  and  ratify  the  act  of  his  agent  and  sue  the  Soutfiern 
Express  Company,  not,  it  is  true,  oo  his  (the  owner's)  con- ' 
tract  with  the  Adams,  but  on  the  contract  which  the  Adaiss 
(his  agent)  has  made  with  the  Southern  Express  Company. 
I  think,  therefore.  Shea  had  a  right  to  sue  the  Southern  Ex- 
press Company.,  But  the  charge  of  the  Court  and  the  ver- 
dict are  wrong,  because  the  Southern  Express  Company,  in 
this*  view  of  it,  was  acting  under  a  special  contract  and  is  only 
bound  by  its  terms. 
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CEY,  Jordan  <&  Company,  plaintiffs  in  error,  vs.  An^ 
E.  Loyal,  d  aL,  defendants  in  error. 

m 

estate  in  the  town  of  Monticello,  was  6old  at  sheriff's  jale,  as  the 
perty  of  an  insolvent  debtor.  Heldf  that  the  wife  of  the  defendaqt 
L  fa.y  is  entitled,  andet  the  2013  and  2017  sections  of  the  Gode/to 
e  $500  00  of  the  proceeds  of  the  sale,  set  apart  and  invested  in  a 
le  for  herself  and  family,  against  a  pre-existing  creditor. 
I  land  was  sold  under  a  judgment  obtained  in  1861,  the  wife  could 
m  no  more  of  the  proceeds  as  exempt  (rom  payment  of  her 
band's  debts  than  was  then  exempt  by  law.  Wakker,  J.,  dis- 
ting. 

cempt^on  Laws.  .Retroactive  Legidation.  Decided  by 
;e  N.  G.  Foster.  Jasper  Superior  Court.  November, 
umed  Term,  1867. 

* 
>ynU>n  filed  a  bill  against  Richard  J.  Lpjal,  to  enforce 

:endor'8  lien.     Lojal  admitted  all  the  facts  necessary  to 

in   the  lien  and   pray«d,  that  after  discharging  it  the 

int  allowed  to  insolvent  debtor  be  set  apart  for  his  bene- 

I  allowed  by  lq,w.     I^n  April,  1867,  there  was  a  decree 

ayed  for  by  Boynton. 

ider  this  decree,  the  sheriff  sold  the  land  for  $407  41 

and  above  what  was  sufficient  to  pay  off  said  vendor's 

The  wife  of  Loyal  had  given  notice  of  her  intention  to 

I  $500  00  out  of  the  proceeds  for  the  benefit  of  herself. 

sheriff  was  ruled.     Mrs.  Loyal,  and  Maxey,  Jordan  & 

pany,  creditors,  were  ma^e  parties,  and  were  at  issue  as 

e  disposition,  of  said  surplus.    Maxey,  Jordan  <&  Com- 

ahowed  that  they  obtained  a.  judgment  against  Richard 

oyal|  in  Jasper  Superior  Court,  on  the  28th  of  October, 

I  for  $430,  principal,  and  $99  10  for  Jnterest  to  date  of 

ndgment,  and  closed.  Mrs.  Loyal  proved  by  ber  husband 

he  waiB  insolvent,  and  closed.     It  was  admitted  that  the 

hs  wm  the  proceeds  of  a  house  and  lot  in  Monticcllo, 

"gia,  and  that  Loyal  hacV  no  other  land. 

nder  this  state  of  facts,  the  Judge  decided  that  the  sheriff 

Id  invest  all  of  said  surplus  in  a  home  for  Mrs.  Loyal 
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and  her  family,  and  this  is  assigned  as  error  by  Maxer,  Jor- 
dan &  Company. 

Chas.  L.  Jordan,  W.  Maxey,  Jno.  R.  Dyer,  by  Judge 
A.  Reese,  for  plaintiff  in  ^ror,  eaid  that  there  vrna  oaqueB^ 
tion'as  to  retroaction  in  this  cause,  for  that  section  second  ot 
the  Code  limited  the  sections  2013,  2017,  which  give  the 
$500  to  the  wife. 

George  T.  Bartlbtt,  for  defendant  iii  error. 

i 

Brown,  C.  J. 

The  single  qn^tibn  presented  for  oar  consideration  in  ihSa 
case  is,  can  the  family  of  an  insolvent  debtor  legally  daim 
$500,  out  of  the  proceeds  of  his  town  property,  solfl  it 
sheriff's  sale,  as  against  a  creditor,  whose  debt  existed  and 
was  in  judgment  prior  to  the  adoption  of  the  Code,  wbidi 
caised  the  amount  from  $200,  which  was  allowed  the  fiunilj 
by  Act  of  1845,  to  $500,  which  is  now  allowed  by  the  Oodc, 

It  is  insisted  by  counsel  for  plaibtiffin  error,  that  the 
&mily  is  only  entitled  t6  $200,  which  n^as  the  amount  ex- 
empt by  law  at  the  time  the  contract  wto  made,  and  that 
sections  2013  and  2017  of  the  Revised  Code,  are  qualified  bjr 
sectiort  2.     These  sections  are  asfoHows : 

"Section  2015.  The  following  property  of  tfvery  debtor, 
who  is  the  head  of  a  family,  shall  bo  exempt  from  levy  and 
sale  by  viFtue  ofany  procesi  whatever,  under  the  lawsof  thii 
State;  nor  shall  any  valid  lieo  be ereated  thereon,  except  ia 
the  maunerhereinafler  pointed  out,  but  shall  remain  for  the 
use  and  benefit  of  the  famiily  of  the  debtors  1.  Fifty  acra 
of  land ;  *  *•  or  in  lieu  of  the  above  land,  real  estate  in  a  eitjr, 
town  or  village,  not  exceeding  $600  in  valiie.'* 

*^  Section  2017.  If  the  debtor  owns  town  property  exceed- 
ing in  value  the  sum  of  five  hutidred  dollars,  and  it  cannot 
be  so  divided  as  to  give  to  his  family  that  amount,  he  maj 
give  notice  to  the  officer  levying  thereon,  and  when  the  ppt>- 
ceeds  of  the  sale  are  to  be  distributed,  the  Court  shall  order 
five  hundred  dollars  of  the  sum  to  be  invested  by  some  proper 
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crson,  in  a  hqine  for  the  family  of  the  debtor,  which  shall 
e  exempt,  as  if  laid  off  under  this  law." 
'•Section  2.  This  Code  shall  take  effect  on  the  first  day 
r  January,  1863.  All  offences  commiited  prior  to  that  date, 
lall  be  tried  and  punished  under  existing  laws ;  and  all 
ghts,  or  obligations,  or  duties  acquired  or 'imposed  by  exist- 
ig  laws,  shall  remain  valid  and  binding,  notwithstanding 
le  re]peal  or  modification  of  such  laws." 
A  majority  of  the  Court  are  of  opinion  that  it  was  not  the 
itention  of  the  legislature  to  qualify  sections  2013  and 
)17,  as  cited  above^  by  section  2  of  the  Code,  and  that  the 
unane  provision  made  for  the  family  of  an  insolvent  debtor 
ionld  not  be  defeated  by  such  a  construction. 
The  language  of  section  2013  is  very  broad  and  sweeping, 
declares  such  property  exempt  from  levy  and  sale  by  virtue 
any  process  whatever ^  and  that  it  shall  remain  for  the  use 
d  benefit  of  tliefamtly  of  the  debtor.  If  the  intention  had 
m  to  exempt  the  property  only  as  against  subsequent 
xiitors,  why  use  the  words  exempt  from  levy  and  sale  by 
tue  of  any  process  whatever  f  Why  not  have  said  it  should 
exempt  from  levy  and  sale,  by  virtue  of  any  process,  upon 
r  debt  contracted  after  this  date  ?  Suppose  there  had  been 
exemption  prior  to  the  adoption  of  the  Code,  and  it  had 
d  the  strong  expressipn,  '*  exempt  -as  against  any  process 
•tever,"  would  any  Court,  in  construing  the  Code,  have 
;  authorized  to  say>hat  the  second  section  of  the  Code  was 
ended  to  qualify  this,  and  destroy  all  exemption  as  against 
ite  then  in  existence  ?  We  think  not.  Then  how  are  we 
liorized  to  say,  it  was  intended  that  no  debtor's  family 
Nild  have  the  increase  in  the  amount,  as  against  pre-exist- 
;  creditors?  We  must  look  to  tlie  language  used  by  the 
idatare,  and  construe  it  with  reference  to  the  object  the 
Ik-making  power  had  in  view,  having  regard  to  the  reasdn 
Ispiirit  of  the  Act,  and  considering  the  policy  of  the  leg- 
iCbrBy  which  is  to  be  ascertained  by  reference  to  other  Acts 
lidb  asre  in  pari  materia, 

ESxemption'laWs,  and  laws  making  provision  for  the  sup- 
rt  of  the  fiimilies*  of  insolvent,  or  deceased  persons,  rest 
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upon  a  Wise  public   policy^  looking  to   the  preservation  of 
families,  and  securing  to  them  that  protection  which  isneoei- 
sary  to  the  best  interest. of  society,   and  the  well-beiDg  of 
every  community.     The  principle  was  well  expressed  by  Mt 
Justice  Johnson  in  Ogden  vs.  Sanders,  12  Wheat.,  28S,iB 
the  following  language:  ''For  it  is  among  the  duties  of  socie- 
ty to  enforce  the  rights   of  humanity,   and  both  the  debtor  : 
and  the  society  have  their  interests  in  the  administration  flf  ; 
justice,  and  in  the  general  good ;  interests  which  fuost  vd 
be  swallowed  up  and  lost  sight  of  while  yielding  attention  tl : 
the  claims  of  the  creditor.     The  debter  may   plead  ihevir 
tations  of  Providence,  and  the  society  has  an  interest  in  pit* , 
serving  every  member  of  the  community  from  despondenej^^ 
in  relieving  him  from  a  hopeless  state  of  prostration  in  vhiek  j 
he  would  be  useless  to  himself,  his  family  and  the  oountijf.' 

There  has  been  a  gPQwing  disposition  in  the  great  popnki 
heart  of  Georgia,  for  years  past,  as  shown  by  her  Iegislatifl% 
ta  enforce  the  rights  of.  humanity,  and  preserve  the  bel^ 
wives  and  children  of  improvident  or  unfortunate  fausbnik 
from  despondency,  by  relieving  them  from  helpless  proBtn- 
tion.  The  old  rule,  which  had  but  little  regard  for  tk 
rights  of  humanity,  when  in  conflict  with  the  pecuniaijii* 
terest  of  creditors,  has  been  modified,  and  debtors  as  welltfj 
creditors  are  now,  as  a  class,  regarded  as.  worthy  the  oonai* 
eration  of  those  who  make  laws  for  the  regulation  of  socie^^ 

The  rule  formerly  was,  that  the  family  of  au  unfortuuH, 
•debtor  might  be  deprived  of  every  article  of  necessity,  as  vet 
as  comfort,  to  satisfy  the  debt,  and  his  person  might  bedeiw; 
and  imprisoned  at  the  will  of  the  creditor.  But  I  am  hafff 
to  know  that  these  barbarous  sentiments*  of  the  darker  agl 
are  fast  giving  place  to  the  mqre  benign  tenets  of  fofgiv 
charity  and  humanity,  which  are  inculcated  by  the  di 
author  of  Christianity,  as  cardinal  vfrtues.  The  1^'slato*. 
has  engrafled  a  more  humane  system  on  our  statute 
and  it  is  the  duty  of  the  Courts  to  enforce  it  to  the  extent 
their  power.  While  this  is  the  duty  of  the  l^islature  W 
the  Courts,  it  is  also  the  duty  of  both,  to  discountenanoe  id] 
suppress,  as  far  as  possible,  all  fraud  that  may  be  attemptti : 
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e  practiced  by  bad  men  to  the  injury  of  creditors,  and  to 
:bat  every  right  is  secured  to  the  creditor^  which  is  com- 
)Ie  with  the  humanity  of  our  system,  the  preservation  of 
b'es,  and  the  well-being  of-soeiety. 
1  view  of  the  humane  policy  established  by  our  legisla- 
for  the  protection  and  support  of  the  fiimilies  of  insolvent 
deceased  persons,  coming  as  they  do,  within  the  same 
for  the  same  reasons,  we  are. fully  satisfied  that- it  was 
he  intention  of  the  legislature  in  the  adoption  of  the 
,  to  so  qualify  the  sections  giving  the  family  of  the  in- 
Dt  $500  out  of  the  sale  of  his  town  property,  by  the 
lage  of  the  second  section,  as  to  defeat  the  allowance  in 
ses  of  debts  contracted  by  the  insolvent  prior  to   that 

s  think  the  unanimom  decision  of  this  Court,  made  at 
erm,  in  thfe  case  of  Barron  vs,  Bumyj  et  al.,  {ante  264) 
ishes  a  principle  that  must  control  this  case.     Sections 

2533  and  2537  of  the  Eevised  Code,  are  intended  to 

out  the  precise  object  contemplated  by  sections  2013 
0L7,  the  protection  and  support  of  the  family,  if  need 
idependently  of  the  rights  of  creditors*  To  show  that 
ifies  rest  upon  the  same  principle,  wo  quote  tli^  following 
ns  of  the  Code :  . 

BCTION  2530.'  Among  the  necessary  expenses  of  admin- 
ion,  and  to  be  preferred  before  ail  other  debta^  is  the  pro- 
i  for  the  support  of  the  family,  to  be  ascertained  as  fol- 

apoB  the  death  of  any  person,  testate  or  intestate,  leav- 
I  estate,  solvent  or  inaolveidj  and  leaving  a  widow,  or  a 
r  and  minor  (!hild  or  children,  or  minor  child»or  chil- 
mly,  it  shall  be  the  duty  of  the  Ordinary,  on*the  ap- 
ion  of  the  widow,  or  the  guardian  of  the  child  or  children, 
f  other  person  in  their  behalf,  on  notice  to  the  rcpre- 
ive  of  tke  estate,  if  there  Is  one,  and  if  none,  without 
^  to  appoint  five  -discreet  appraisers,  and  it  shall  be  the 
)f  raoh  appraisers^  or  a  majority  of  them,  to  set  apart 
■iiga  to  such  widow  and  children,  *  or  cfaitdreu  only, 

in^property  or  money,  a  sufficiency  from  the  estate  for 
aapport  and  maintainance,  for  the  space  of  twelve 
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months,  from  the  date  of  the  administratioQ^  in  case  thei 
administration  on  the  estate,  to  be  estimated  according  U. 
circumstances  and  standing  of  the  family  previous  to  thed 
of  the  testator  or  intestate,  and  keeping  in  view  also  the 
vency  of  the  estate!  If  there  be  a  widow,  the  appn 
shall  ali^o  set  apart,  for  the  use  of  herself  and  children,! 
ficient  amount  of  the  household  furniture.  The  prov 
set  apart  for  the  family  shall,  in  no  event,  be  less  thai 
stim  of  one  hundred  dollars,  and  if  it  shall  appear  o] 
just  appraisement  of  the  estate,  that  it  does  not  exoee 
value  the  sum  of  five  hundred  dollars,  it  shall  be  the  do 
the  appraisers  to  s^  apart  the  whole  of  said  estate  fin 
support  and  maintai nance  of  such  widow  and  child  or 
dren,  or  if  no  surviving  widow,  to  the  lawful  guardian  < 
child  or  children,  for  their  support/' 

"  Section  2533.  The  property  so  set  apart  by  th< 
praisers  shall  vest  in  the  widow  and  cbild  or  children,  a 
no  widow,  in  such  children,  share  and  share  alike,  an 
same  shall  not  be  administered  as  the  estate  of  the  deo 
husband  or  father." 

"  Section  2537.  When  the  whole  of  an  eeftate  is  set 
as  provided   in  section  2530,  the  widow  may  pay  so  i 
and  such  parts  of  the  debts  of  the  deceased  husband  a 
may  think  proper,  consistently  with  her  bieans,  with  tb 
vice  and  consent  of  the  Onlinary." 

By  reference  to  the  Act  of  23d  February,  1850,  it  wi 
seen  that  the  alIo\;ilance  for  the  widow  and  children,  in 
the  estate  of  the  deceased  was  insolvent,  was  one  huo 
dollars.  •  Cobb's  Dig.  297.  As  is  already  shown,  the  < 
increases  this  to  five  hundred  dollars,  and  gives  the  app 
ers  discretion  to  increase  it  beyond  that  amount,  and  dec 
that  it  shall  be  preferred  before  all  other  debt^  Now,  il 
tion  2  of  the  Code,  as  above  quoted,  is  to-  be  read  in  ooa 
tion  with,  and,  as  counsel  insisted,  as  a  proviso  to  aeci 
20ldf  and  2017,  why  is  it  tiot  to  be  read  in  a  like  maniH 
n  proviso  ti  sections  2580,  2533  and.2537,  which  iocroK 
exemption  from  one  hundred  to  at  least  five  hundred  dol 
as  against  all  debts^  and  leave  it  in  the  discretion  of 
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ridow,  who  has  the  whole  estate  of  the  deceased  in  her  pos- 
pnioDyWhen  it  does  not  exceed  five  hundred  dollars,  whether 
k  will  pay  one  dollar  of  the  indebtedness.  We  ask,  in  all 
■ndpry  how  can  section  2  be  held  to  limit  the  exemption .  to 
■fanqnent  indebtedness  in  the  one  ease  and  not  in  the 
Abcr? 

Id  Barron  vs.  Bumy,  above  mentioned,  this  Court  unani- 
pDQsly  ruled  that  '^  Although  under  the  Code,  executors  de 
Ml  tort  can  not  get  credit  for  any  debt  they  may  have  paid, 
1^  if  in  good  faith,  they  have  furnished  the  widow  her 
itar's  support  according  to  her  circumstances  in  life,  and  this 
■H  exhausted  the  effects  they  have  used,  they  are  not  liable 
jpeept  for  the  excess.  The  claim  of  the  widow  is  not  ^  debt, 
^  a  special  provision  allowed  bylaw  in  preference  to  any 
htU  or  liens  held  by  creditors^ 

..If  so,  why  is  not  the  five  hundred  dollars  set  apart  from 
it  proceeds  of  the  sale  of  the  town  property  of  the  insolvent 
k  purchase  a  home  for  his  wife  and  children,  a  '^  special  pro- 
prion  allowed  by  law  in  preference  to  any  debts  or  liens  held 
crecjitors?"     We  confess  we  are  unable  to  see  the  dis- 

n. 
Bat  it  has  Jbeen  insisted  that  this  construction   violates  the 
itution,  because  the   Constitution  of  1865,  which  has 
superceded  by  that  of  1868,  declares  that  retroactive - 
injuriously  affecting  any  yight  of  the  citizen,  are  pro- 

If  this  law  had  been  prohibited  by  Ihat  provision  of  the 
Constitution,  it   would  seem  that  the  entire  repeal  of 
Constitution  without   the  repeal  of  the  law,  would  re- 
^e  the  case  of  all  difficulty  growing  out  of  that  objection, 
ily  as  the  provision  above  quoted  is  omitted  and  drop- 
N  from  the  Constitution  of  1868. 

/We  are  satisfied,  however,  that  the  provision  of  the  Code 
IVr  under  consideration,  did  ^ot  violate  the  Constitution  of 
WS.  .  As  we  have  already  shown,  the  exemption  made  by 
Ift  Oode  for  the  benefit  of  tl^e  wife  and  cliildrcn  of  a  decea- 
ft  person,  is  a  special  provision  allowed  by  law,  in  preference 
'  taj  liens  or  debts  held  by  creditors.    As  it  is  of  higher 
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dignity  than  the  rights  of  any  creditor,  and  is  so  held  by  this 
Court,  its  enforcement  can  not  injuriously  affect  any  rights 
of  the  creditor.  In  other  words,  no  creditor  has  any  right 
to  satisfaction  out  of  the  estate,  till  this  special  provisioiii 
this  right  of  humanity,  is  first  satisfied.  Therefore  do  credi- 
tor's right  is  injuriously  affected  by  this  Act,  construed  as  tke 
legislature  evidently  intended  it  should  be.  And,  as  no  dis* 
tinction  in  principle  can  be  drawn  between  the  case  of  tte 
family  of  a  deceased  person,  as  provided  fvr  by  the  Code,  and 
the  family  of  an  insolvent,  whose  property  is  taken  and  sold 
by  the  sheriff,  both  being  alike  entitled,  on  the  score  of  hu- 
manity, to  some  reasonable  provision  for  support,  the  fline 
rule  must  apply  in  this  case,  which  relieves  it  of  all  Couti- 
tutional  objection. 

The  view  which  we  have  taken  of  the  rights  of  families  to 
support,  and  of  the  power  of  the  legislature  to  provide  fir 
their  relief,  is  founded  in  sound  reason,  and  sustained  bf 
high  authority. 

The  late  Chief  Justice  Tanev,  delivering  the  opinion  of  the 
Supreme  Court  of  the  United  States,  in  the  case  of  Broneot 
vs.  Kinzie,  1  How.,  315,  says,  '*For  undoubtedly,  a  SCili 
may  regulate,  at  pleasure,  the  modes  of  proceeding  in  iti 
Courts  in  relation  to  jpo^f  contracts  as  well  as  future,  ft 
may,  for  example,  shorten  the  period  of  time  within  whieh 
claims  shall  be  barred  by  the  Statute  of  Limitations.  Itmtji 
if  it  thinks  proper,  dyrect  that  the  necessary  implements  of 
agriculture,  or  the  tools  of  the  mechanic,  or  articles  of  neces- 
sity in  household  furniture,  shall,  like  wearing  apparel,  nol 
be  liable  to  executions  on  judgments.  Regulations  oftlur 
description  have  always  been  considered,  in  every  ci'dliaed 
community,  as  properly  belonging  to  the  remedy,  to  be  ex- 
ercised or  not,  by  every  sovereignty  according  to  its  own 
views  of  policy  and  humanity.  It  must  reside  in  every  Sute^ 
to  enable  it  to  secure  its  citizens  from  unjust  and  harrasnng 
litigation,  and  to  protect  them  iu«those  pursuits  which  are 
necessary  to  the  existence  and  well-being  of  every  coromo- 
nity.'* 

The  Courts  of  New  York  faaire  gone  so  fitr  as  to  estaUiah 
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le,  that  it  is  not  in  the  power  of  the  faasband,  or  head 
family,  when  making  a  contract  prospective  in  its 
ter,  to  waive. the  right  of  exemption,  so  as  to  charge 
empt  property  with  the  payment  of  the  debt.  This 
lied  in  Kneetle  vs.  Newcomb,  22  N.  Y.  Reps.,  249. 
kt  case  the  plaintiff  inserted  in  the  note,  the  following' 
ion :  "And  I  hereby  waive  and  relinquish  all  right  of 
>tion  of  any  property  I  may  have  from  execution  on 
ebt."  The  property  exempt  amounted  to  six  hundred 
3  in  value.  Afler  judgment  on  the  note  the  property 
ivied  on  and  sold,  and  the  plaintiff,  who  was  the  debtor^ 
ht  an  action  of  trespass  for  the  taking  of  the  property. 
Supreme  Court  of  New  York  held  he  was  entitled  to 
r,  and  that  judgment  was  affirmed  in  the  Court  of  Ap- 
3y  the  unanimous  judgment  of  the  full  bench.  The 
principle  is  sustained  in  Crawford  vs.  Lock  wood,  9  How. 
.,  547.  See  also  Harper  vs.  Leal,  10  How.  Pr.  R., 
1  Kernan  R.  266. 

I  current  of  legislation,  sustained  by  the  Courts,  of  this 
has  gone  upon  the  principle  contended  for  in  this  de- 
for  years  past.  The  amount  of  property  exempt  from 
nd  sale  has  been  increased  from  time  to  time  by  vari- 
ts  of  the  legislature.  The  support  allowed  the  family 
deceased  has  also  been  enlarged  frbm  time  to  time,  and 
1^  by  the  Courts.  The  daily,  weekly,  and  nionthly 
of  laborers  have  been  exempt  from  the  process  of  gar- 
ent.  Debts  due  by  trustees  of  different  grades,  have 
leclared  of  higher  dignity  and  given  precedence  over 
rbts  or  liens  of  creditors  that  would,  but  for  the  enact- 
have  held' precedence.  Debts  due  for  rent  have  been 
red  to  other  debts  secured  in  the  same  manner. 
3  it  has  been  held  by  this  Court  at  its  present  session  in 
ae  of  Ttie  State  vs,  Dickson^  (ante  171),  that  debts  due 
^eptem  and  Atlantic  Railroad,  which  is  the  property  of 
ate,  and  its  incomes  part  of  the  revenue  of  the  State^ 
precedence  over  debts  of  older  date  due  an  individual^ 
were  secured  by  mortgage  to  the  individual,  before  the 
I  debt  vras  contracted ;  and^  that  tbe  State  is  entitled  to 
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the  money  raised  by  the  Bale  of  the  mortgaged  property,  ^ 
though  the  mortgage  existed  before  the  mortgagor  was  the  .j 
State's  debtor. 

The  law  of  imprisonment  for  debt  has  been  modified  from 
time  to  time;.and  our  new  Constitution  abolishes  it  entiielft 
But  none  of  the  sticklers  for  the  creditor's  rights,  to  haYeth 
precise  remedies  allowed  by  law  when  the  debt  was  oontncteJi 
claim  that  it  was  a  violation  of  the  constitutional  rights  rf 
the  creditor  to  abolish  imprisonment  for  debt.  If  the  State 
has  the  right  to  make  these  various  modifications  in  her  kW| 
affecting  the  remedies  allowed  parties  litigant,  many  of  whidi 
may  operate  tlie  entire  loss  of  the  claims  of  creditors,  whidi 
but  for  such  changes   in  the  law  might   have  been  secudi 

■ 

why  may  she  not  make  the  one  now  in  question? 

Before  closing   this  opinion,  wc  will  remark,  that  tUi 
Court  is  committed  to  the  dpctrine  that  an  exemption  for  tb«  ^ 
benefit  of  the  family  holds  good  as  against  creditors,  in  H, 
early  case.    In  Hopkins  vs.  Lang  et  aL^  9  Go.,.  261,  Warn* 
J.  delivering  the  opinion,  says :  *'  We  are  of  opinion,  fromi 
careful  reading  of  the  enacting  clause  of  the  statute,  whes. 
taken  in  connection  with  the  title  thereof,  that  it  was  the  in* 
tention  of  the  legislature  to  make  provision   for  the  support 
and  maintenance  of  the  widow  and  children  of  the  testaUV 
or  intestate  for  the  space  of  twelve  months  immediately  aflff 
his  death,    according  to  their  nink  and   condition  in  lifi^ 
whether  the  estate  be  solvent  or  insolvent"     If  the  estate 
were  insolvent,  it  follows  that  the  rights  of  the  creditors  most/ 
according  to  this  ruling,  be  postponed  to  the  claims  of  tb 
widow  and  children. 

We  will  simply  add  that  there  is  nothing  in  this  reooid 
that  shows  that  Mrs.  Loyal  was  the  wife  of  Loyal  at  the  time 
of  the  adoption  of  the  Code,  or  that  he  was  then  insolveoL 
There  is,  therefore,  nothing  in  the  record  inconsistent  with 
the  position  that  her  rights  accrued  since  the  adoption  of  the 
Code,  and  are  as  a  consequence  to  be  governed  by  it. 

Judgment  affirmed. 

McCay,  J.,  concurred,  but  wrote  no  opinion. 
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MTabnbb,  J.,  dissenting. 

The  question  made  by  the  record  in  this  ease  is,  whetlier 
the  wife  of  an  insolvent  debtor  is  entitled  to  have  the  sum  of 
fve  bnndred  dollars  worth  of  real  estate  in  a  citv,  town  or 
nllige,  exempt  from  levy  and  sale  in  satisfaction  of  a  judg- 
«at  obtained  on  the  28th  of  October,  1861,  according  to  the 
jRDvifiions  of  the  2013d  section  of  the  Code,  or  whether  she  is 
ntitled  to  have  only  the  sum  of  two  hundred  dollars  exempt- 
ed from  levy  and  sale,  under  the  Act  of  1845.  The  debt  was 
eoBtracted  and  the  judgment  obtained  prior  to  the  adoption 
tf  the  Code.  The  exemption  of  five  hundred  dollars  is 
liuDied  under  the  Oode  and  not  under  an  Act  of  the  legisla- 
liR  passed  sinoc  the  adoption  of  the  Code. 

The  Constitution  of  this  State,  at  the  time  of  the  adoption 
iTtheCode,  declared  that  ^'retroactive  laws,  injuriously  affects 
kf  any  right  of  the  citizen,  are  prohibited.''  The  second 
Mcdon  of  the  Code  declares  that  "  this  Code  shall  take  effect 
%  the  first  day  of  January,  1863.  All  offences  committed 
frior  to  that  date  shall  be  tried  and  punished  under  existing 
hm,  and  all  rights  or  obligations  or  duties  acquired  or  im- 
poeed  by  exiding  laws  shall  remain  valid  and  binding,  not- 
withstanding the  repeal  or  modification  of  such  law." 

In  my  judgment,  the  rights  of  the  creditor,  as  well  as  the 
righfiof  the  claimant  in  this  case,  are  to  be  measured  and 
fo'ded  in  accordance  with  the  law,  as  the  same  existed,  prior 
to  tbe  adoption  of  the  Code.  To  hold  otherwise  would  be  to 
tfiofe  that  provision  of  the  State  Constitution  which  pro- 
UhttB  retroactive  legislation  at  the  time  of  the  adoption  of  the 
Code,  as  well  as  the  express  provisions  of  the  Code,  which 
WIS  adopted  in  strict  compliance  with  that  Constitution.  I, 
Aerefore,  dissent  from   the.  judgment  of  the  Court  in  this 


Vol.  xxxvm—S5, 


54S         SUjPREME  CX>URT  OF  GEQROIJL 


Vaaon  ri.  The  Citjr  of  AuguiU* 


William  J.  A^ason,  plaintiiT  in  error  vb.  The  Q 

AuousTA,  defendunt  in  error. 

1.  The  statute  of  16th  of  Felirnarj,  1856,  enacts  that  the  City  d 
Augusta  shall  be  and  ihej  are  hereby  authorized  to  elect  an  eft 
known  as  Uecorder,  in  whom  they  may  vest  exclusive  jurisdictl 
?iolations  of  their  ordinances,  etc.  The  Act  also  provides  ( 
Recorder  shall  be  elected  and  hold  his  office  for  the  term  of  ti 
shall  take  an  oath  b^ore  the  Mayor  well  and  truly  to  disehi 
duties  of  his  office,  etc  MtLd^  1,  that  the  object  of  this  Act  ws 
mote  good  government  and  order  in  the  city,  and  that  it  was 
of  the  Council  to  elect  a  Uecorder.  and  that  it  was  clear^  tl 
tion  of  the  legislature,  that  the  office  of  Mayor  and  the  oiEc 
oorder,  should  be  separate  and  distinct  offices,  filled  by  diffei 
sons,  one  of  whom  is  required  to  take  the  oath  of  office  b 
other,  and  that  the  provision  in  the  statute  which  authorisei 
Conncil  or  Mayor,  in  the  absence  of  the  Recorder,  to  appei 
their  body  to  prcfiile  in  the  Hccordcr^s  Court,  contemplates  tli 
rary  absence  of  the  Hecorder.  and  does  not  authorise  the  Cit) 
to  abolish  the  office  of  Recorder,  and  direct  the  Mayor  permi 
act  as  Recorder. 

2.  The  City  Council  of  Augusta  have  power  to  establish  such 
rules  and  ordinances  as  bhall  appear  to  them  requisite,  an 
Bary  for  the    security,   welfare  and  convenience   of  the  dii 
preserving  peace,  order  and  good   government  within  the  m 
repugnant  tothe  Constitution  and  laws  of  thuland. 

8.  Any  peraon  who  shsll  erect  or  continue,  aJXer  notice  to  si 
nuisance,  which  tends  to  unnny  the  community  or  injure  thai 
the  citizens  in  general,  or  to  corrupt  the  public  moraU,  ii 
indictment  under  the  Penal  Code  of  this  Stale.  The  legal  ol 
continuing  a  nuisance  is  not  complete  before  notice  to  abate, 
til  the  notice  is  given,  and  the  Ingiil  offi'nce  is  complete,  thi 
thorities  have  power  as  a  police  regulalion,  to  punish  for  the 
ance  of  such  nuisance,  as  would  subject  the  offiender  toiodictn 
notice  to  abute.  But  when  the  offence  against  the  Panal  Cod< 
plete,  they  hare  only  the  power  to  bind  over  the  offender  to  tl 
court,  to  answer  for  the  offence. 

4.  A  landlord  who  has  leased  premiHCs  to  a  tenant  is  not  liablei 
aance  maintained  upon  the  premises,  by  the  tenant,  during  1 
If  the  nuisance  existed  upon  the  premises  when  the  lease  wi 
the  landlord  is  liable,  iiut  if  the  tenant  continues  the  nnisaoo 
o'ltatns  exclusive  possession  and  control,  he  alone  is  liable  fo, 
ti  nuance.  As  the  lundlorl,  under  our  statute,  is  liable  for  t 
rcpaiiS  on  the  premises,  if  the  nuisHncc  grows  out  of  his  neglect 
the  repairs,  the  tenant  may  make  them,  and  set  olT  their  n 
value  against  the  rent  due  the  landlord. 
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iiisance.    Jurisdiction.     Lancllonl  and  Tenant.     Certio- 
Before  Judge  GiusoN.     Richmond   Su{)erior  Court. 
( Term,  1868. 

wter  Blodgett  was  Mayor  of  the  City  of  Augusta,  and 
g  as  Reoorder  thereof.  As  Recorder,  he  issued  a  sum- 
\  requiring  Vason  to  answer  for  an  alleged  violation  of 
rdinance  of  said  city.  That  ordinance  was,  ''no  person 
keep  on  his  or  her  premises  any  nuisance  to  the  annoyance 
IS  or  her  neighbors.  Any  person  so  annoyed  may  com- 
I  to  a  member  of  Council,  belonging  to  his  or  her  ward, 
shall  require,  in  writing,  an  abatement  of  the  nuisance 
dained  of,  in  twenty-four  hours.  Should  the  nuisance 
le  abated  or  removed,  at  the  expiration  of  that  time,  for 
f  day  following,  the  person  on  whose  premises  it  remains, 
be  fined  in  a  sum  not  exceeding  twenty  dollars.  No 
»a  ebull  empty  any  privy,  sink,  water-closet  or  cistern 
ected  therewith  or  cause  the  same  to  be  done,  at  any 
,  except  between  the  hours  of  12  o'clock,  P.  M.,  and  4 
sk  A  M.,  under  a  similar  penalty." 
Ason  appeared  and  objected  to  the  jurisdiction  of  the 
t,  upon  the  grounds:  1st.  Because,  Blodgett  being 
or  could  not  issue  a  summons  as  Recorder,  and  was  not 
rder  because  his  appointment  was  illegal.  2d.  Because 
ordinance  covered  a  crime  punishable  under  the  Penal 
I  of  the  State,  was  therefore  illegal  and  the  Recorder  had 
irisdiction  over  such  crime.  3d.  The  ordinance  was  ille- 
because  it  prescribed  a  punishment  for  such  crime,, 
"ent  from  that  prescribed  by  the  said  Code, 
odgett  overruled  the  objections  and  proceeded  with  the 
The  evidence  shuwed  that  Vason,  as  trustee,  owned 
in  Augusta,  occupied  by  Butt  and  others  as  his  tenants 
which  Butt,  or  Butt  and  Brother  had  occupied  for 
<eeQ  years,  then  last  past.  The  nuisance  complained  of 
I  privy,  on  said  lot  attached  to  Butt's  store,  and  which 
twelve  years  old.  It  was  offensive.  Neighbors  had 
Uo^d.pf  it  to  the  ins{iector,  and  he  notified  Vason  of 
ii)fi|daioU.    A  member  of  Council  had  also  given  him 
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notice  in  writing.  He  refused  to  abate  the  nuisance,  Baying 
it  was  the  duty  of  the  tenant.  Vason's  counsel  insisted  upon 
this  also  before  Blodgett,  but  he  held  that  Vasou  was  liable 
for  the  nuisance,  and  fined  him  $20  00.  Vason  sued  oot 
his  certiofnrL  Besides  the  foregoing  facts  the  answer  to  the 
eartiorari,  showed  that  in  January,  1868,  an  ordinance  in 
passed  by  the  Mayor  and  Council,  ordaining  that  ''the 
Mtiyor  of  the  city  be  required  to  act  as  Recorder,  withoit 
salary/'  and  repealing  all  conflicting  ordinances.  The  eoi- 
flicting  ordinance  referred  to  was  as  follows :  ''  The  Reooidtf 
shall  l)e  elected  annuallv,  on  the  second  Saturday  inJannaiT. 
He  shall  preside  in  the  Recorder's  Court  and  perform  iock 
duties  as  are  hereinafter  required  of  him,  and  shall  reoeirei 
salary  of  eiglit  hundred  dollars  per  annunx.^*  Subeequcit 
sections  gave  to  his  court  exclusive  jurisdiction  overvioh- 
tions  of  the  city  ordinances,  etc. 

Judge  Gibson  overruled  each  of  the  points  in  the  «wfiarflf^ 
and  error  is  assigned  accordingly. 

C.  Snked,  (by  Montgomeby)  for  plaintiff  in  error. 
J.  T.  SiiEWMAKE,  for  defendant  in  error. 

Brown,  C.  J. 

1.  The  16th  section  of  the  Act  of  the  Ix»gislature,  pa*rf 
15th  of  February,  1856,  declares:  "  That  the  City  Council  rf 
Augusta  shall  be  and  they  are  hereby  authorized  to  electa 
officer  to  be  known  as  '  Recorder/  in  whom  thev  mar  yf^ 
exclusive  jurisdiction  of  all  violations  of  their  ordinances,  aw 
he  shall  have  power  to  try  and  determine  the  same,"  etc. 

The  17th  section  enacts  that,  "said  Recorder  shall  hoH 
his  courts  at  such  times  and  places  as  said  City  Council  may 
prescribe,  and  they  shall  direct  the  mode  of  summoningof 
bringing  up  parties  for  trial.  In  the  absence  of  the  Eecortef 
the  City  Council  or  Mayor  may  appoint  one  of  their  bod/* 
preside  in  said  Recorder's  Court." 

The  18th  section  pi-ovides,  that,  "said  Recorder  Ml^ 
elected  and  hold  his  office  for  the  term  of  two  yemrs^  BbftU  tiki 
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kfi  oath  before  the  Mayor  well  and  truly  to  discharge  the 
luties  of  his  office,"  etc. 

Under  these  enactments,  we  think  it  was  the  duty  of  the 
]|jt^  Council  to  elect  a  Recorder.  The  legislature  had  in 
'iew  tiie  preservation  of  order^  and  the  promotion  of  good 
jOTemmeut  in  the  city,  in  conierring  the  authority  u{)on  the 
Htj  Council  to  elect  said  officer,  who  is  to  fill  the  place,  in 
ict|  of  a  Judge  of  the  Criminal  Court  of  the  city ;  and  it  is 
lot  mere  matter  of  option,  but  it  is  the  duty  of  the  City 
Council  to  elect  said  officer  in  accordance  with  the  statutd, 
roiQ  time  to  time. 

This  view  is  abundantly  sustained  by  authority.  In  the 
ase,  of  the  King  vs.  the  Inhabitants  of  Derby  (Skinner 
170)  a  motion  was  made  to  quash  the  indictment  found  against 
heiuliabitants  for  refusing  to  meet  and  make  a  rate  to  pay 
lie  constable's  tax,  on  the  ground  that  the  statute  was  not 
operative,  but  merely  "  they  may  meet,''  etc.  The  Court 
idd  that  mat/f  in  the  case  of  a  public  offic(.T  is  tantamount  to 
itdlf  and  if  he  does  not  do  the  act  required,  he  shall  be 
vanished. 

The  Statute  of  14th  Car.,  2  Ch.  12,  says  the  church 
nrdens  *'  shall  have  power  and  authority  to  make  a  rate,"  etc. 
bwas  insisted  that  this  act  simply  invested  them  with  power 
tt  make  the  rate,  but  that  it  was  not  obligatory,  and  they 
Me  not  punishable  for  neglecting  it.  The  Court  held  others 
vise,  observing  that  when  a  statute  directs  the  doing  of  a 
iiog  for  the  sake  of  justice  or  the  public  good,  the  word 
■qf  is  the  same  as  the  word  shall,  2  Salk.,  609;  ^Carth, 
iM.  And  it  was  added  that,  when  a  statute  says  a  sheriff 
flqftake  bail,  this  is  construed  he  sltall,  for  he  is  compelled 
b  do  so.  See  also  3  Atk.,  166 ;  1  Wend.,  537  ;  5  J.  Ch. 
Reps.,  113;  5  Con.,  188. 

Jil^  however,  we  were  to  admit  that  it  was  within  the  dis- 
Mien^of  the  City  Council  to  organize  said  office  of  Recorder 
Mar  the  statute  or  not,  having  exercised  that  discretion  in 
khi  (tiguuKation  of  the  Court,  they  had  no  right  to  abolish 
^moe,  S  Hill's  N.  Y.  Reps.,  615,  616. 

Zka^Beeordar,  when  elected,  i&  required  to  take  the  oath  of 
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office  before  the  Mayor.  And  the  City  Council  or  Mayor, 
may  appoint  one  uf  their  body  to  preside  in  the  Recordei^i 
Court  in  his  absence. 

We  think  it  very  clear  that  the  City  Council  have  no  rigbt 
under  this  Act  to  remove  the  Recorder  and  appoint  the  Mayor 
permanently  to  act  as  Recorder.  They  may,  by  a  provisi<m 
of  the  statute,  remove  the  Recorder  (for  cause)  by  a  vote  of 
two-thirds  of  all  tlie  members  of  the  Council.  But  it  caa 
only  be  done  for  cause,  and  in  that  case,  it  is  very  clear  that 
it  is  their  duty  to  elect  another  Recorder  to  fill  the  office  from 
which  they  have  removed  the  incumbent.  And  they  have 
no  right  to  elect  the  Mayor  to  fill  the  vacancy,  as  the  Record- 
er must  take  the  oath  of  office  before  the  Mayor,  and  it  woold 
be  absurd  to  say,  that  he  could  take  the  oath  of  Recorder  be 
fore  himself  as  Mayor.  He  may,  by  appointment  of  the  Ci^ 
Council,  preside,  not  in  his  own  court,  but  in  the  "Rccordei's 
Court"  in  his  absence.  The  statute  doubtless  contemplate 
the  case  of  the  temporary  absence  of  the  Recorder. 

2.  The  City  Council  have  the  authority  under  the  charter 
to  establish  such  bv-Iaws,  rules  and  ordinances,  as  shall  ap- 
pear to  them  requisite  and  necessary  for  the  security,  wdl- 
fiire  and  convenience  of  the  city,  for  preserving  peace,  order 
and  good  government,  within  the  same,  not  repugnant  to  the 
constitution  and  laws  of  the  land.  Under  this  authority  thcf 
may  make  all  such  rules  and  regulations  as  the  health,  cofs- 
fort  and  convenience  of  the  people,  under  their  jurisdiction, 
may  require,  and  may  provide  for  the  punishment  of  all  audi 
ofiBsnders  against  their  ordinances  as  are  not  under  the  consti- 
tntion  and  laws,  punishable  in  the  Criminal  Courts  of  tlii> 
State.  They  may  also  bind  over  all  offenders  who  violate  the 
Penal  Code  of  this  State,  within  said  city,  for  trial  in  the 
proper  Courts. 

3.  Section  4478  of  the  Revised  Code  enacts,  that  any  ptf- 
son  who  shall  erect  or  continue,  after  notice  to  abaUy  any 
nuisance,  w*hich  tends  to  annoy  the  community,  or  injure  the 
health  of  the  citizens  in  general,  or  to  corrupt  the  public 
morals,  shall  be  indictable  and  punishable.  We  hold  tfai^ 
iiie  indictable  offence  is  not  complete  under  this  section,  be- 
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re  Dotice  to  abate,  and  that  the  City  Council  may  cause  to 
5  punished  any  person  who  maintains  a  niii.sanc*c  in  the  city 
olative  of  their  ordinances,  at  any  stage  previous  to  the  con- 
immation  of  the  offence  under  the  Penal  Code.  But  if  the 
rence  is  complete  under  the  Penal  Code,  they  should  bind 
fet  the  offender  for  trial  in  the  court  having  jurisdiction  of 
le  offence.  They  may  also  take  ^lie  legal  steps  to  have  the 
lisance  abatcfl. 

4.  The  only  remaining  question  made  by  this  record  is,  the 
ibility  of  Vason  for  the  alleged  nuisiince  maintained  upon 
te  premises  by  Butt,  his  tenant. 

As  we  understand  the  rule,  the  landlord  is  not  liable  for  a 
lisance  maiutaine<l  by  his  tenant  during  the  period  of  the 
Me.  The  landlord  is  liable,  however,  for  any  nuisanoe 
hich  may  exist  upon  the  premises  at  the  time  he  makes  the 
ue.  Taylor's  landlord  and  tenant^  95.  But  if  the  tenant 
mtinaes  the  nuisance,  after  he  obtains  exclusive  possession 
id  control,  he  alone  is  liable  for  its  continuance.  As  the 
ndence  shows  that  Butt,  the  tenant,  had  occupied  the  prem- 
BB  for  the  last  eighteen  yeai*}^,  we  do  not  think  the  landlord 
M  liable  for  a  nuisance  maintained  upon  them. 
Section  2258  of  the  Bevised  Code  makes  it  the  duty  of  the 
ndlord  to  keep  the  premises  in  repair.  And  it  is  insisted 
I  this  case  that  the  failure  of  the  landlord  to  make  the  neces- 
uy  repairs  aggravated,  if  it  did  not  cause  the  nuisance, 
"be  evidence  to  establish  this  is  not  very  satisfactory.  But, 
<  it  were  established,  that  the  nuisance  grew  out  of  the  failure 
f  tke  landlord  to  make  the  repairs,  this  could  not  relieve 
be  tenant,  as  he  might  have  made  them  and  charged  them 
^  the  landlord,  and  he  might  set-off*  their  reasonable  value 
jpinstthe  rent  due  the  landlord,  unless  he  had,  by  contract 
Ah  the  landlord,  bound  himself  to  make  the  repairs. 
Jidgment  reversed. 
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J.  Percy  Green,  d  al,,  plaintiff  in  error,  t?«.  Jasces  H. 

LowRY,  defendant  in  error. 

[This  0080  -WMB  hold  up  under  tho  Milittjry  Ordu-J 

1.  An  obligation  was  given  hj  J.  Percy  Qreen  to  Lowry,  in  Febnin, 
1666,  for  $2,500  in  Confederate  Treasury  notes,  for  the  board  of  b 
three  sisters,  while  he  was  absent  in  the  army,  when  one  dollar  i&  frii 
was  worth  forty-six  dollars  in  Confederate  notes.  On  the  18th  of  Ko- 
yember,  1860,  before  the  Ordinance  of  the  Convention  for  scaling  Cfli- 
federate  contracts  could  have  been  well  understood  by  the  defendnlL 
said  Green,  who  was  inexperienced,  and  his  sister  Julia,  jastof  ||l^ 
who  boarded  with  Lowry  and  was  under  his  protection  ^'11  aboittil 
time  it  was  given,  executed  a  note,  payable  one  day  after  date^fci 
$4>'>0  OOy  which  was  to  be  in  lieu  of  the  obligation  of  Green  for  ik 
$2,500  Confederate  note,  which  the  maker's  charge  was  given  in  tlii 
■bape,  on  the  fraudulent  representations  and  false  promises  of  LovQi 
that  they  should  have  two  or  three  years  within  which  to  pay  it,  vi 
that  he  having  taken  advantage  of  their  inexperience  and  of  thdis 
ncrancG  of  their  legal  rights,  in  obtaining  the  note  brought  suitoti 
in  a  short  time.  Ifeldf  that  the  Court  erred  in  refusing  to  alloi^ew 
denoe  tending  to  prove  these  fi&cts,  to  go  to  the  jury,  and  in  ordcrif 
a  verdict  for  the  plaintiff  for  the  amount  called  for  by  the  face  of  Al 
note. 

2.  The  note  having  been  executed  at  a  time  when  the  parties  did  not  ki0t 
it  was  necessary  to  place  a  revenue  stamp  upon  it,  and  on  the  &■ 
being  ascertained,  said  Green  having  voluntarily  placed  the  neesMHjf 
stamp  on  the  note,  and  again  delivered  it  to  the  payee,  wherebjM 
government  received  the  revenue  to  which  it  was  entitled,  Greeoffi| 
not  be  allowed  to  controvert  the  fact  that  the  note  was  legiH^f 
stamped. 

United  States  revenue  stamps.  Note  given  under  mis' 
take,  etc.  Before  Judge  Milner.  Whitfield  Superior  Goail 
November  Term,  1868.  ' 

•J 

In  October,  1866,  Lowry  sued  J.  Percy  Green  and  Jolif 

Green,  his  sister,  upon  their  joint  and  several  promiasoQ 
note  for  $450  00,  payable  to  Lowry,  dated  the  13th  d 
November,  1865,  and  due  one  day  after  date. 

The  record  does  not  show  that  any  plea  was  filed,  W 
their  defence  appears  by  the  evidence  offered  by  them.  I 
was  agreed  that  the  testimony  of  the  defendants  should  h 
heard,  and  that  the  Judge  should  then  pass  upon  its  admii 
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[ity,  and  direct  what  should  be  done  by  the  jury.  Julia 
fied  that  she  aad  her  two  sisters  rented  a  room  from 
rry  and  furnished  their  own  food  for  about  three  weeks, 
then  boarded  with  him.  Percy  was  in  the  army  and 
rry  said  that  he  would  make  no  agreement  as  to  the  price 
leir  board  till  Percy's  return,  l)ut  that  iie  would  charge 
a  no  more  than  the  actual  cost  of  their  board.  When 
yy  returned  Lowry  and  he  agreed  that  Lowry  should 
Bi  Ibr  said  board,  §2,500  00  in  Confederate  Treasury  notcS| 
DO  time  was  fixed  for  the  payment.  Julia  owed  Lowry 
0  00  in  said  currency  for  that  amount  loanetl  her  about 
time  of  the  fall  of  the  Southern  Confe<Icracy,  and  Percy 
i  hioi  for  a  jeans  overcoat  bought  about  Christmas,  1834. 
he  fall  of  1865  Percy  and  Julia  propose<l  to  Lowry  to 
iieir  indebterluess  to  him  in  good  currency,  by  arbitration; 
aid  no,  but  that  he  knew  they  were  then  unable  to  pay, 
.  he  would  take  their  note  and  not  press  them  for  the 
yey.  Julia  did  not  believe  they  owed  Lowry  the  amount 
lid  note,  but  was  mortified  because  they  could  not  pay  him, 
wishing  him  satisfied,  and  profibring  to  imy  him  double 
t  was  due,  if  Lowry  would  wait  two  or  three  years,  she 
d  on  his  promise  not  to  press  them  for  the  money  till 
'  had  ample  time  to  make  it,  and  signed  said  note.  About 
istmas,  1864,  Percy  delivered  to  Ix>wry  a  slave  twenty- 
t  years  old  with  instructions  to  sell  him  and  apply  the 
eeds  to  the  payment  of  the  board,  and  the  remainder  to 
as  he  saw  proper.  Lowry  kept  the  slave  till  he  was 
Dcipated.  Julia  had  a  negro  boy  sixteen  years  old,  who 
ked  for  Lowry  and  a  negro  girl  who  did  his  house  work, 
a  negro  man  who  worked  for  him  one  day  in  each  week, 
le  abe  boarded  there.  Besides,  she  turned  over  to  Lowry 
ri^ioDS  worth  ^400  00  in  Confederate  currency.  She  ad- 
ad  signing  the  note  after  all  the  above  occurred,  and  that 
knew  its  contents,  but  said  she  did  so  because  she  relied 
4DWzy'8  promise  to  wait  as  aforesaid. 
wcy  t^ified,  that  he  learned  from  plaintiff  that  the  agree- 
t  W88,  tbaty  in  consideration  of  the  services  of  said  slaves, 
OTld-cbaige  nothing  but  the  cost  of  the  provisions,  for 
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said  board,  and  would  wait  his  return  to  estimate  thecoit 
He  returned  in  February,  1865,  and  he  and  plaintiff,  by  ol' 
culation,  found  that  the  cost  of  said  provisions  furnished  to  his 
sisters  was  81,250  00  in  Confederate  currency.  Percy  thoagbt 
tiiat  Huin  too  small  and  oiFered  to  allow  Lo wry  $2,000 H^ 
but  Lowry  not  being  satisfied,  was  asked  to  say  what  woaU 
satisfy  him,  and  he  said  $2,500  00.  Percy  then  gave  hid 
his  obligation  for  §2,500  00,  payable  in  Confederate  Treasorf 
notes,  of  which  it  then  took  forty-six  dollars  to  buy  ooedol* 
lar  in  gold.  He  then  turned  over  to  Lowry  said  negro  mm, 
then  worth  $4,500  00  in  Confederate  notes,  to  sell  himaal 
pay  the  obligation,  and  use  the  surplus  of  his  price  in  Lowir^ 
business,  subject  to  Percy's  order.  Lowry  agreed  to  sell  tfcl  \ 
negro,  but  did  not,  and  kept  him  until  he  ^vas  emancipatel  ' 
Percy's  sisters  boarded  with  Lowry  only  about  eight  montlft 
In  the  full  of  1865  they  wished  to  adjust  the  matter  by  arbi^ 
tration,  but  Lowry  declined.  They  asked  him  how  moch  In 
claimetl.  He  said  they  could  not  |)ay  then,  and  it  was  umxr^ 
tain  when  they  could,  and  therefore  be  must  charge  moR 
than  he  otherwise  would  and  asked  their  not«  for  $430  0(^ 
saying  if  they  would  give  it,  they  should  have  their  own  tin*  * 
in  which  to  pay.  Percy,  being  then  unable  to  pay,  haviBJf 
lost  all  by  the  war,  but  his  farm,  which  >\'a8  dilapidated,  and 
not  knowing  l)ut  that  Lowry  could  enforce  the  payment  rf 
said  $2,500  00  obligation,  and  relying  on  the  promise  to 
wait,  signed  the  note,  in  satisfaction  of  that  obligation;  all 
the  matters  alluded  to  by  him  and  his  sister  were  settled  it 
this  note.  Percv  had  never  done  business  for  himself,  ht 
and  his  sisters  were  orphans;  he  went  from  college  intotln 
army,  and  there  staid  till  the  war  ended. 

The  note  specified  that   it  was  given    "  in  consideration  rf  • 
the  l>oard  and  other  expenses"  of  the  sisters.     The  Court  hM. 
that  the    evidence  was  inadmissible.     Another  qaestion  n« 
mained.     The  note   w^as   not  stamped  when   it  ^vas  giveHi. 
Percy  did  not  then  know  that  a  stamp  was   necessary.   Somi 
time  afterwards  Lowry  asked  Percy  to  stamp  it,  and  he  dM 
so,  liowry  saying  that  he  did  not  know  it  was  neccssar^t 
when  the  note  was  made.    It  was  shown  that  that  United 
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8  Internal  Revenue  District  had  been  laid  out  and 
ollector  therein  appointed  before  the  note  was  given. 
rr  these  fiicts  the  note  was  oirjected  to,  because  it  was 
ramped  when  made.  The  objection  was  overruled,  and 
y  had  judgment  for  the  full  amount  of  his  note.  Said 
ulings  are  assigned  as  error. 

<}UTCH£N  &  SuEWMAKE,  by  D.  A.  Walkkr,  for  plain- 
L  error,  as  to  the  stamp,  cited  Chitty  on  B.,  119  ;  Act  of 
reas  3d  March,  1865, 1st  section  Act  of  30th  June,  1864, 
D  158 ;  as  to  the  admissibility  of  the  parol  evidence,  on 
roand  of  fraud,  Ferguson  vs.  Carrington,  9  B.  and  C. 
ioad  vs.  Green,  15  M.  and  W.  216;  Earl  of  Bristol  vs. 
moDj  1  B.  and  C,  514,  and  on  the  ground  of  failure  of 
leration,  Story  on  Pr.  N.  section  187,  Ch.onB.,  72-3; 
cts  make  a  case  of  usury  and  the  jury  should  have  found 
nount  of  usury ;  26  Ga.,  404 ;  28,  526,9,  30 ;  Scdg. 
.  of  Dam.,  400. 

.  K.  Moore,  for  defendant  in  error,  as  to  the   parol 

nee,  cited   Parsons   on  C,  361-2,  Kincard   vs.   Hig- 

1  Bibb*s  R.  396;  and  said  that  unless  the  stamping 

[raudulently    omitted,  the  omission   did  not  affect  the 

47  Barb.  K.,  cited  in  6  Law  Register,  574. 

lowx,  C.  J. 

e  are  satisfied  that  the  Court  erred  in  withdrawing 
ifidence  from  the  jury  in  this  case,  and  ordering  a 
ct  for  the  plaintiff*  below,   for  the  full  amount  of  his 

* 

6  evidence  seems  to  justify  the  oonclnsion,  that  the 
Ition  for  $2,500,  given  upon  the  Confederate  basis,  by 
rcjr  Green  for  the  board  of  his  sisters,  was  given  for  as 
M  Lowry  was  entitled  to,  under  his  agreement  with 
And  this  view  of  the  case  is  strengthened  by  the  evi- 
to  the  service  of  the  negroes  which  he  received  while 
with  him. 
B  'BQXt'  question  for  consideration  would  seem  to  be^ 
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whether  the  obligation  for  $2,600,  made  when  oae  doUai 
gold  was  worth  forty-six  in  Confederate  Treasury  notoi ' 
a  sufficient  consideration  for  the  note  for  four  hundred  i 
fifty  dollars  to  be  discharged  in  legal  money,  which 
made  by  J.  Percy  Green  and  his  sister  Julia,  under 
circumstances  detailed  in  the  evidence.  If  the  promisson  v 
not  overreached  by  Lowry,  and  there  wa«  no  fraud  or  i 
take  in  the  transaction,  the  consideration,  however  inadeqi 
if  not  illegal,  was  sufficient. 

The  Code,  sections  2,700,  2,701,  lays  down  the  ruleas 
lows:  ''Mere  inadequacy  of  consideration  alone,  will 
void  a  contract.  If  the  inadequacy  be  great^  it  is  a  lb 
circumstance  to  evidence  fraud ;  and  on  a  suit  for  dant 
for  breach  of  the  contract,  the  inadequacy  of  the  considcn 
will  always  enter  as  an  element  in  estimating  the  daou 

If  the  consideration  be  founded  in  a  mistake  of  fact  or 
the  promise  founded  thereon  can  not  be  enforced." 

In  Story  on  Contracts,  section  432,  the  rule  is  laid  doi 
this  language : 

"  When  the  inadequacy  of  consideration  is  so  gross  i 
create  a  presumption  of  fraud  and  overreaching,  or  of  am 
scieutious  advantage,  taken  under  circumstances  of  distrei 
improvidence,  on  the  one  side,  or  of  mental  iucompetenc] 
the  other,  the  contract  founded  thereon  can  not  be  mibi 
at  law,  or  in  equity;  and  a  Court  of  equity  will,  at  the 
stance  of  the  party  deceived,  interfere  and  set  it  aside  i 
it  is  executed.  In  cases  of  gross  inadequacy  the  Couri^ 
also  take  advantage  of  every  circumstance  which  indie 
imposition  or  improper  advantage,  to  found  a  presumptio 
fraud,  and  thereby  to  rescind  the  contract.  The  mere  in 
quacy  of  the  consideration  is  not,  however,  in  such  casea, 
ground  upon  which  a  contract  is  invalidated,  but  the/i 
which  is  thereby  indicated,  and  however  inadequate  the' 
sideration  may  be,  yet  if  the  circumstances  of  the  case  i 
cate  no  unfair  advantage  on  the  one  side,  or  no  great  inc 
potency  on  the  other,  the  contract  mil  be  valid." 

See  also,  Wat^mock  vs.  Bodgers,  9  Ga.  R„  60  j  JameB 
Morgan,  1  Lev.  Ill;  Hough  vs.  Hunt^  2  Ham.  B.J 
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ams  V8.  Powelli  1  Iredell  Repe.  460;  Hardeman  vs. 
?,  10  Yerger's  R.,  202;  Butler  vs.  Hogkill,  4  Dess.  R., 
Udall  vs.  Kinny,  3  Cow.  R.,  590 ;  Johnson  vs.  Dorsy, 
I  R-,  269;  Edwards  vs.  Burt,  15  Eng.  Law  and  Equity 
J5  ;  Judge  vs.  Wilkins,  19  Ala.,  765. 
ere  is  at  least  some  evidence  in  this  case  that  J.  Percy 
I  acted  under  the  impression  that  he  was  in  law  bound 
y  the  $2,500  called  for  by  the  obligation,  in  lawful 
V,  and  that  he  may  have  acted  under  a  mistake  of  law, 
the  true  consideration  of  the  new  note.  Did  he  give  hia 
3Bentto  the  contract?  Was  his  free  will  restrained  by 
b8^  or  other  arts?  Revised  Code,  section  2,710.  Julia 
leen  boarding  with  Lowry,  the  plaintiff,  and  had  been 
tomed  to  look  to  him  as  her  protector,  while  her  brother 
;baent  in  the  army.  She  had  just  arrived  at  lawful  age. 
she  overreached  by  him  ?  Was  he  guilty  of  fraud  in 
(ing  them  to  believe  that  he  would  forbear  and  give 
of  payment  not  expressed  on  the  face  of  the  not€,  when 
d  not  intend  to  do  so?  Were  the  makers  of  the  note 
r  a  mistake  as  to  the  effect  of  the  scaling  ordinance  just 
d  by  the  Convention  ?  Were  they  both  young  and  in- 
"ienoed,  and  very  much  under  the  influence  of  Lowry? 
there  gross  inadequacy  of  consideration  ?  As  the  evi- 
s  bore  npon  these  points,  and  as  it  is  the  peculiar  province 
e  jory  to  determine  upon  the  evidence,  and  to  find  the 
we  think  the  Court  should  'have  permitted  tlie  evi- 
B  to  go  to  the  jury. 

As  the  parties  were  ignorant  of  the  fact  that  the  law 
ir^  ft  revenue  stamp  to  be  placed  upon  the  note,  and  as 
got  together  after  that  fact  was  ascertained,  and  Green 
d  the  stamp  upon  it,  (by  which  the  government  received 
iiirenDe)i  and  again  delivered  the  note  to  Lowry,  we  are 
liniony  that  Green  will  not  now  he  permitted  to  contro- 
tbe  &ot  that  the  note  is  legally  stamped. 
rilgiuMit  reversed. 


b 
I 
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Stephex  R.  Dunagan  et  al,,  plaintifis  ia  emr,  ti.  Bi 
HiN  Dunagan  et  aLj  defendants  in  error. 

1.  Receipts  for  money  are  always  oiiiy  prima  facie  evidenct  of  |i 
and  may  be  denied  or  explained  by  parol. 

2.  When  a  bill  of  exceptions  is  filed  and  error  assigned  on  the  n 
the  Judge  of  the  Superior  Court  on  the  trial  of  a  eanse^  thi 
exceptions  and  the  assignment  of  error  mast  show  distine 
points  decided,  with  such  statement  of  the  facts  as  are  neocssa 
understanding  of  the  points  made,  and  if  the  bill  of  exceptioni 
do  this,  this  Court  will  not  pass  upon  the  rulings  complained  ol 

8.  It  was  not  error  in  the  Court  to  refuse,  on  the  fiicts  of  this  ei 
new  trial  asked  for,  nor  was  the  charge  of  the  Court  under  tl 
as  they  appear  on  the  record,  and  the  certificate  of  the  Judge  a 
ground  for  a  new  trial. 

Parol   evidence.     Motion   for  new  trial.     Before 
Davis.     Hall  Superior  Court.    September  Term,  186 

In  October,  1837,  Benjamin  Dunagan  gave  bond 
administrator  of  the  estate  of  Ezekiel  Dunagan,  de 
with  Isaiah  Dunagan,  James  J.  McCleskey  and  Da 
Eberliart,  as  his  securities.  McCleskey,  as  guard 
Stephen  R.,  Daniel  C,  Levi  J.,  and  George  W.  Ddi 
minor  heirs  and  distributees  of  said  estate,  filed  a  bill: 
count  against  said  administrator  and,  on  the  22d  of  1 
1849,  obtained^  verdict  for  his  wards,  as  follows:  %\ 
for  said  Stephen,  and  $383  00  for  each  of  the  othei 
costs.  Judgment  was  entered  for  the  total  sum  of  (1,7 
and  afi»fa.  was  accordingly  issued  on  the  5th  of  April, 
On  the  next  day  the  deputy  sheriff  made  upon  it  arrt 
nulla  bona.  On  the  25th  of  June,  1849,  it  was  levied 
the  undivided  half  of  lot  of  land  Xo.  236,  12th  distri 
3d  section  of  said  county.  In  August,  1849,  said  lei 
dismissed  by  plaintiff's  order,  and  on  the  same  day 
levied  upon  certain  fifty  acres  of  said  lot.  On  thti 
November,  1849,  said  fifty  acres  were  sold  by  the  sberi 
bought  by  McCleskey  for  $135  00.  After  paying  ooi 
proceeds  of  ssiid  sale,  $129  08,  were  credited  on  the 
It  was  then  levied  upon  a  horse ;  he  was  sold  anc 
another  credit  of  $30  75,  was  put  upop  the  JLfa.    Ii 
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%  1851,  there  was  another  return  of  nulla  bona.  Id 
ry,  1856,  it  was  levied  on  certain  land  whereon  tlie 
lant  then  lived, and  in  July,  1857,  it  was  levied  on  land 
Du  he  then  lived.  In  September,  1857,  the  sale  under 
nuary  levy  was  postponed  by  plaintiff's  consent;  the 
evy  was  disposed  of  by  some  one  filing  a  claim  to  the 
ist  mentioned. 

srwanls  (it  appears),  Stephen  R.,  Daniel  C,  Levi  J.,  and 
e  W.  Dunagan  and  J.  R.  McCleskcy  sued  saidadminis- 
and  his  securities  on  said  bond.  The  plea  was  i^ay- 
)f  the  Ji.  fa.  At  the  trial,  plaintiff's  counsel  read  in 
ice  the  bond,  the  bill  and  decree,  the  Ji.  /a.,  with  said 
\  thereon  and  closed. 

!  defendant,  being  on  the  stand  as  a  witness,  was  pre- 
with  certain  receipts,  und  they  were  rend  in  evidence, 
panied  with  his  explanations,  as  follows:  A  receipt  by 
McCleskey  to  said  administrator,  as  such,  for  $250  00, 
the  25th  of  December,  1857,  and  Ix^ing  for  the  balance 
.  of  McCleskey's  interest  in  said  estate  in  right  of  his 
brmerly  Mary  Jane  Dunagan;  the  defendant  said  Mc- 
sy  had  bought  one-half  of  the  interest  of  Levi  J.,  and 
1  C.  bought  the  other  half,  and  that  this  receipt  was 
!  of  that  half  interest  also.  A  receipt  dated  26th  of 
er,  1852,  for  $500  00  signed  by  Daniel  C,  I-ievi  J., 
e  W.  and  Margaret  Dunagan,  to  be  credited  on  said 
/  the  defendant  said  that  that  sum  was  in  gold,  and 
I  go  to  Daniel  C.  and  George  AV.  The  bill  of  excep- 
recites  as  follows:  "The  defendant  then  introdureil  J. 
)  receipt  for  a  note  on  Margaret  Dunagan  and  James  J. 
eakey,  for  $213  00,  dated  prior  to  the  judgment,  which 
ilod  out,  when  defendant  te.stifie<l  that  the  money  of  said 
Mild  not  be  taken  out  of  the  hands  of  the  guardian,  that 
l(  remain  there  for  the  l>enefit  of  the  orphans. 
i  defendant  introduced  an  order  from  George  W.  Duna- 
ated  July  18th,  18G1,  acknowledging  to  have  sold  the 
Georgia  claim  for  $250  00,  $33  33  down,  the  balance  on 
lodako,  had  collected  the  Duncan  claim,  (the  amoun^ 
ifoh  .doeM  not  appear),  and  testified  in  relation   to  said 
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gold  mine  claim,  and  that  the  same  should  be  ^50  00.  TlM  ' 
defendant  then  introduced  a  receipt  from  Daniel  C.  Danagia 
for  $31  00,  dated  June  20th,  1850." 

Counsel  for  defendant  then  ofiered  the  bill  of  advancementi 
made  by  intestate  while  in  life,  to  which  coansel  for  plaintiff 
objected,  when  defendant  testified  that  James  J.  Mcdeakej 
promised  to  pay  him  the  860  00,  (the  amount  of  adtaoe^ 
ments) ;  he  stated  that  it  was  for  a  mare  given  his  (McCki- 
key's  wife)  upon  tlieir  marriage  many  years  before,  irUdi 
was  to  be  credited  upon  the  decree;  that  there  were  TariiMl 
other  matters  of  payment  which  he  could  not  now  remember, 
and  for  which  he  had  no  receipts,  but  that  said  decree  wM 
paid  off  in  full.  He  further  testified  that  Stephen  R.  Dni*^ 
gan  was  paid  off  soon  after  the  judgment  ^ras  rendered,  Alt 
he  (witness)  loaned  about  $200  00  to  his  brother  JoeepI 
Dunagan,  and  that  he  paid  it  to  Stephen  R.,  topajrOfk 
Banks  for  the  land  he  (Stephen  R,)  purchased  of  Dr.  BhAb 

Q'ossed. — He  was  not  present,  but  understood  he  so  prfl 
it,  and  he  repeated,  generally  they  were  all  and  each  oftlM 
paid  off  in  full ;  that  Daniel  C.  Dunagan  was  paid  hj  lai- 
ing  him  with  George  ?500  00  to  go  to  California ;  thatLetili 
claim  belonged  to  J.  K.  McCIcskey  and  D.  C.  Dnnaglffi 
that  George  W.  Dunagan  was  paid  by  the  claim  in  theBoctJf 
Mountain  country ;  that  Stephen  Dunagan  went  to  AlabiBHl 
then  to  Arkansas,  some  ten  or  twelve  years  ago ;  that  IkM 
C.  Dunagan  went  to  California  about  sixteen  years  ago,  IR 
had  not  returned ;  that  Levi  J.  Dunagan  lefl  this  connt^ 
about  the  same  time  as  Daniel  C.  Dunagan ;  that  George  Wt 
Dunagan  Avent  to  Alabama  some  ten  or  twelve  years  igSi 
that  none  of  the  above  plaintifTs  have  ever  troubled  Iriin  atfi 
about  his  owing  them  anything  since  they  left  this  coanfif 

On  cross-examination  he  stated:  He  could  not  rememU 
any  transaction,  time  or  place  when  he  paid  plaintiBs  iq* 
thing,  except  what  he  had  already  stated  in  his  direct  exani 
nation ;  that  the  sum  of  money  he  loaned  his  brother  Joie^ 
Dunagan,  was  about  $200  00;  that  the  payment  to  J.I 
McCleskey,  was  made  some  time  after  the  claim  was  in  E.1 
Johnson's  hands,  and  he  stated  that  E.  M.  Johnson  had  M 
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eEBing  him  ever  since,  and  that  Colonel  Johnson  said  that 
(Dnnagan)  ought  to  have  paid  tlie  money  to  him  instead 
to  J.  R.  McCleskey,  and  said  that  McClcskcj  said  that  he 
s  sorry  that  he  had  ever  taken  the  administration  out  of 
I  handSi  for  that  he  had  never  received  anything  from 
/.  McCleskey,  who  was  the  guardian  of  his  wife, 
naintiff,  in  rebuttaly  introduced  an  order  from  G.  W. 
inagan,  from  Colorado,  asking  Johnson  to  allow  defendant 
DO  00  in  settling  with  the  heirs  of  deceased,  for  that  he, 
W.|  had  that  much  of  defendant's  money. 
Thouas  Little  testified :  That  Stephen  R.  Dunagan  left 
B  conn  try  in  1857;  that  previous  thereto,  he  (witnesa), 
at  with  said  Stephen  B.,  to  see  Dr.  Banks,  to  buy  said 
d ;  that  only  about  $60  00  was  jmid  on  said  land ;  that  he 
I  not  buy  it,  and  Stephen  B.,  sold  it  to  C.  Q.  Chandler, 
o  gave  his  notes  for  the  land ;  that  he  (witness),  then  and 
re  bought  the  claim  of  Stephen  B.  Dunagan,  and  has  been 
verving  it  ever  since,  and  has  not  received  anything. 
Defendant's  counsel  then  proposed  to  make  said  Thomaa 
t^lea  party  in  the  place  of  said  Stephen  B.  Dunagan,  and 
,  Little,  refused  to  become  a  party. 

On  cross-examination,  Little  stated  that  he  gave  Stephen 
Donagan  for  his  claim,  two  mules,  and  that  all  he  knew 
amt  Stephen  B.  Duuagan's  claim  he  learned  from  Stephen 
Dnnagan  himself;  that  Stephen  told  him  that  his  claim 
MNmted  tp  about  $450  00. 

Xhe  testimony,  so  far  as  the  sayings  of  Stephen  B.  Duna- 
a  in  his  own  favor,  were  concerned,  was  ruled  out. 
Xhe  Court  charged  the  jury  as  follows :  The  suit  was 
ppght  on  an  administrator's  bond  which  was  given  to  the 
leiior  Court,  which  at  the  time,  was  the  Court  of  Ordinary. 
Mfiiacstion  for  them  to  determine  was,  had  there  been  a 
!^pdi[  of  the  bond.  The  plaintiffs  contended  that  there  had 
iP|'4  bre9ch  of  that  bond  in  failing  to  pay  a  certain  decree 
|j^  U^  plaintifib  in  tliat  action  had  obtained  against  B. 
iMgaOi  the  administrator  of  Easekiel  Dunagan ;  that  from 
l|i||VJJ4eo«e,  they,  must  determine  whether  there  had  been  a 
NMh  of  aaid  bond.  It  was  charged  that  they  could  not  go 
Vol.  xzxvui — 36. 
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behind  that  decree  in  allowing  credits  in  favor  of  the  defiid* 
ant  in  that  decree.  As  to  the  execution  issued  on  tfaatd^ 
eree  which  was  in  evidence,  various  entries  had  been  made. 

The  Court  then  stated  that  in  order  that  the  juiy  migbt 
understand,  he  would  state,  the  difference  in  levies  on  po^ 
sonal  estate,  and  levies  on  real  estate  undisposed  of;  tbatths 
levy  of  an  execution  on  jiersonal  property  is  a  satisftctiofl  of 
a  judgment,  so  far  as  to  throw  on  the  plaintiff  the  harden  if 
proving  either  that  it  was  insufficient,  or  that  its  prooeedi 
were  applied  to  the  extinguishment  of  prior  liens,  or  thitit 
was  otherwise  unproductive  and  made  so  without  fault  in 
the  plaintiff  or  the  levying  officer.  A  levy  on  personal  proi^ 
erty  sufficient  to  pay  the  debt,  which  is  dismissed  by  the 
plaintiff  with  the  consent  of  the  defendant,  extinguishsB  die 
judgment,  so  far  as  third  persons  may  be  affected  by  it  A 
levy  on  real  estate  is  not  prhnafaei€  evidence  of  satis&etioii 
and  although  unaccounted  for,  does  not  extinguish  the  jodp 
ment.  You  will  determine,  from  the  evidence  in  thii  cMl^ 
upon  which  kind  of  property  the  levies  are  made,  and  appl^ 
the  rules  of  law,  according  as  you  shall  determine  fromlk 
evidence  upon  which  species  of  proi)crty  the  levicrc  have  been 
made. 

The  Court  further  charged,  that  any  act  of  the  plaintifiii 
that  decree  which  injures  the  securities  on  the  bond  sued  o%' 
or  exposed  them  to  greater  risk  or  worked  an  injury  tothetti 
will  exonerate  the  securities;  that  the  making  a  contract  bf 
the  plaintifls  in  the  decree,  with  the  defendant  Benjamin 
Dunagan,  if  it  would  produce  the  above  effects,  and  if  done 
witiiout  the  knowledge  or  consent  of  said  securities,  wonU 
relieve  them  from  their  liabilitv  on  the  bond  sued  on.  Tbi 
jury  would  determine  from  the  evidence  in  the  case,  wbetbtf 
anything  had  been  done  between  the  plaintifls  and  said  Ben* 
jarain  Dunagan  that  had  produced  any  of  the  aforesaid  n* 
suits,  without  the  consent  of  the  above  named  secnritiei  oa 
said  bond ;  that  the  granting  mere  indulgence  wonld  not 
liberate  the  securities.  It  was  also  charged  that  all  the  wit- 
nesses stood  fair  before  them  unless  impeached,  but  that  tbif 
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re  to  judge  of  their  credibility,  and  had  a  right  to  take  into 

rideration  their  relations  to  the  case. 

^ke  jury  retired,  and  returned   with  a  verdict  in  favor  of 

Aidant. 

IThereapon,  during  the  same  term  of  the  CSourt,  counsel  for 

otiffii  moved  the  Court  for  a  rule  nt»i,  calling  on  thede- 

laot  to  Bhow  cause  why  a  new  trial  should  not  be  granted 

Q  the  following  grounds,  to-wit : 

.  Because  the  Court  erred  in   permitting  the  witness  B. 

lagan  to  explain,  enlarge  and  contradict  the  written  evi- 

:»,  which  were  receipts  and  an  order. 

.  Because  the  Court  erred  in  permitting  the  defendant  B. 

lagan,  to  give  in  evidence  that  said  judgment  was  paid 

in  full,  without  giving  any  facts  to  support  it,  etc. 

.  Because  the  Court  erred  in  allowing  the  defendant,  R 

lagan  to  give  in  evidence,  that  the  amounts  of  the  note 

»  by  Margaret  Dnnagan  and  James  J.  MeCleekey,  and 

advancements  made  by  intestate  while  in  life,  were  to  be 

lited  on  said  decree  and  judgment  after  the  same  (that  is 

writings)  had  been  ruled  out. 

.  Because  the  Court  erred  in  charging  the  jury  that  they 

it  determine  by  their  verdict,  whether  any  levy  was  made 

the  fi.  fa,^  and  anoooounted  for,  sufficient  to  satisfy  the 

b  or  discharge  the  sureties.    Also,  that  they  must  deter- 

e  whether  any  contracts  were  made  between  plaintiffs  and 

ttdant  sufficient  to  exonerate  the  sureties. 

•  Because    the  verdict  is  contrary  to  the  charge  of  the 

M;  contrary  to  the  evidence,  to  law  and  equity. 

%e  Judge  refnsed  a  new  trial  and  error  is  assigned  on 

iFof  the  grounds, for  new  trial.     In  certifying,  the  Judge 

I  that  he  decided  ''that  receipts  only  are  an  exception  to 

iMeof  evidence,  that  parol  evidence  can  not  be  given  to 

ff  add  to,  or  substantially  contradict  a  \yritten  instrument ; 

Diririsno  objection  raised  to  Benjamin  Dunagan's  testify- 

f'wben  be  gave  his  testimony  about  the  writing  called  in 

flftt  gfound  of  the  motion  for  a  new  trial,  an  order;  ex- 

Ihrti  waa  taken  that  Benjamin  Dnnagan  could  not  prove 

Qeot  of  the  decree^  simply  by  swearing,  in  a  geperal  way. 
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that  payment  bad  been  madei  the  Court  decided  that  U 
m]g]it  be  questioned  fully,  in  detaily  how,  when,  and  when 
thaF  payments  were  made,  and  he  was  so  examined,  both  on 
his  direct  and  cross  examination.  The  reason  why  theohii|e 
was  given  as  it  was,  in  r^ard  to  the  securities  on  the  admin- 
istrator's bond,  was  because  defendant's  counsel  oontendd, 
in  argument  before  the  Jury,  that  the  securities  wereexoB* 
erated/' 

E.  M.  JoHNSOK,  for  plaintiffs  in  error. 
John  Gray,  for  defendants  in  error. 

McCay,  J. 

1.  A  receipt  for  money  is,  as  a  general  rule,  an  exoeptioirto 
the  principle  that  parol  evidence  is  inadmissible  to  explaia  if 
contradict  a  writing,  (Code,  section  3764;  1  KeUy^  18  ;S 
Kelly y  215.)  Unless  it  also  be  a  contract,  Sullivan  w.  Cta) 
7  Gil.,  144,  This  is  a  receipt  for  money,  and  under  the  nd% 
we  do  not  think  the  defendant  was  concluded,  by  the  M 
that  he  accepted  it,  from  showing  in  the  first  place,  the  iode- 
pendent  fact  that  the  signer  of  the  receipt  was  the  ovser  of 
part  of  another  share,  and  secondly,  that  the  five  hnnditd 
dollars  was  in  full  of  that  share  also.  Why  does  not  tlul 
come  within  the  exception  as  to  receipts? 

As  to  the  point  that  the  Court  permitted  the  defendant  ti 
show  that  one  of  the  plaintiffs  had  an  advancement,  during 
the  life  of  the  testator,  and  which  was  not  taken  into  aceouril 
in  the  equity  case,  and  that,  after  the  judgment,  he  hid 
agreed  it  should  be  accounted  for  by  him,  we  see  no  emb 
In  the  first  place,  this  equity  decree  is  only  prima  facie  bint 
ing  on  the  securities,  they  may  go  behind  and  show  thslil 
was  not  a  correct  adjustment  Bryant  v8.  Beall,  1  EUfi 
357  ;  BradweU  vs.  Spencer ^  16  Go.,  581.  It  was  competenli 
too,  even  for  the  defendant  to  show  a  eubaequerU  agreemenli 
to  lessen  the  judgment,  in  consideration  of  the  error  in  nd 
taking  the  advance  into  the  account  Bodgera  vs.  ^f£tiiioii 
1  Kelly,  18. 
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2.  There  are  one  or  two  other  errors  assigned,  growing  out 
f  the  admission  of  parol  evidence  by  the  Court,  which  we 
onfess  ourselves  unable,  from  the  record,  to  understand, 
'he  Code  requires,  that  the  bill  of  exceptions  shall  plainly 
111  distinctly  specify  the  decision  complained  of,  and  if,  from 
u^Iessness  or  baste,  parties  fail  to  make  such  a  case  as  that, 
lis  Court  can  clearly  understand  what  has  been  done,  and 
3Wthe  party  complaining  has  been  injured;  it  would  be 
at  groping  in  the  dark,  perhaps  unjustly,  to  the  Judge  be- 
m  and  the  parties,  to  undertake  to  adjudicate  the  matter, 

3.  We  see  no  error  in  the  charge  of  the  Court,  taken  in 
mnection  with  his  certificate,  of  the  ground  taken  by  the 
efendant's  counsel  in  his  argument  before  the  jury. 

The  Judge  charged  that  the  jury  could  not  go  behind  the 
Bcree.  This  was  a  stronger  charge  fur  the  plaintiflb  than 
Uj  were  entitled  to  against  the  securities,  if  there  was  any 
ridence  to  justify  them  in  so  doing,  1  Kelly,  357.  The 
birge  of  the  Judge  in  reference  to  the  entries  on  the  fi,  fa., 
wi  in  reference  to  the  elTect  of  indulgence,  was  in  reply  to 
beargnment  of  the  defendant's  counsel  before  the  jury,  and 
MS  proper,  under  the  circumstances.  It  was  competent  for 
kfi  defendant  to  be  permitted  testate,  in  broad  terms,  that 
kideeree  was  fully  paid.  lie  was  open  to  cross-examina- 
hn  by  the  plaintiff,  and  to  contradiction,  and  it'wa^a  qnes* 
ioQ  for  the  jury  to  determine,  whether  the  whole  evidence 
pd  or  did  not  show  his  statements  to  be  correct.  Here  ^vafl 
kvny  old  claim;  the  evidence  clearly  showed  many  and 
iiDplicatcd  transactions  between  the  parties.  The  truth  of 
^case  turns  very  much  upon  the  truthfulness  of  the  dcfend- 
%  Of  that,  the  jury  was  the  judge,  and  we  do  not  think  the 
jtdict  ought  to  be  disturbed.  The  jury  and  the  Court  be- 
Wf  have  given  it  for  the  defendant  and  we  will  not  in- 
Are. 
Judgment  aflSrmed. 
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W.  W.  Whitlock^  eL  al.,  execatora,  plaiatifi&  in : 

Jan£  Vaun,  defendant  in  error. 

1.  By  the  third  item  of  the  will  of  A.  V.,  he  gave  to  his  wife, 
widowhood,  certain  negroes  and  other  personal  property, 
fire  hundred  and  twenty  acres  of  land,  known  as  his  "Hoi 
In  case  of  her  marriage,  the  negroes  were  to  he  divided  into 
she  to  take  one  and  his  two  youngest  sons  each  one  share,  i 
two  youngest  sons  to  take  the  balance  of  the  property  in 
item,  including  the  '*  Home  place,"  which  was  to  be  he 
gnardian  till  they  were  of  age.  Testator  afterwards  sold  t! 
place' ^  to  K.  for  $10,000,  and  took  notes,  and  gave  bond 
After  this  sale,  he  added  a  codicil  to  his  will,  in  which  he  ei 
purpose  to  give  direction  to  a  ' 'certain  fund  that  he  shall  I 
recited  the  fact  of  the  sale  of  the  '^Home  place*'  ft>r  $1 
directed  that  ''said  sum  of  money"  be  invested  by  hiirexe 
plantation  for  the  use  of  his  wife  during  her  widowhood, 
should  marry  again,  said  plantation  to  go  to  his  two  yonn^ 
set  forth  in  the  third  and  fourth  items  of  his  will.  He  aft«r 
lected  $2,500  of  the  purchase  money,  which  he  used,  anc 
died.  The  balance  of  the  purchase  money  has  never  been 
title  to  the  "Home  place"  remains  in  the  estate,  and  K.,  the 
is  insolvent  Held,  that  there  was  an  ademption  of  the  spf 
to  the  extent  of  the  $2,600  collected  and  used  by  the  tesb 
his  death,  and  as  there  is  nothing  for  the  codicil  to  aci  tt{ 
purchase  money  due  at  his  death,  (which  is  the  ''certain  1 
was  the  object  of  it, )  is  collected,  the  codicil,  made  uodei 
did  not  revoke  the  will,  as  to  the  "Home  place;"  and  thai 
and  two  youngest  sons  take  it,  under  the  third  item  of  the 

2.  But  should  the  purchaser,  at  a  future  time,  pay  the  ball 
purchase  money  and  interest,  and  compel  a  conveyance  o 
the  codicil  will  then  attach  to  the  fund,  when  so  paid  in,  an 
the  duty  of  the  executors  to  invest  it  in  a  plantation  for  the 
children  as  directed  in  said  codicil. 

Construction  of  will.  Ademption  of  legacy.  Befc 
Hansell.     Thomas  Superior  Court.     March   Ter 

On  the  4th  of  May,  1859,  Adoniram  Vaun  mad 
will.  By  the  third  item  of  it  he  gave  to  his  wife,  Jai 
durante  viduitcUe,  twenty  slaves  and  his  ^'  Home  plat 
stock,  furniture,  provisions,  etc.  If  she  married  t 
and  their  increase  were  to  be  divided  equally  bet\ 
and  his  two  minor  sons.     The  fourth  item  provided 
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^ves  belonging  to  said  minors,  after  such  division,  and  all 
%le  other  property  mentioned  in  the  third  item  should  be 
divided  equally  lietween  said  minors,  each  taking  his  Iialf 
QpoD  attaining  his  majority,  and  that  during  her  widowhood 
IItbl  Vaun  should  receive  the  rents,  issues  and  profits  of  all 
the  property  covered  by  the  third  item,  except  so  much  of 
Aem  as  was  necessary  for  the  maintenance  and  education  of 
■aid  sons.  No  part  of  said  property  was  to  go  to  the  pay- 
medt  of  the  debts,  until  the  residue  of  the  estate  was  exhaust- 
ad,  but  so  soon  as  it  was  ascertained  tliat  there  were  other 
mmts  sufficient  to  pay  the  debts,  the  executors  were  to  turn 
over  all  of  said  property  to  Mrs.  Vauu  and  the  testamentary 
ipaidians  of  said  sons,  and  after  that,  tlie  executors  were  to 
kave  no  further  control  over  that  (Mirt  of  the  estate. 

He  maile  other  beqtiests  to  trustees  for  his  daughters,  and 
teninated  Smith  Paramour  and  said  Whitlock  as  his  exe- 
Mors.  On  the  4th  of  May,  1860,  he  made  a  codicil  by 
^ieh  be  made  a  different  disposition  of  one  of  the  slaves 
"Aiotioned  in  said  third  item,  and  provided  that  $900  00  be 
^fd  to  the  said  trustees  out  of  the  property  mentioned  in  said 
lUid  item,  becanse  he  hod  expende^l  that  sum  on  that  prop- 
irty  since  making  his  will. 

*  In  October,  1860,  he  made  another  codicil,  stating  his 
iMcm  therefor  to  be  ''to  give  direction  to  a  certain  fund 
4hHt  I  shall  have,''  and  provided  as  follows :  ''  In  conse- 
^faenoe  of  my  having  sold  the  residence  and  lands  attached 
ktheaarae,  as  bequeathed  in  the  the  third  item  of  my  will 
ted  testament,  for  the  sum  of  $10,000  00,  it  is  my  desire, 
kad  I  do  will  that  said  sum  of  money  be  re-inves^ed  by  my 
-Ifteators  before  named  for  a  plantation  for  the  use  of  my 
fcjhrcd  wife  during  her  life  or  widowhood.  If  she  should 
fliny  again,  said  plantation  is  to  go  and  to  belong  to  my 
tiuHd  sons,"  said  minors  ''as  specified  in  the  third  and 
hmih  items  of  my  will  and  testament." 
^'in  January,  1861,  testator  died.  The  will  and  codicils 
^^  prty^en,  and  the  executors  qualified  and  took  posssession 
4tk8  estate.  In  1867,  Mrs*  Vaun,  in  behalf  of  herself,  and 
MjMMkm  ami  of  said  sons,  filed  her  bill  againdt  said  ex^fsor' 
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torSi  settiDg  forth  the  forgoing  and .  the  idllowing  £wli: 
Testator  intended  that  she  should  have  a  &rm  and  dam  to 
work  it.  The  mass  of  his  estate  was  in  choses  in  m&p 
which,  had  not  been  coIIected|  and  therefore  no  farm  had  ben 
bought  for  her.  Slavery  was  abolished,  and  therefore  im 
oould  never  have  slaves  to  work  a  farm.  The  other  property 
given  to  her  and  said  minors  was  not  sufficient  for  her  80^ 
port,  and  the  maintenance  and  education  of  said  sods.  8hi 
therefore  prayed  that  the  executors  Il)e  compelled  to  pay  orer 
to  her  $10yOOO  and  interest,  that  part  be  hers,  and  thit 
she  be  allowed  to  invest  the  balance  of  it  for  the  maintenaofle 
and  education  of  said  sons. 

The  executors,  by  answer,  admitting  the  facts  averred,  Slid 
the  change  of  circumstimces  could  not  change  the  will,  ui. 
such  a  change  would  be  unjust  to  the  other  legatees,  beoanM 
the  estate  could  not  pay  the  legacies,  nor  would  sell  fa 
$10,000  00.  They  said  no  interest  ought  to  be  allowed ;  tU 
the  proceeds  of  tlie  '^  Home  place"  constituted  the  fund  dit 
of  which  testator  intended  said  bequest  to  be  paid  ;  that  tai* 
tator  sold  the  ''Home  place"  to  one  Kearse,  for  $10,00000 
on  a  credit,  taking  Kcarse's  notes.  He  tendered  the  oogh 
plainant  said  notes,  or  the  "  Home  place,"  (of  which  tlMf 
held  the  title,  Kearse  having  gotten  no  title,)  in  payment  of 
the  legacy ;  that  besides  the  ''  Home  place "  there  were  a$ 
assets  in  this  State  but  $3,000  00  or  $4,000  00  in  doubtftl 
notes.  The  parties  agreed  that  the  Chancellor  should  decide 
the  matter  upon  the  bill  and  answer.  He  decreed  thatthi 
executors  should  pay  to  Mrs.  Vauu  $9,100  00,  with  iaterert 
only  from  the  Ist  of  January,  1866,  (because  interest  couU 
not  have  been  made  before  that  date,)  with  the  jiower  in  he 
to  use  the  interest  of  said  sum  for  the  support  and  maiat^ 
nance  of  herself  and  said  sons  and  their  education ;  tliat  thi 
principal  be  invested  in  good  securities  under  his  directiflfl^ 
and  that  the  $900  00  bo  paid  as  provided  by  the  first  oodiciL 

The  executors  excepted,  and  say  the  Chancellor  erred  in 
requiring  said  $9,100  00  paid,  and  the  complainant  says  In 
erred  in  not  giving  her  interest  from  January,  1861.  Though 
it  does  not  appear  that  any  evidence  vraa  introduced  la  tk 
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ngBment  of  errors,  he  states  that  testator  had  received  ^,500 
imKeaney  and  the  executors  offered  to  pay  that  to  cofu- 
iawaif  and  give  her  the  Dotes,  and  though  the  reasons  for 
I  decree  tn  eztenso  are  in  the  record,  there  is  no  allusion  to 
JBOO  00  in  the  rcoogd  elsewhere  tlian  in  the  said  assign- 
oik  Sat  in  the  argument  said  assignment  was  treated  as  ' 
Bg  based  on  the  evidence. 

IL  B.  Wright,  William  Doughebty,  J.  L.  Sewabd, 
plaintiffs  in  error. 

k.  D.  McIntyrb,  for  defendants  in  error. 

Brown,  C.  J. 

U  By  the  third   item  of  his  wilL  the  testator  gave  t<4  hid 
fe  daring  her  widowhood,  twenty  negroes  and  other  per- 
lal  property,  and  the  "  Home  place,'^  upon  which  he*  then 
aded,  consisting  of  about   520  acres  of  land  in  Thomas 
onty.    In  case  of  her  marriage,  he  directed  that  the  teatfr- 
stary  gnaodians  of  his  two  youngest  sons,  Henry  A.  and 
miel  M.  Vann,  apply  to  the  Court  of  Ordinary,  and  have 
appraisement  made,  of  the  negroes,  and  that  they  be 
rided  into  three  lots,  and  that  liis  wife  and  ]ier  husband 
nr  one  of  said  lots,  to  be  made  equal,  if  not  equal,  as  her. 
H  share  of  his  estate  mentioned  in  said  item. 
By  the  fourth  item  he  directed,  in  case  of  his  wife's  mar* 
igbg  that  all  the  property  mentioned  in  said  thh^  iieni,  ez- 
pfcthe  one-third  of  the  negroes,  shall  go  to  his  said  two 
ppgwt  sons,  to  be  kept  together  by  their  testamentary 
ifldians  till  they  are  twenty-one  years  of  age. 
^h^  will  bore  date  on  the  4th  day  of  May,  1859.     On  the 
kii^j  of  May,  1860^  he  made  a  first  codicil  to  his  will 
hipb  ^aa  no  relevancy  to  the  point  now  in  issue. 
^  the  20th  day  of  October,  1860,  he  made  a  second  codi- 
l^b  wiiioh  he  recited  that  he  was  desirous  of  altering  and 
klilj^gy  and  giving  some  direction  to  a  ''certain  fund/' 
l|tt»ahall  have,  and  jHroceeds  as  follows : 
*  la  aonaequenoe  of  my.  having  sold  the  residence  and  lands 
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Attached  to  the  samey  as  beqaeatfaed  in  the  third  item  of  oqr  • 
will  nnd  testamenty  for  the  snm  of  ten  thousand  ddhn,  it ii 
my  desire  and  I  do  will|  that  wudfum  of  nionejr  bema^   * 
vested  by  my  executors  before  named,  for  a  plantation  fer  the  . 
use  of  my  beloved  wife  during  her  lif%or  widowhood.    If flb  ■ 
should  marry  again  said  plantation  is  to  go  to  and  belong  M.  , 
my  beloved  sons  Henry  A.  Vaun  and  Daniel  M.  VaaDyii 
6^  forth  and  specified  in   the  third  and  fourth  items  of  uj 
will  and  testament/' 

The  record  shows  that  the  sale  of  the  home  place  mentiom 
in  said  third  item  of  the  will  was  made  to  one  Fcankli^ 
Kcarse,  who  took  bond  for  titles,  and  afterward  paid  to  testa- 
tor in  his  life  time  $2,500  of  the  purchase  money.  The  tide 
still  remained  in  the  testator,  and  has  not  passed  out  of  Ui 
estaie.  The  purchaser  is  admitted  to  be  insolvent,  aad  op- 
able  to  pay  the  balance  of  the  purchase  money ;  and  #  ' 
question  now  arises  what  are  the  rights  of  the  widow  ondi* 
the  will.  No  point  is  made  in  reference  to  the  penoil 
property,  as  the  negroes  have  all  been  emancipated.  '^ 

The  first  inquiry  is,  what  was  the  intention  of  the  testitefT  < 
It  is  the  duty  of  the  Court  to  seek  diligently  for  that  inMf*  ' 
tion,  and  give  effect  to  it,  if  it  can  be  done  consistently  iHk  \ 
the  rules  of  law.    Revised  Code,  2420.     We  think  it  tf^ 
dear  that  the  intention  of  the  testator  in  this  case,  was  to  prt^  ij 
vide  a  home  for  his  wife  during  her  life  or  widowhood,  M  ' 
after  her  death  or  marriage,  that  it  should   go  to  his  tut 
youngest  sons.     In  execution  of  this  design,  he  gave  her  Ul  ' 
home  place,  describing  it  by  the  numbers  of  the  lots  and  titt  I 
number  of  acres.     After  the  execution  of  the  will  he  sold  llM  '• 
home  place  to  Kearse,  on  a  credit,  and  took  his  note  for  Wjf 
000,  for  the  purchase  money,  and  gave  bond  for  titles.  Soon  if  , 
ter  this  sale,  he  executed  the  second  codicil  to  his  will,in  wfakl  i 
he  speaks  of  a  '^certain  fund''  that'  he  will  have,  and  tM  i 
states  the  fact  of  the  sale  of  the  "Home  place''  for  $10,000;  ' 
and  directs  that  aaid  sum  be  reinvested  by  his  executors  ill  \ 
plantation  for  the  use  of  bis  wife  during  her  life  or  widv^f 
hood,  and  if  she  married  again,  th«i  the  plantation  to  goti 
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hm  mid  two  youngest  sons,  as  set  forth  and  apeoified  in  the 
MUrd  and  foarth  items  of  his  will. 

;•*  Now  we  t-hink  there  can  be  no  doubt  that  the  devise  of  the 
^ome  place/'  in  the  third  item  of  the  will,  is  a  specific  legacy. 
Vhen  the  testator  made  the  contract  for  the  sale  of  the  ''  Home 
piaee/'  he  believed  he  had  adeemed  the  legacy.  And  he  then 
Beouted  the  codicil,  the  whole  purpose  of  which  was  to  set 
ip«tt  the  $10,000,  which  he  was  to  get  for  the  "  Home  place" 
)a  be  used  by  the  executors  in  the  purchase  of  another  planta-. 
tiao  for  his  wife  and  sons,  in  lieu  of  the  **  Home  place.''  He 
tpeAB  of  it  as  a  ''certain  fund/'  which  he  would  have,  and 
then  specifies  the  amount  and  for  what  he  should  receive  it, 
nd  directs  that  miid  turn  be  used  as  aforesaid. 
..  Was  the  legacy  given  by  this  codicil  a  specific  legoicj,  of 
(he  "particular  fund"  which  he  was  to  receive  for  his  ''Home 
plaee/'  and  not  a  general  legacy  of  the  sum  of  $10,000  ?  A 
^  of  money  to  be  paid  from  a  si)ecified  sum  is  a  general 
Hgifly.  Revi^  Code,  2422.  This  was  not  a  gift  of  money 
tobepaid^rom  a  specified  sum,  but  it  was  a  gift  of  a  "par- 
ticalar  fund/'  not  of  part  of  it,  or  of  a  sum  to  be  taken  from 
i^fBr  oat  of  it,  but  a  gift  of  the  whole  of  "said  sum,"  a  par- 
tioQlar  fund,  raised  by  the  sale  of  a  specific  legacy,  which  he 
HMglit  lie  had  adeemed,  and  which  he  directed  should  be 
bvcstad  in  another  plantatiou  to  take  the  place  of  the  one  he 
M'given  his  wife  and  sons  in  the  third  item  of  his  wilL 
lippose  it  had  become  necessary  that  general  l^cies  abate 
li'pay  debts,  does  any  one  who  reads  this  will  believe  that  it 
W  the  intention  of  tlie  testator  that  tliis  particular  fund  for 
Vhiflh  he  thought  he  had  sold  the  "Home  place,"  and  which 
lidbeoted  shoold  be  invested  in  another  home  for  the  widow 
Md  the  two  youngest  sods  should  abate  pro  rata  !  This  idea 
jtapressly  negatived  by  the  testator  himself  in  the  fourth 
IfBtt  of  his  will.    He  says : 

(^f  li  ja  my  wish  and  will,  and  I  direct  my  executors  herein 
|rf|er;aMied|  that  under  no  circumstances,  is  the  property 
MlioMd  in  the  third  item,  to  go  towards  the  payment  of 
ifp^  jM  debts,  unless  the  whole  of  the  residue  of  my  other 
•ball  be  esdiausted/'    The  primary  object  of  the 
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taBtator  was  to  furnish  a  oomfortabk  home  for  his  wife  darii| 
her  widowhood,  and  for  his  two  yoangeBt  aoBBy  afta  kr 
marriage  or  death.    To  this  object  he  made  eveiy  other  bttd. 
To  aocomplish  it  he  gave  her  hie  ^*  Home  place"  as  a  BfMt  ' 
legacy,  which  wa^  in  no  case  to  be  taken  to  paj  debte  till  A   ^ 
the  residao  of  the  estate,  not  mentioned  in  the  third  itamif   • 
the  will,  was  exhausted.     When  he  thought  he  had  boU  Ai 
'*Home  place"  he  then  gave  her  the  specific  sum  fiyr  wfaiek  b    ' 
.sold  it^  to  be  used  in  the  purchase  of  another  homei    Tfait  ' 
this  is  a  specific  legacy,  see  Bedford  on  Will%  463-5^7,  put 
ad;  3  Ves.,  321. 

But  the  testator  was  mistaken,  he  had  not  adeemed  tU 
specific  legacy  by  a  sale  of  the  "Home  place,"  as  the  pnrabMi 
failed  to  pay  for  it,  and  the  title  remained  in  him  when  ke 
died,  and  still  remains  in  the  estate, 

A  legacy  is  adeemed  when  the  testator  conveys  to  anotkif 
the  specific  property  bequeathed,  and  docs  not  aftenrafd|  ^ 
become  possessed  of  the  same,  or  otherwise  ^jlaces  it  ootrf  • 
the  power  of  tlie  executor  to  deliver  over  the  legoucj^   B^ 
vised  Code,  2438.    But  if  the  testator  attempts  to  convifi 
and  fails  for  any  cause,  the  legacy  is  stUl  valid.    See  nnl  -< 
section. 

Now  that  is  precisely  this  case.  The  testator  believed  kl 
had  sold  the  "  Home  place."  But  it  turns  out  that  he  fiuM 
to  dispose  of  it.  He  has  not  placed  it  out  of  the  power «  ' 
the  executors  to  deliver  it  over  to  the  widow,  for  the  reooid 
shows  that  the  title  is  still  in  the  estate,  and  they  offiff  to 
deliver  it  over  to  the  legatees. 

We  hold  that  the  codicil  did  not  revoke  the  will,  becami  , 
made  under  a  mistake.    And  as  the  "Home  place"  can  still 
be  turned  over  to  the  legatees  under  the  third  item  of  tbi 
^U,  and  the  $10,000  has  never  been  oollected,  there  vil 
nothing  for  the  codicil  to  act  U{X)n. 

2.  If  the  balance  of  the  purchase  mone|y  had  been  pud  to 
the  .executors  after  the  death  of  the  testator,  we  think  thi 
$2,600  oollected  by  him  and  used  during  bis  life  tinM^ 
adeemed  the  legacy  pro  (anto,  and  the  executors  oould  only 
have  invested  the  remaining  $7,600,  with  the  inlercst  ia  % 
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phatetion  for  the  widow  and  his  two  youngest  sons^  under 
kit  seooad  oodicil.  Should  tlie  purchaser  of  the  ''  Home 
pkce /'  who  is  admitted  by  the  record  to  be  insolvent,  become 
lAle  to  pay  the  balance  of  the  purchase  money  within  the 
ime  when  he  can  compel  a  conveyance  of  the  title  to  him, 
Ikcn  there  will  be  something  for  the  codicil  to  act  upon,  and 
Ik  will  be  the  duty  of  the  executors  to  invest  all  the  purchase 
BMmey  paid  to  them  in  a  plantation  as  directed  by  the  oodidl. 
Judgment  reversed. 


)  ■ 


O  j^  S  E  S 


ABGTJED  AND  DETERMINED 


IN  m 


■ 
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AT  ATLANTA, 


JUNE    TERM,  1869. 


Pn^nrr-^OSEPH  E.  BROWN,  Chirf  Juiticej 

H.  K-  McCAY.  1  r^^„ 

HIBAH  WAKNEB,     /J^^m. 


A>BK  T.  Gibson,  plointiiF  in  errori  vs.  The  State   qf 

GjBOBQiAy  defendant  in  error. 

^  VtmX  lawi  are  to  be  eonstmed  Btnctly  in  fawrem  titae, 
%  JietioiL  4261  of  the  Code  declares  thai,  ''Any  person  conricted  of  the 
^Anee  of  ioBurreetion  or  an  attempt  at  insurrection,  shall  be  punished 

w  death  ;  or  if  the  jury  recommend  to  mercy,  confinement  in  the 
>  penitentiary  for  a  term  not  less  than  five  nor  more  than  twenty  years." 

AU,  that  this  prescribes  no  penalty  for  the  offence  of  an  attempt  to 

^cfte  insurrection. 

■ 

Griminal  law.  Insurrection,  etc  Before  Judge  Harbell, 
^jr  Sitpcrior  Court.    October  Term,  1868. 

The  indictment  in  this  case  charged  "  John  T.  Gibson,  a 
'^  persdn  of  color,  of  the'countjr  and  State  aforesaid,  with 
*^  offence  of  an  attempt  to  incite  insurrection  ;  for  that  the 
^d  John  T.  Gibs^'U,  a  free  person  of  color,  on  the  .18tb  day 
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of  Aagusti  in  the  year  dghteen  hundred  and  sisAy-^ 
t&e  county  afore^aid^  did  t^eii  iandf &erfe  unlawfully  and 
-fbroe  and  arm9|  oounsel,  advise  and  persuade,  Isaac  I 
£d  Byals,  Heiiry  Everett  and  about  one  hundred  othen 
persons  of  color,  to  induce  tliem  to  j^oin  in  combined  reBu 
to  the  lawful  authorities  of  the  State  of  Greorgia,  by  bre 
the  common  jail  of  said  county,  to  rescue  one  CluirleB  1 
who  was  legally  committed  to  said  jail  at  this  term  < 
Court/'  The  formal  beginning  and  oondusiony  e^.,  m 
rsquixed  by  law. 

On  the  trial,  it  was  shown  that  while  Chorles  Frye 
in  jail,  the  defendant,  a .  preacher^  in  a  speech  made  t 
parties  named,  was  encouraging  them  to  get  Fryer  out  ( 
that  they  went  to  the  jail  armed,  but  disi)eraed  upon 
one  firing  a  gun.  He  was  foutad  gnilty  without  a  r 
mendation  of  mercy. 

B^des  a  motion  for  a  new^trial,  Gibson's  attorney  i 
in  arrest  of  judgment  upon  the  ground  that  thetMll, 
dictment  was  insufficient  and  uncertain,  and  did  not 
that  Charles  Fryer  was  legallyi  in  said  jail  for  any  c 
known  to  the  Penal  Code  of  Georgia. 

The  Court  refused  to  grant  a  new  trial  or  to  am 
judgment,  and  this  was  assigned  as  error. 

When  the  argument  was  opened  here  and  Colonel 
.  stated  that  he  should  contend  that  the  judgment  should 
been  arrested,  because  the  statute  provides  no  pnoishm 
the  oflience  ohaiged  in  the  indictment^  the  Court  said 
would  hear  from  the  State,  and  no  argument  was  had  an 
other  point 

A.  Hood,  for  plaintiff  in  error; 

S.  Wise  ParkeH,  Solicitor  General,  for  the  State. 


4 
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1.  The  verdict  of  the  jury  was  accompanied  by  no  recom- 
taeadation  to  mercy,  and  the  penalty  in  tliis  case,  if  there  be 
any,  is  death.  It  is  a  well  known  rule  of  law,  that  penal 
statutes  are  to  receive  a  strict  construction  in  favor  of  life. 

2.  Section  4250  of  the  Revised  Code  declares,  that  *^  Any 
attempt,  by  persuasion  or  otherwise,  to  induce  others  to  join 
in  any  combined  resistance  to  the  lawful  authority  of  the 
State,  shall  constitute  an  attempt  to  incite  insurrection/' 

This  does  not  contemplate  an  attempt  by  the  defendant  at 
insarrection,  or  to  commit  insurrection  by  himself,  but  an  at- 
tempt to  incite  others  to  join  in  insurrection.  A  person  may 
oommit  the  offence  of  an  attempt  to  incite  others  to  join  in, 
or  to  commit  insurrection  who  neither  promises  nor  attempts 
to  join  in  it^or  commit  it  himself.  He  may  stand  aloof  en- 
tirely when  it  is  committed,  and  still  he  may,  by  his  influ- 
ence, have  incited  it,  and  may  be  responsible  for  it 

Section  4251  of  the  Code,  prescribes  a  penalty  for  attempt 
at  insurrection,  but  none  for  an  attempt  to  incite  insurrection. 
The  penalty  is  directed  against  him  who  makes  an  attempt 
at  insurrection,  as  for  instance,  against  any  one  of  a  party  in- 
cited by  another,  who  makes  an  attempt  to  commit  insurrec- 
fion  and  fails,  but  not  against  him  who  attempts  to  incite  or 
indoce  others  to  join  in  insurrection,  or  in  a  combined  resist- 
aneeto  the  lawful  authority  of  the  State  with  intent  to  the 
denial  thereof.  Applying  the  strict  rule  of  construction, 
nhich  it  is  our  duty  to  apply  in  this  case,  we  have  no  diffi- 
Golty  in  ooming  to  the  conclusion,  that  the  penalty  applies 
only  to  a  person  guilty  of  an  attempt  to  commit  insurrection, 
And  not  to  one  guilty  of  an  attempt  to  incite  others  to  com- 
mit that  offence. 

We  respectfully  invite  the  attention  of  the  legislature  to 
tWs  defect  in  the  Penal  Code. 

Judgment  reversed. 


Vol.  xxxviii — 37. 
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Samuel  H.  Mims,  plaintiff  in  error,  vs.  The  State  of 

Georgia,  defendant  in  error. 

Tke  evrdence  in  this  case  was  clearly  insufficient  to  sopport  the  wSA, 

and  the  judgment  is  therefore  reversed,  and  a  new  trial  grtnted. 

* 

Vagrancy.  Tried  before  Judge  Harbell.  Early  Su- 
perior Court.     April  Term,  1869. 

Mims  was  tried  for  vagrancy.  Tbe  evidence  was  as  tt* 
lows: 

William  Floyd  testified :  That  he  was  sent  to  i^kA 
ant's  house  to  execute  an  attachment,  levied  on  a  lot  of  I«4 
a  cart  and  steers,  cow  and  calf,  household  and  kitchen  fani- 
ture,  some  plantation  tools,  several  bushels  of  peas  and  ml  i 
syrup  I  that  he  found  a  piece  of  bacon,  about  six  inches  l<w|^ 
and  four  or  five  inches  thick,  and  nearly  a  bushel  of  ooA 
fifteen  hogs  and  thirteen  goats.     He  said  he  had  not  seei^ 
the  defendant  for  a  month  or  two,  and  did  not  know  whedNtj 
be  had  worked  or  had  been  idle. 

Mr.  Williams  testified :  That  defendant  was  in  the  luW  ] 
of  bringing  corn  to  h\n  and  Stewart's  mill,  always  bringin. 
sufficient,  and  more  than  sufficient,  for  his  family's  use^nDtu. 
within  a  month  or  so;  that  for  the  last  month  or  two,helw| 
not  brought  any  corn,  but  his  family  had;  that  he  had  W*i 
seen  much  of  him  lately,  and  knew  not  whether  he  had  beei 
idle ;  he  exchanged  plowing  with  him  last  year. 

Green  testified :  That  he  had  pot  seen  defendant  for  th 
last  month  or  two;  had  not  loolcei  for  him,  and  di^notkoov 
^hat  he  iiad  not  been  at  work  all  the  time. 

It  was  admitted  that  the  defendant  was  able  to  work.  Th 
jury  found  the  defendant  guilty. 

Defendant's  attorneys  moved  for  a  new  trial,  upon  »• 
grounds  that  the  verdict  was  contrary  to  the  evidence,  •» 
against  the  principles  of  equity  and  justice,  etc 

T.  K.  Appling,  A.  Hood,  for  plaintiff  in  error. 

S.  Wise  Parker,  Solicitor  General,  for  the  State. 
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Vmrnervs,  Wootten. 


C.  J. 

:  there  is  no  room  for  a  doubt  that  the  verdict  id 
3  wrong,  and  should  have  been  set  aside.  ^ 

ence  is  clearly  insufficient  to  support  a  conviction 
il  case.  "Not  a  single  witness  proves  the  defend- 
been  idle  for  the  last  month,  or  for  any  length  of 
Y  swear  that  they  had  not  seen  much  of  him  for 
ith,  and  did  not  know  whether  he  had  been  at 
:.  Upon  such  evidence  as  this,  any  citizen  who 
d  at  home,  and  attended  closely  to  his  business^ 
jiting  his  neighbors,  may  be  convicted,  if  his 
ave  been  engaged  in  like  mariner,  as  neither  conid 
le  had  seen  the  other  at  work  during  the  time 
3mained  at  home. 

fronf  the  facts  stated  by  the  witnesses,  tlie  defend- 
le  property,  and  provided  for  his  family,  as  well 
>r  men  are  able  to  do. 
udgment  be  reversed. 


i 
lRner,  plaintiff  in  error,  tw.  Benjamin  Woot- 
ten, defendant  in  error. 

heriff  is  liable  to  rule  for  failing  or  refusing  to  pay  over 
cted  by  him.  Bat  lie  is  subject  to  the  control  of  the  sheriff, 
pllects  money  on.  Sji,  fa.j  and  pays  it  over  to  ihe  sheriff, 
\j  he  is,  he  is  not  liable  to  rale  at  the  instance  of  the  plain, 
afler  such  payment.  In  such  case  the  plaintiff  must  par- 
odies against  the  sheriff. 

nst  sheriff.  Decided  by  Judge  Harrell.  Ran- 
'ior  Court.    November  Term,  1868. 

at  November  Term,  1866,  of  said  Court,  ruled 
0  had  been  a  deputy  sheriff,  for  not  paying  the 
d  interest  on  a /./a.  in  Wootten's  favor  against 
iter,  which  Varner  had  had  for  collection.     At 
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Yarner  vs,  Wootten. 

May  Term,  1867,  he  answered,  stating  that  the  sales  of  Hocb- 
tetter's  property  amounted  to  $605  00,  that  Davis,  who 
was  sheriff,  held  $355  00  of  that  amount,  that  $103  37  wis 

fpplied  to  costs  of  attachmentB  against  said  defendant,  and  tkft 
e  held  the  balance.  At  November  Term,  1868,  Wootten*! 
attorney  took  a  rule  -absolute  (on  said  %a8wer  only)  agun* 
Varner  for  $151  63. 

Thereupon  Varner  moved  the  Court  that  Wootten's  attofr 
ney  show  cause  why  said  rule  absolute  dhould  not  be  set  asidt^ 
averring  the  forgoing,  and  that  since  he  had  answered  id 
rule  he  had  paid  Wootten's  attorney  $200  00,  and  DaTi% 
and  not  himself,  was  liable  for  the  balance.  For  cause,  hi 
said,  that  he  had  notified  Yarner  before  Court  that  he  wooll 
press  the  rule,  and  that  when  the  rule  was  called  ill  itsordtf 
on  the  docket,  no  cause  was  shown  to  the  contrary,  and  k 
took  the  rule  absolute.  He  said  that  Yarner  and  Davis  M 
paid  him  $350  on  judgments  in  favor  of  other  plaintifiB.  B|j 
did  not  say  how  much  each  had  paid.  ] 

When  the  matter  was  called  for  a  hearing,  Wootten's  atUmNf 
demurred  orally  to  the  rule  against  him.  In  presentiog  i| 
he  reiterated  said  statement  of  notice  to  Yarner.  In  r^ 
Yarner  stated  that  he  had  heard  that  Court  would  not 
till  after  the  Presidential^lection,  that  he  wrote  to  an  at 
ney  to  represent  him  in  said  matter,  but  his  letter  was 
carried  and  therefore  did  not  reach  the  attorney  in  time,i 
that  lie,  Yarner,  got  to  the  Court  a  few  n^utes  after 
rule  absolute  was  taken. 

The  Judge,  upon  considerijMf^he  answer  ^d  demnnciS 
sustained  the  demurrer,  and  ilfewed  the  riil(JKttb6olute  Hi 
stand.    Each  of  these  decisions  is  assigned  as  error. 

B.  S.  WoRRiLL,  by  A.  Hood,  for  plaintiff  in  error. 

W.  D.  KiDDOo,  for  defendant  in  error. 
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Taylor  vs,  Hardin. 
iBOWS,  C.  J. 

%e  facts  in  this  case  show,  and  it  was  so  admitted  in  tW 
tment  in  this  Coart^  that  Yarner,  the  deputy  sheriff,  hair 
over  all  the  nitoey  collected  by  him.  Part  of  it  was 
ied  to  the  payment  of  costs,  and  the  balance  was  paid  to 
iheriffy  whose  deputy  he  was,  and  to  the  plaintiff's  attor- 
In  this  state  of  "the  case  we  hold  that  he,  as  deputy 
iff*,  was  no  longer  liable  to  rale. 

Y  section  3883  of  the  Revised  Code,  deputy  sheriSs  are 
e  to  rule  and  attachment  in  the  same  manner  as  sherifis. 
this  can  only  apply  when  they  haVe  funds  which  ihey 
\  collected,  and  which  they  have  failed  to  pay  over  to  the 
cipal  sheriff,  or  to  the  plaintiff. 

8  the  deputy  sheriff  is  subject  to  the  direction  and  con- 
of  the  sherifl^  who  is  liable  for  his  acts,  we  think  he  is 
id,  on  the  demand  of  the  sheriff,  at  any  time,  to  turn 
*  to  him  any  moneys  which  he  may  have  collected,  for 
*h  the  sheriff  is  liable.  The  shelriff  must  necessarily 
s  this  contrq}  over  his  deputy  for  his  own  security  and 
ection.  And  it  follows  that  the  deputy  who  has  paid 
money  collected  by  him  to  the  sheriff,  is  no  longer  liable 
ole,  but  the  plaintiff  in  Ji,  fa»  must  pursue  his  remedies 
inst  the  sheriff, 
udgment  rAersed. 


^ 


.'  -fc 


■s^ 


W.  Taylor,  plaintiff  in  error,  v8,  M.  A.  Hardin,  de- 
fendant in  error. 

■ 

D  a  proceeding  to  foreclose  a  mortgage  on  a  note  for  money  lent,  the 
fendant  can  not  set  np  a  claim  against  the  plaintiff  for  damages 
owing  oat  of  a  partnership  which  existed  between  them  in  the  saw- 
ill  bosiness,  either  by  set-off  or  recoupment,  though  part  of  the 
)oey  which  defendant  borrowed  of  plaintiff  was  used  in  the  purchase 
males,  wagons  and  provisions,  which  defendant  was  to  furnish  in 
rrying  out  his  part  of  the  contract  of  partnership. 
ecoopment  is  a  right  of  the  defendant  to  have  a  dedactiouiiom^^ 


0 
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Taylor  vs,  Hardin. 

amount  of  plaintiff's  damages,  for  the  reason  that  the  plaintifl 
complied  with  the  cross- obligations,  or  independent  covenant 
under  the  same  contrcKt ;  and  as  the  note  given  for  borrowi 

j^jfn.  this  case  was  a  contract  distinct  from  the  partuership,  the 

^bf  recoupment  does  not  apply. 

Set-off,  Recoupment.  Tried  beforis  9.  A.  W.  J( 
an  attorney  selected  by  the  parties  '  Bartow- Sup«rio 
March  Terra,  1869. 

Taylor  was  foreclosing  a  mortgage  to  secure  a  nc 
by  Hardin  to  him.  Hardin  set  up,  by  way  of  defei 
Taylor  had  damaged  him  by  his  conduct  in  relation  I 
ing  a  certain  saw-mill. 

Upon  the  trial  Taylor's  counsel  objected  to  such  tei 
but  the  Court  overruled  the  objection.  John  M.  Paj 
testified:  That  in  March,  1866,  at  Nashville,  T( 
Taylor  told  him  that  he  ftnd  Hardin  wera  going  i 
steam-saw-mill  in  Bartow  county,  as  soon  as  he  ( 
oould  go  down  and  put  it  up.  Taylor  employed  wi 
go.  down  and  put  up  the  machinery,  and  they  wei 
Kingston,  Georgia,  leaving  instructions  for  ^he  mach 
be  shipped  as  soon  as  possible.  En  rpuJte  they  i 
Woodcock,  and,  in  conversation,  he  learned  that  they 
be  followed  by  an  engine  and  machinery  for  a  first-cla£ 
saw-mill.  Woodcock  took  witness  into  th^  baggage 
quired  all  about  the  engine  and  machinery^nd  tb 
back  and  offered  Taylor  $6,000  00  for  the  engine  t 
chinery.  Taylor  declined  the  ^4|fer.  Woodcock  thei 
him  $7,000  00,  to  be*  pai^Jb  delivery  m|SM)e 
and  machinery  at  Oxford,  Alabama.  Tayloi^ltold 
that  Hardin  had  deceived  him  as  to  his  means;  th 
din  had  no  means,  but  that  h«.^waa  bound,  in 
as  to  running  the  mill  with  Hardin,  and  knew  d 
to  get  rid  of  him,  except  by  delaying  completion 
mill  till  he  could  exhaust  Hardin;  this  he  wished 
that  he  might  make  the  sale  to  Woodcock.  In  o 
do  this,  Taylor  would  employ  no  other  workmen 
some  common  laborers)  to  assist  witness,  and  wou 
get  a  cold-water  pump  for  the  engine  until  all  elc 
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Taylor  V9.  Hardin. 


ly,  saying  that  when  the  machinery  was  opened  he  would 
end  that  he  did  not  know  the  pump  was  missing,  and 
I  several  weeks  by  sending  back  to  Nashville  for  it;  and 
lor  would  not  allow  witness  to  make  the  pully  for^jfte 
ip,  saying  that  lie  did  not  wish  it  made  till  July^  that  ne 
not  wish  to  ruA  the  mill  till  July.  Wlien  witness  quit 
e,  nothing  remained  to  be  done  but  to  make  said  pully, 
t  the  saw,  and  put  on  the  belty'&nA  the  two  latter  was  the 
ness  of  the  sawyer. 

ABDIN  testified :  That  he  gave  the  Dote,  on  which  the 
tgage  was  based,  to  Taylor,  for  cash  loaned  to  purchase 
38,  wagons,  forage  and  provisions,  to  enable  him  to  carry 
his  part  of  the  partnership  contract  into  which  he  and 
lor  had  entered  as  to  said  steam  saw-^nill;  he  expended 
t  of  the  money  in  purchasing  such  things,  and  by  t^e 
Y  in  getting  the  mill  started,  the  mules  consumed  a  large  . 
ion  est^Afbe  corn  and  hay,  and  the  mules  were  some  time 

for  the  same  reason,  as  Hardin  was  to  haui  (be  timber 
id  the  lumber  away  from  the  mill ;  he  delivered  a  large 
ititv  of  timber  to  the  mill.  • 

was  admitted  that  Taylor  was  a  non-resident  (md  insol- 
.  The  Judge  charged  the  jury  that  they  could  consider 
)uidafed  damages  as  set-off,  and  that  if  they  believed 

• 

lor  had  damaged  Hardin,  they  should  so  find.  The  jury 
d  for  E[j^diii  '^t489  92,  the  amount  of  his  accoufit  and 
i  00  damages,  with  interest  on  the  account  from  Ltit  Jaa- 
,  1867,  and  on  his  ^HDages  from  1st  of  August,  1866, 
for  thgyhiintifr  $484cOQ^  with  interest  and  costs  of  suit, 
it  th^n^rd  was,  aid  w^at  other  testimony  was  given 
upon  which  this  strange  verdict  was  rendered,  did  not 
sar,  as  the  cause  came  up  without  a  record,  and  upon 
statement  of  tesiimony  already  given., 
aylor's  counsel  say  that  the  Court  erred  in  admitting 
ne'e  testimony,  and  in  his  charge  to  the  jury,  and  that 
verdict  is  contrary  to  law. 
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Taylor  ««.  Hardin, 


% 


W.  T.  WoFFORD,  for  plaintiff  in  error,  cited  Irwin's  Code, 

sees.  2858^  2859,  2861,  and  Sedg.  on  Dam.,  448,  as  to  sekff 

recoupment.  • 

A.  Johnson,  D.  A.  Walker,  fordefeiulant  in  error,  dted 
Irwin's  Code,  sees.  3010,  3018-19,  3185,  2906,  2900,  29(ft- 
3-4,  as  to  damages  resultjpg  from  fraud;  sees.  3210,  2217| 
as  to  attachment  for  iorisfS026-7  and  3084,  as  to  eqaitabk 
powers  of  Courts  of  Law,  and  2868,  2861,  as  to  recoapment 

Brown,  C.  J. 

1.  The  bill  of  exceptions  and  facts  agreed  upon  as  the  mate 
rial  parts  of  the  record  in  this  case,  show  that  the  partnership 
transactions  between  plaintiff  and  defendant  were  distinct 
from  the  loan  of  money,  to  secure  which  the  mortgage  im 
given  by  Hardin.  It  is  true,  he  says  he  expended  most  of 
the  money  which  Taylor  loaned  him  for  horses,  wagons,  pro- 
visions, eto»,  to  enable  him  to  carry  out  his  part  of  the  parlotf* 
ship  agreement.  The  use  to  which  he  applied  the  money  in  no 
way  changes  the  nature  of  the  two  contracts,  or  connects  thea 
together  as  one  transaction.  If  Hardin  was  bonnd  hj  the 
contract  of  partnership  to  furnish  timber  to  be  sawed  at  the 
mill,  and  to  haul  it  to  the  mill,  and  the  lumber  from  the 
mill  to  die  railroad,  and  he  borrowed  money  of  his  partner, 
which  he  used  in  the  purchase  of  muIcB^  .wagO|is,  and  other 
necessary  supplies,  to  enable  him  to  carry  out  his  contnet 
with  his  partner,  this  loan  was  afr  distinct  from  the  partner 
ship  as  if  he  had  borrowed  the  moinfey  from  a  thud  persoa. 
The  two  contracts  being  distinct,  we  are  of  opmion  that 
Hardin  could  not  set  up  a  claim  for  damages  which  he  alleges 
were  due  him  by  his  partner  in  the  partnership  businee^ 
against  plaintiff's  claim  for  borrowed  money,  by  way  of  set- 
off or  recoupment. 

2.  It  was  not  seriously  contended  in  the  argument  that 
Hardin  was  entitled  to  set-off  his  damages  against  the  nole 
given  for  the  borrowed  money.  .But  it  was  urged  hj  tie 
learned  counsel  that  he  was  entitled  to  set  up  the  damages  bf 
way  of  recoupment.     We  do  not  so  understand  the  law. 


r«  •.■.'.•; 
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»  ' 

Secoapment  is  a  right  of  the  defendant  to  have  a  deduo- 
tkm  from  the  amonnt  of  the  plaint^^s  damages,  for  the 
leason  that  the  plaintiff  has  not  complied  with  the  cross 
cbh'gfttioDS  or  independent  covenants  arising  under  the  4^ 
^onUracL  See  Boirised  Ck)de,  section  2858.  And  it  may  be 
pkided  in  all  actions  ex  corUractUy  where  from  any  reason 
the  plaintiff  under  the  same  contract  is  in  good  conscience 
liable  to  the  defendant.     Section  2861. 

This  was  an  action  ex  corUraelu  upon  a  contract  didinei 
from  the  contract  of  partnership,  and  the  defendant  was  not 
entitled  by  way  of  recoupment- to ^et  up  a  claim  for  damages 
growing  out  of  the  partnership  business. 

Jodgment  reversed. 


VnjLiAM  F.  Mattoz,  plaintiff  in  error,  vs.  John  £beb- 
BABT^  administrator,  etc.,  defendant  in  error. 

IHiere  the  testator  directed  that  all  his  property  be  kept  together  during 
the  widowhood  of  his  wife,  to  be  used  for  the  support  and  maintenance 
of  his  wife  and  the  education  of  their  minor  children,  and  that  his  execn- 
ton  give  off  to  each  of  his  minor  sons,  as  they  might  come  of  age,  and 
to  his  daughters,  as  they  might  come  of  age  or  marry,  about  thirty -one 
or  two  hundred  dollars  in  money  or  property,  as  may  be  most  conve- 
nient  to  the%Btate,  and  most  suitable  to  the  party  receiving  property ; 
lad  in  order  to  enable  his  executors  the  more  conveniently  to  carry  out 
tlie  foregoing  objects,  he  tkareby  gave  them  powej*  to  sell  any  of  the 
Kop^rfaupd  to  bujf  or  to^mkhange  for  other  property,  taking  care  to 
pTe  a  HEjIalement  and  history  of  all  such  sales,  purchases  and  ex- 
ditnges,  K>  the  Court  of  Ordinary :  Ueldj  that  it  was  the  intention  of 
the  testator  to  give  the  executor  power  to  sell  at  private  sale,  and  that 
neb  sale  by  him,  if  &irlyand  honestly  made,  conveyed  a  good  title  to 
the  purchaser. 

Ejectment.  Tried  before  Judge  Andrews.  Oglethorpe 
Saperior  Court.     October  Term,  1868. 

This  was  ejectment  by  John  Eberhart,  administrator,  cum 
^fitamenio  annexo,  o{  Nathan  Mattox,  against  William  F. 
Mattox. 


9 
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The  plaintiff  read  in  evidence  the  will  of  Nathan  Mattox, 
dated  29th  of  JaHuarj^l857,  sliovved  that  the  testator  died 
in  1862^  showed  title  to  the  preoMses  in  testator  at  his  death, 
and^ihiit  defendant  was  in  possession  of  them  when  this  action 
was  brought,  proved  the  value  of  the  rent,  and  closed. 
.  The  will  oontained  nothing  pertinent  to  this  matter,  ex- 
cept its  fourth  item,  which  was  as  follows :  "  After  the  &m 
going,  I  will,  desire,  and  direct  tlrat  my  executors,  hereio- 
after  nameil,  keep  all  my  property  togetiier,  for  and  during 
the  widowhood  of  my  wife  Lucy,  to  be  used  for  the  support 
and  maintenance  of  my  said  wrfe  and  our  children,  and  I 
direct  that  my  executors  give  off  to  each  of  my  sons,  wbo  are 
under  age,  as  they  may  respectively  arrive  at  the  age  of  twenty- 
one  years,  and  to  my  daughter  as  she  may  come  of  age  or  mM> 
ry,  about  thirty-one  or  thirty-two  hundred  dollars,  ia  mon^ 
or  property,  as  may  be  most  convenient  to  the  estate  and  most 
suitable  to  the  party  receiving  the  property;  and  in  order  to 
enable  my  executors  the  more  conveniently  to  carry  oat  all 
the  foregoing  objects  of  this  item,  I  hereby  give  them  power 
to  sell  any  of  my  property  and  to  buy  or  to  exchange  forother 
property,  taking  care  to  give  a  full  statement  and  history  of 
all  such  sales,  purchases  and  exchanges  in  their  returu  to  the 
Court  of  Ordinary."  Thomas  J.  Mattox  and  John  Honiy 
Mattox  wore  nominated  as  the  executors. 

The  defendant  offered  in  evidence  a  deed  dated  November 
19th,  1863,  made  by  said  nominated  executors,  conveying 
said  premises  to  himself,  which  deed  showed  that  the  sale 
by  them  to  the  defendant  was  a  prtvite  one.  Plamtiff 's  >^ 
torney  objected  to  this  deed  upon  the  ground  that  a  private 
sale  was  not  allowed  by  said  will,  under  the  law.  The  Cooit 
sustained  the  objection.  Plaintiff  had  a  verdict  and  JQd{[* 
ment  for  the  premises  and  the  rent  proven. 

The  rejection  of  said  deed  is  assigned  as  erroneous. 

R.  Toombs,  Matthews  &  Reid,  for  plaintiff  in  error, 
cited  Bond  el  al.,  vs.  Zeigler,  1  Kdljf's  ( Ga.)  B.,  and  said  sec- 
tion 2526  of  Irvin's  Code  could  not  affect  this  case,  that 
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tint  section  was  not  retroactive.     Pierce  vs,  Chapman,  31  Oa. 
R,  674;  Bass  vs.  Ware,  34  Ghu  K,  386  (1). 

A.  T.  Akerman,  for  defendant  in  error,  said  unauthorized 
sile  bj  administrator  does  not  pass  title.  Clements  vs.  Hen* 
dereon,  4  Oa,  R.,  148 ;  Worthy  vs.  Jobnson,  8  Ga,  JR.,  236; 
8.  C,  10  Oa.  R.J  358.  This  sale  was  unauthorized.  Cod^ 
Kd.  2312,  2514,  2518,  2519,  2520,  2526 ;  2  Peter's  R.,  492. 

Brown,  C.  J. 

Under  the  law  of  this  State,  as  it  existed  prior  to  the 
adoption  of  the  Code,  an  executor  bad  the  right  to  sell  the 
property  of  the  testator  at  private  sale,  when  the  will  author- 
iied  a  sale,  without  prescribing  how  it  should  be  made.  And 
in  such  case,  if  the  sale.was  fairly  and  honestly  made,  the 
title  {Missed  to  the  purchaser.     1  Ga.  Rep,,  324. 

Section  2626  of  the  Revised  Code  changes  this  rule.  Un-* 
der  this  sectioB  the  executor  can  not  sell  at  private  sale, 
unlesB  the  wilLauthorizes  a  sale  in  that  manner.  If  the  will 
directs  a  sale  without  specifying  in  what  manner  it  shall  be 
eonducted,  the  direction  of  the  will  stands  in  the  place  of 
the  order  of  the  Court  of  Ordinary,  authorizing  such  sale, 
tod  the  subsequent  proceedings  must  be  the  same  as  the  law 
nqnires  in  case  the  pi-operty  is  sold  under  the  order  of  said 
Court. 

The  question  in  this  case  is  one  of  intention.  Did  the 
testatot::  intend  to  clothe  the  executors  with  power  to  sell  at 

it  _ 

private  sale?  We  think  he  did.  In  providing  for  the  dis- 
.trihotion  among  his  children  when  the  sons  came  of  age,  or 
the  daughters  came  of  age  or  married,  he  directed  that  each 
have  $3,100  00  or  $3,200  00  in  money  or  property,  as  may 
he  most  convenient  to  the  estate  and  most  suitable  to  the 
party  receiving  it;  and  to  enable  his  executors  to  carry  out 
the  foregoing  objects,  he  gave  them  power  to  sell  any  of  the 
property,  or  to  buy  or  exchange  for  other  property,  taking 
^^  to  give  a  full  statement  and  history  of  all  such  sales, 
purchases  or  exchanges,  to  the  Court  of  Ordinary. 
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Now  it  seems  very  evident  that  the  testator  intendwl  thit 
the  executor  should  select  such  property  for  each  legatee  as 
would  be  convenient  and  desirable,  as  far  as  it  could  be  done, 
ooasiateiitly  with  the  interests  of  the  estate.  If  he  foand  a 
tract  of  land,  for  instance,  that  suited,  and  was  desired  bj 
one  of  the  legatees,  he  might  sell  property  of  the  estate  to 
raise  money  to  purchase  it,  or  he  might  exchange  a  tract  of 
land  or  other  property  of  the  estate  for  it  From  the  very 
nature  of  the  transaction,  it  is  evident  that  the  testator  did 
not  expect,  or  intend,  that  such  an  exchange,  which  is  in  fact 
a  sale  of  one  thing  for  another,  should  be  made  at  theCoart- 
house  door,  after  the  advertisement,  and  in  oomplianoe  with 
the  forms  prescribed  by  law,  in  case  of  pnblic  sales. 

This  view  of  the  case  is  strengthened  by  the  requirement 
of  the  testator,  that  the  executor  should  give  a  full  statemeet 
and  history  of  all  such  sales,  purchases  and  exchanges,  to  the 
Court  of  Ordinary.  It  is  true  the  law  requires  the  executor 
to  make  a  return  of  his  public  sales  to  the  Court  of  Ordinaiy. 
But  the  language  of  the  testator,  which  requires  the  executor 
to  give  a  full  statement  and  history  of  the  sales,  purcfaasesjor 
exchanges  made  by  him,  seems  to  contemplate  more  than  the 
common  return  made  to  the  Court  of  Ordinary.  He  had 
clothed  his  executors,  in  whom  he  had  full  confidence,  with 
large  and  plenary  powers  to  act  in  advancing  and  settling  his 
children  when  they  came  of  age,  as  he  would  have  acted 
had  he  been  in  life.  And  as  he  had  given  them  these  ampl^ 
powers  to  represent  him  after  his  death,  he  required  them 
to  keep  up,  not  only  a  statement,  such  as  is  commonly  made 
upon  the  Ordinar/s  books,  but  he  also  required  them  to 
place  upon  the  record  a  history  of  their  actings  and  doings 
in  the  premises. 

Let  the  judgment  be  reversed. 
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BtEW  Jordan,  plaintiff  in  error,  m.  The  State  of 
Geobgia,  defendant  in  error. 

)  penalty  for  the  crime  of  Burglary  was  changed  by  the  Legialatnre 
reen  the  commission  of  the  crime  by  the  defendant  in  this  case 
the  time  of  his  trial :  Held^  under  section  4570  of  the  Revised 
e,  that  the  defendant  was  properly  prosecuted  and  punished  under 
laws  of  force  at  the  time  the  crime  was  committed. 
i  evidence  in  this  case  was  eufficient  to  maintain  the  Terdict  of  the 


rglarjr.  Motion  for  new  trial.  Before  Judge  WoRRiLL. 
ogee  Superior  Court.    November  Term,  1868. 

«  indictment  charged  Jordan  with  haying  broken  into 
tore-hoilse  of  Clements  &  Tillman,  during  the  night  of 
0th  of  September,  1868,  with  intent  to  steal  therefrom 
;ood8  therein  kept.  He  was  arraigned  for  trial  in  De- 
er, 1868.  Jordan's  counsel  moved  to  quash  the  iudict- 
upon  the  grounds  that  by  the  Act  of  the  5tli  of  October, 
f  "  the  law  of  burglary  in  the  night  had  been  changed." 
position  was,  that  he  could  not  be  tried  under  the  law 
roe  on  the  10th  of  September,  1868,  because  it  was  re- 

d,  and  could  not  be  tried  under  the  new  law  because  it, 
»  this  case,  was  ex  pwH  fojdto.    The  Court  overruled  the 

le  evidence  showed,  that  during  the  night  of  the  10th 
ctober,  1868,  said  store-house  was  broken  open  by  pri- 
open  the  cellar  door  and  then  prizing  up  planks  nailed 
an  opening  in  the  floor;  that  some  hams,  bacon,  sngar 
acks  were  taken  from  it. 

le  evidence  to  fix  it  upon  Jordan  was  as  follows :  Light 

a  of  an  hand-earl  approaching  the  store  and  heavier 

8  of  it  going  from  the  store  were  found.    The  trades 

traced  to  the  house  of  one  Swift,  who  owned  such  a 

There  information  was  bad  that  Jordan,  on  the  night 

e,  about  three  o^clock,  came  and  borrowed  the  cart,  say- 
be  wished  to  carry  home  one  who  had  been  shot.  The 
s  were  then  traced  to  Jordan's  boose  and  there  the  cart 
Grand  behind  tlie  smoke-house,  with  salt  and  grease  on 
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it|  and  in  Jordan^s  rooma,  and  ia  another,  of  whieh  Jord&o'e 
wife  had  the  key,  said  articles  ivere  foijind  ooncealed,  and  hid 
the  names  and  marks  of  Clements  &  Tillman  on  tbero.  It 
was  shown  that  four  or  five  persons  oame  there  a  few  hoois 
before  day,  on  said  night,  with  said  oert,  and  that  the  per- 
son shot  was  shot  about  midnight  and  carried  off  in  an  ex- 
press wagon. 

The  jury  found  Jordan  guilty,  recommending  that  he  be 
imprisoned  in  the  penitentiary  for  life,  at  hard  labor.  His 
counsel  moved  for  a  new  trial  upon  the  grounds,  that  the 
Oourt  erred  in  refusing  to  quash  the  indictment,  and  becaude 
the  verdict  was  contrary  to  the  evidence.  The  refusal  of  a 
new  trial  is  assigned  as  error  on  said  grounds. 

Ramsey  &  Ramsey,  Williams  &  Thornton,  for  plain- 
tiff in  error. 

I 

Carey  J.  Thornton,  Solicitor  General  for  the  Slate, 
cited  Irwin's  Code,  sec.  4570;  Gibson  vs.  The  State,  35  Ca. 
A,. 224;  Brown  vs.  The  State,  lb.,  232. 

Brown,  C.  J. 

1.  Under  sections  4222  and  4267,  of  the  Revised  Code,  the 
punishmciit  for  burglary  in  the  night,  was  death,  ualeadthe 
jury  recommended  the  defendant  to  mercy;  in  the  latter  ca^ 
he  was  to  be  punished  by  confinement  in  the  penitentiary  for 
life.  This  was  the  law  in  existence  at  the  time  the  crime 
was  committed  by  the  defendant  in  this  case.  But  prior  to 
the  term  of  the  Court,  when  he  was  put  upon  trial,  the  legis- 
lature changed  the  penalty  to  imprisonment  in  the  peDiteo- 
tiary  for  any  time,  not  less  than  five  years  nor  longer  than 
twenty  years. 

On  the  trial,  the  defendant  denied  the  right  of  the  Coort 
to  try  and  punish  himi  under  the  law  in  existence  attbe 
time  of  the  commission  of  the  crime,  because  the  law  of  tb^ 
pehalty,  as  it  then  existed,  had  been  changed  and  was  ^ 
longer  of  force,  or  under  the  law  in  existence  at  the  time  of 
the  trial,  beoause  It  was  ea?jpo9</acto«    The  Court  overrol^i 
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}  objection  and  put  the  defendant  upon  his  trial,  and  the 
J  found  him  guilty,  but  recommended  him  to  mercy,  and 
I  Judge  sentenced  him  to  the  penitentiary  for  life.  That 
Igment  is  brought  up  for  review. 

Section  4570  of  the  Revised  Code,  declares  that :  "  All 
mes  and  offences  committed  shall  be  prosecuted  and  [mn- 
ed  under  the  laws  in  force  at  the  time  of  the  commission 
snch  crime  or  offence,  notwithstanding  the  repi*al  of  such 
rs  before  such  trial  takes  place.  This  section  of  the  Code 
I  already  been  before  this  Court,  in  the  case  of  Gibson  vs, 
e  State,  35  Ga.,  224,  and  it  was  held  that  the  defendant 
9  to  be  punished  under  the-  law  as  it  existed  wln^n  the 
mc  was  committed.  The  question  is  res  adjadicata  and 
have  no  fault  to  find  with  the  decision. 
2.  The  remaining  exception  is  taken  to  the  ruling  of  the 
urt  below,  in  refusing  to  grant  a  new  trial,  on  the  ground 
it  the  verdict  was  not  sustained  by  the  evidence.  We  ovor- 
le  this  exemption.  If  the  evidence  was  not  conclusive  it 
s  80  clearly  and  strongly  in  favor  of  the  guilt  of  the  defend- 
tasto  leave  no  room  for  a  reasonable  doubt.  Ho  did  not 
m  pretend  to  make  an  explanation  of  it  Nor  did  he  pro- 
oe  tiie  slightest  evidence  to  relieve  himself  from  its  criish- 
5  weight. 
Let  the  jndgmehtbe  affirmed. 


.  4  T.  M.  White,  plaintiff?*  in  error,  vs.  The  Newton 
Manufacturing  Company,  defendant  in  error.  • 

WImh  a  motion  for  a  new  .trial  was  made  in  the  Court  below,  which 
Vfti  granted,  and  that  decision  is  brought,  bj  writ  of  error,  to  this 
Cotrt,  a  brief  of  the  oral,  and  a  copy  of  the  written  evidence  R<?duced 
ii  the  Court  below,  most  be  embodied  in  the  bill  of  exceptions,  ot 
<Wtchtd  thereto  as  an  exhibit,  when  presi^nted  to^  the  Judge  for  his 
^■itlficate,  and  identified  by  his  signature  on  ^he  same  as  a  true  cop^« 
^  eonstitQte  a  part  of  the  same,  or  the  writ  of  error  will  be  dismissed. 
'*attotion  for  a  new  trial,  a  brief  of  the  Evidence  agreed  upon  by 
^ptrtie#,  and  approved  by  the  Coort  without  such  agreement,  incase 
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they  fail  to  agree,  mast  be  filed  in  the  Clerk's  office.  But  sndtM 
of  evidence  constitat|ss  no  part  of  the  record,  and  need  not  be  lecoided 
by  the  Clerk,  and  as  it  is  embodied  in  the  bill  of  exceptions,  shooU 
not  be  embraced  in  the  copy  of  the*  record  sent  ap  to  this  Ooait. 

8.  The  record  in  a  case  in  the  Superior  Court,  consists  of  the  dcdm* 
lion,  process,  return  of  service  by  the  sheriff,  and  other  official  entries, 
plea,  verdict,  judgment}  and  all  interlocutory  orders  passed  bj  tlM 
Court  during  the  pendency  of  the  case,  and  in  case  of  a  motion  far 
an  order  nisij  and  ail  ol'der  granting  or  refusing  a  new  trial,  togetlhr 

'  with  any  order  passed  by  the  Court,  setting  it  down  for  a  heariogii 
vacation,  or  adjoucning  the  hearing  from  time  to  time,  and  in  cue i 
new  trial  is  granted,  all  subsequent  orders  passed  by  the  Court,  i» 
eluding  the  final  judgment. 

MotioD  to  dismiss  bill  of  exceptions. 

The  bill  of  exceptions  recited  that  an  action  of  assumpok 
in  favor  of  plaintiffs. in  error  against  defend^t  iu  error,  m 
tried  before  Judge  Jakbb  M.  Green,  in  Newton  Superior 
Court,  resulted  in  a  verdict  in  favor  of  plaintifis  in  error, aol 
they  moved  for  a  new  trial ;  that  after  several  postponemeolii . 
by  consent,  and  "  after  perfecting  a  brief  of  the  testiiDOBy/ 
and  argument  had,  a  new  trial  was  granted  upon  tbegrpaodl^ 
^'Ist.  That  the  testimony  of  Clem,  Johnson  having  boi 
erroneously  taken  upon  an  im|)ortant  point,  for  the  ooDod: 
eration  of  the  jury,  which  might  have  controlled  the  finding 
of  the  jury.  2d.  That  the  Court  erred  in  allowing  ftoctd 
the  declarations  of  Davis,  the  agent,  two  years  after  tk 
declarations  were  made  as  part  of  the  res  gestcB  at  a  difkasi 
time  and  occasion,^^  and  this  grant  of  a  new  trial  is  assigned 
as  error. 

There  is  no  other  allusion  to  the  testimony  in  the  bill* 
exceptions.     The  motion  for  new  trial  was  based  on  tk 
allowance  of  certain  sayings  of  said  Davis  as  evidence^  iw 
various  other  grounds  as  to  the  admission  and  rejeetiooflf 
evidence,  and  because  of  a  discovery  that  Johnson's  ^ 
mony,  by  interrogatories,  was  incorrectly  stated,  by  mtftik; 
because  the  verdict  was  contrary  to  the  evidence  and  okq^ 
of  the  Court,  and  because  the  Court  erred  in  several  Attffi 
based  on  the  evidence  in  the  cause.     The  Clerk,  ^A  tt 
motion,  sent  up  a  copy  of  what  purports  to  be  a  brief  </^ 
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eDce  in  said  cause.  It  purports  to  contain  a  statement  of 
evidence  alluded  to  in  the  motion..  This  paper  ends  as 
iws: 

We  agree  that  the  foregoing  brief  is  full  and  correct, 

day  of  December,  1868,  with  the  amendments 

red  by  the  Court. 

John  J.  Floyd,  for  defendant. 

W.  W.  Clark,  C.  Peeples,  Attorneys. 

olio  wing  this  are  two  other  pages  sent  Up  by  the  Clerk, 
nnjng:    ^^  Hugh  White  testified  also,^'  etc./ making  other* 
iinentB  as  to  what  was  proved  on  the  trial,  and  ending 
,  *'  Ordered  by  the  Court  that  the  three  sheets  attaehed 
dded  to  the  brief  of  eVidenoe  as  part  thereof. 

Jambs  W.  Green,  J.  S.  C,  F.  CJ' 

■ 

ollowing  this,  in  the  order  in  which  the  Clerk  sent .  up 
papers,  are  oopies  of  an  affidavit  by  Johnson,  stating  that 
stake  as  to  a  material  date  was  made  by  the  oommissioners 

took  his  testimony,  of  an  affidavit  by  the  commissioners 
le  same  effect  and  an  affidavit  by  Phillips,  the  person 
ily  interested  and  cpnducting  the  defense,  that  be  did 
discover  this  piistake  till  after  the  trial.  An  order  of 
Court  shows  that  the  new  trial  was  granted  on  the  grounds 
sd  in  the  bill  of  exceptions.  .  The  Clerk  certified  that 
it  he  sent  i^>  with  the  bill  of  exceptions  contained  ^'a  tvue 

correct  transcript  of  the  records  and  papers  of  file ''  i|i 
cffioe  in  said  cause. 

Soimsel  for  defendant  in  error,  moved  to  dismiss  the  bill 
tooeptionSi  because  the  evidence  was  not  embodi^  in  it. 
hv  aigument  coun^  for  plaintiff  in  error  moved  to  amend 
I  Ul  of  exceptions  by  detaching  the  copy  pf  the  evidence 
IB  the  record  and  att^hing  it  to  the  bill  of  exceptions. 
Ui^ns  Qot  allowed.  The  bill  of  exceptions  was  then  dis- 
fawd.  Upon,  a  subsequent  day,  by  leave  granted,  counsel 
Cflttotiff  in  error  moved  to  reinstate  the  cause  and  again 
V^  it    The  Court  refused  to  reinstate  it 

Vou  xxxvin— 38. 
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John  J.  Floyb,  Hammond  &  Mynatt,  for  the  n 
relied  on  0.  <fr  A,  Wetmore  vs.  Cheavera,  9  Gai  if.,  54( 

CiARK  &  Pace,  Peeples  &  Stewart,  contra. 

Brown,  C.  J., 

The  rule  of  thU  Court  from  its  organization  had  re 
that  a  brief  of  the  pral  and  a  copy  of  the  written  ev 
adduced  in  the  Court  below,  must  be  embodied  in  the 
exceptions ;  and  tlie  most  liberal  construction  which  i 
place  upon  this  rule  of  Court  is,  that' if  not  literally^em 
in  the  bill  of  exceptions,  it  shall 'be  attached  thereto 
exhibit,  when  presented  to  the  Judge  for  bis  approv 
certificate,  and  be  identified  by  his  signature  on  the  m 
a  true  copy.  The  better  practice  is  to  embody  it  in  t 
of  exceptions.^ 

But  we  are  asked  wliy  it  will  not  serve  the  saflie  p 
to  tatach  the  copy  of  the  evidence  to  the  record,  wl 
certified  and  Bent  up  by  the  Clerk,  Justice  to  the  < 
Judge  and  to  the  Judges  of  this  Court  alike  require 
accompany  the  bill  of  ipxceptions  as  required  by  th 
When  the  motion  is  made  for  a  new  trial ;  and  thi 
of  the  evidence  is  approved  by  the  Judge,  it  is  requii 
the  rule  of  the  Superior  Courts  tt)  be  filed  in  the  ( 
office.  The  Judge  of  the  Superior  Courts  cannot  i 
pected  to  recollect  thirty  days  after  the  hearing  oi 
motion,  all  the  facts  stated  in  the  brief  of  the  evide 
filed,  in  all  the  cases  that  may  have  come  before  him  < 
the  term.  The  bill  of  exceptions  may  be  presented  i 
on  the  thirtieth  day,  in  another  part  of  the  circuit,  wh< 
cannot  have  access  to'the  evidence  of  file  in  the  dcrk'* 
of  the  county  where  the  crtse  Nras  tried.  '  In  determifiin 
correctness  of  the  bill  of  exceptions,  on  points  whicb  i 
to  th^  evideiice,  it  may  be  absolutely  essential  that  be 
the  evidence  before  him,  to  enable  him  to  refi^h-  bis  n 
lection  by  reference  to  it.  If  it  is  not  attached  to  the  M 
exceptions  he  is  denied  this  right,  which  may  be  v<«7* 
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im  and  to  the  parties  litigant,  as  in  the  absence  of 
lence,  be  maj,  by  mistake,  sign  and  certify  a  bill  of 
ns,  which  does  not  fairly  present,  for  the  decision  of 
irt,  the  points  ruled  in  the  Court  below. 
I,  justice  to  the  Judges  of  this  Court  requires  that 
Ige  who  has  to  pass  upon  the  ease  ehall  have  a  copy 
^tdence  in  the  case  before  him  in  his  office,  that  he 
able  to  read  the  points  in  the  bill  of  esoeptions  in 
on  with  it     It  magr  frequently  happen  that  the  Court 
lanimona  in  opinion  in  deciding  on  a  motion  for  a 
1.     The  Judges  reside  in  different  parts  of  the  Stata. 
Ige  who  ddiverar  the  opinion  of  the  majority  of  the 
entitled  to  the  record,   which,  under  'the  practice 
to  be  establiehed,  would  .contain  the  evidence^    But 
f  of  it  accompanies  the  bill  of  exceptions^  neither  thd 
ig  Judge  nor  the  one  who  writes  t|ie.  ooncurring 
has  the  evidence  before  him  in  writing  out  bis  opin- 
n  the  very  question  may  be  upon  tbeaufficiency  of  the 
^    It  is  dear,  therefore^  that  the  rule  should  require^ 
I  Judge  should,  be  furnished  with  a  copy  of*  the  whole 

in  the  case.  If  the  rule  of  law  imde  it  part  of  the 
nd  required  it  to  be  sent  np  with  the  record,  it  would 
uty  to  ourselves  and  to  the  parties  'to  compel  eounvel 
h  each  Judge  ¥(ith  a  copy  of  the  fecbrd,^a8  well  as  the 
ceeptions,  before  thecase  is  heard  in  this  Court.  This 
red  in  the  Supreme  Court  of  the  United  States^ 
the  copies  of  the  record  are  printed  at  the  expense  - 
^vemment.  But  the  briefs  of  counsel,  which  are  also 
to  be  printed,   are  furnished  at  the  expense  of  the 

The  only  objection  to  the  rule  we  lay  down  is,  that 
he*att6m)By  bringing  up  the  dase  ai  little- more -labor 
the  crvidenoe  with  the  bill  of  exceptions,  in  preparing  ' 
r  the  Judg^  and  the.  Reporter,  as  required  by  iiie 
the  Court  This  we  r^ret,  but  the  ends  of.  justice 
it,  and  the  labor  is  not  so  great  as  it  would  be  if  the 
istod  upon  were  adopted,  as  we  should  then  be  com- 
)  require  that  he.  also  make  out  a  copy  of  the  record 
b  metober  of  the  Court.    This  would  be  much  m<Nre 
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ocmveDient  for  the  Judges  but  is  not  indiapemable,  so  long  w 
the  bill  of  exceptions  contaids  a- copy  of  -the  evideDoe  Iq  tbe 
Court  below.         >  . 

There  is  still  another  good  reason  for  Uie  rule.  Our  dailf 
observation  is  that -the  Clerks  of  the  Superior  Coart8,aie 
frequently*  too  oareless  in  copying  the  i:ecord9  and  admitted 
inaccuracieflr  aro  frequently  found  in  it  by  the  oounsel  theiih 
aelves.  Tlve  same  may  be  trna-  in  copying  the  evidence  ti 
seRd  \ip  with  tlio  record.  As-  all  know;  tha  change- or  owSuh 
sioQ  of  a  single  word,  may  change  .the  wJiole  meaning,  and 
caose  us  to  pronounce  a-'  judgment  diffiik'ent  from  the  one 
wlrich  would  be  rendered  if  the  eviidehoe  Were  before  us  as  it 
was  before  the  Court  below.  How  important  it  is  then  that 
the  copy  of  the  evidence  as  it  i^  to-  come  before  us,  should  nn- 
dergo  the  examination  and  striot  scrutiny  of  the  Judge  of  thi 
Court  below,  xvhen  he  signs  the  bill  of  exceptions. 

2«  But  it  was  insisted  by  the<  learned  counsel  for  the  plain- 
tiff in  error,  that  the  brief  of  the  evidence,  as  approved  bjr 
the  Court  in  a  motion  for  a  new  trial,  should  be  recorded  li]r 
the  Clerk  as  part  of -the  record,  and,  as  it  properly  comes  op 
as  part  of  the  record  it  need,  not  be  embbdied  in  the  bill  of 
exoeptions.  And  xHir  attentiotr  is  called  to  the  Act  df  18S6« 
which  makes  it  unnecessary  to  copy  into  the  bill  of  eieep 
tions  any  part  of  th^  record. 

•  We  do  not  agree  with  the  counsel  that  it  is  any  part  of  tbe 
record.  The  rule  of  the  Superior  Court  as  already  stated 
"«  requires  that  it  he  filed  m  the  Clerk's  offioe,  but  not  that  it 
be  reconled.  We  think  such  a  practice  would  be  41  very 
inconvenient  and  a  very  uilneoessary  one.  There  majbe 
twenty  sets  of  interrogatories  in  a  case,  and'  as  many  wit- 
nesses sworn  on  the  trial.  A  motion  is  made  for  a  n^w(rial| 
and  the  rule  requires  that  a  copy  of.  all  the  written  evidoioe^ 
tfaie  interrogatories  included,' with  a  brief  of  the  oral,  l)e  filed 
in  the  Clerlde  offioe.  We  see  a  good  teason*  for  this  nrie, 
Indeed  it  is  indispensably  necessary.  But  what  possible 
reason  exists  why  all  this  large  mass  of  evidence  should  cam- 
ber the  record  in  the  case  ?  Why  should  the  Cl6rk  aiter  h 
upon  £he minutes,  with. the  order  niaijfot  a  new  trial?  i^ 


ATLANTA>  JUNE  TERM,  1869.  693 

H.  k  T.  M.  White  vs.  The  Newton  Manufacturing  Company. 

n  illustation :  By  reference  to  the  record  in  thia  case  now 
«fore  me,  I  see  the  copy  of  the  evidence  occupies  sixty-nine 
lages.  Can  there  be  a  good  reason  why  the  parties  should 
e  taxed  with  the  cost  of  placing  all  this  evidence,  which  is 
f  file  in  the  proper  ofiEice,  upon  the  record,  or  why  it  should 
ODfititute  part  of  it?  , 

3.  We  are  referred  to  the  5th  pai'agraph*  of  section  256  of 
be  Code,  which  makes  it  the  duty  of  the  Clerk  o.f  the  Supe- 
ior  Court  to  record  all  the  proceedings  relating  to  the  suit. 
?hi8  we  think  does  not  embrace  the  evidence  given  in  cm  the 
rilil.  If  so,  it  would  be  necessary  for  the  Clerk  in  all  cases 
>  take  down  the  oral  evidence  on  the  trial,  and  record  it  as 
art  of  the  proceedings.  The  proceedings  which  the  Clerk 
hould  record,  aud  which  make  up  the  record,  ,are,  the  depla- 
ation,  process,  return  of  service  by  the  sheriff,  and  other 
fficial  entries,  the  plea,  verdict,  judgment,  and  all  interlocu- 
Ofy  orders  passed  by  the  Court  during  the  peodency  of  the 
Bse;  and  in  case  of.  a  motion  for  a  new  trial  after  verdict, 
lie  order  nisi,  together  with  any  order  passed  by  .the  Court^ 
q^ogit  down  for  a  hearing  in  vacation,  or  adjourning  the 
tearing  from  time  to  time ;  and  in  case  the  n^w  trial  is 
ixantedy  ali  subsequent  orders  passed  by  the  Co^rt,  including 
be  final  judgment.  •  . 

A  motion  wa3  made  to  amend  the  bill  of  exceptions  by 
^ng  from  the  record  the  copy  of  the*  evidence  aod  annez- 
Qg  it  to  the  bill  of  exceptions.  The  law  anthorizes  the  bill 
»f  ex^ptions  to  be  amended  in  the  Supreme  Court,  so  a»  to 
onform  to  the  record.  It  is  a  motion  to  take  from  the  record 
I  o6py  of  what  purports  to  be  the  evidence  in  the  cause,  and 
tbvsh  oonstitutes  no  part  of  ihe  reoord,  and  annex  it  to  the 
Mil  of  exceptions,  so  as  to  perfect  it  without  thq  sanction  of 
he  Judge  below,  or  anything  from  him  showing  that  the 
iridenoeisproperly  copied,  or  that  the  bill  of  exceptions,  with 
lieoopy  of  the  evidence  proposed  to  be  annexed;  is  in  fftct  true. 

We  would  remark,  in  conclusion,  that  as  the  evidence 
bcms  part  of  the  bill  of  exceptions,  and  comes  up  with  it, 
he  Clerk  should  hot  annex  a  copy  of  it  to  the  copy  record 
cot  op  by  liini*    X«et  the  case  be  dismissed. 
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Beid  &  Brother,  plaintiffs  in  error,  vs.  JL  S.  Spbvcib, 

defendant  in  error. 

1.  When  a  case  was  tried,  and  a  Vei^ct  rendered  in  fayof  of  the  pkbr 
tSif,  trxd  a  motion  was  made  tbr  a  new  idaV,  and'tfae'  Judge  who  heiii 
the  oase  went  out  of  office  before  the  motion  was  dispoMd  of,  tad  ii 
brief  of  the  evidence  was  agreed  upon  by  the  parties,  or  appFQTed  td 
certified  by  the  Judge  to  be  correct:  ffeld^  that  the  Judge  whone- 
oeeded  to  the  bench  committed  no  error  in  refusing  to  grant  ii^ 
trial. 

8.  A  brief  of  the  oral,  and  a  copy  of  the  written  eyideaoe,  adda^  ii 
the  Court  below,  must  b^  embodied  in  the  bill  of  exception^  as  ocrti* 
fied  by  the  Judge,  or  the  case  will  be  G^smissed  oo  the  heaiing  in  tUi 
Court. 

Motion  to  dismiss  bill  of  exceptions,  frofn  Troup  Sopoior 
Court.    November  Term,  1868. 

'6peneersued  Reid  &  Brother  for  certain  monef  alleged  )• 
have  been  paid  ott(  by  him  at  their  request.  They  plead  tkt 
geberal  issue,  etc;  -  The  jury  found  for  Spenoer.  Coimdfe 
Beid  &  Brother  made  a  motion  for  a  new  trial  upon  tbi 
ground  that  certain  rulings  and  charges  of  the<  Court  ikk 
erroneous,  and  because  the  verdict  was  contrary  to  law,  to  the 
evidence,  etc.  These  grounds  were  such  as  depended  4ip(Ni 
the  evidence  in  the  cause.  This  motion  b^an,  ''acorreei 
brief  of  the  evidence  having  be^i  filed  and  a  motion  for  new 
trial  made^  plain tiff^s  attorney  is  ordered  to  shew  tause,''  eic 
Service  of  this  motion  was  acknowledged,  and  it  was  filed  ii 
office  on  the  27th' of  November,  1868.  Judge  Collier  i» 
then  presiding.  He  went  out  of  office  and  was  succeeded  bf 
Ji|dge  Pope.  The  motion  caoK  on  for  hearing  before  Judge 
Pope,  and  he  refbsed  a  new  trial,  upon  what  ground  does  Bflt 
appear  by  the  record. 

The  counsel  for  Eeid  sued  out  their  bill  of  exoeptioos,  tf* 
signing  that  Judge  Pope^  erred  ia  overruling  said  motion  oi 
each  of  the>gr6undi3  stated  therein.  In  sending  up  tlie  re- 
cord the  Clerk  attached  ia  dopy  of  a  paper  beaded  ''Brief  of 
evidence,^^  purporting  to  give  all  the  evidenee  had  oil  the 
trialf  and  also  another  paper  purporting  to  be  the  tedtimooy 
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ofSpcDoer  on  said  'trial.  To  this  second  paper  the  Clerk  had 
pot  the  foUowii>g  remarlur :  '*  The  above  is  a  brief  of  testis 
aoDf  prepared  by  B.  C.  Ferrill^  and  returned  to  offioe  bj 
Jadge  Collier,  with  the  other  testimonj  in  this  eaiise.  Jndge 
%htm  suggested  that  it  should  not  be  certified  and  sent 
op,  while  Judge  Ferrill  claimed  that  If  should  ae^mpany 
tbe  raniainder.'*  These  papers  as  shown  by  the  recoil  were 
Bot  signed  by  counsel)  nor  had:  on  either  of  tliem  any  ap* 
pioval  by  Judge  Collier  or  Judge -Pope,  nor  any  entry  of 
filing  in  office. 

The  bill  of  exceptions  recited  that  this  was  ^^  a  motioB  ftr 
I  Dew  trial  on  the  several  grounds  of  error  alleged  in  the  rule 
niit  which  was  granted  and  which  is  of  record  with  the  brief 
of  evidence"  *  *  *  *  ^nd  counsel  "refer  to  said  rule  nid 
as  a  part  of  this  bill  of  exceptions^"  But  no  part  of  the  evi- 
deDoe  was  set  out  in  the  bill  of  exceptions  and  because  it  was 
M,  counsel  for  Spencer  moved  to  dismiss  the  bill  of  e^^ 
eeptions. 

Fehbiul^  Hammonp.  &  Bbother,  for  movant  cited  1 
Kdly,  Gfa.  R.,  260  j  2,  263;.  3,383j  7  Ga.  22^263;  9,  546; 
10, 1 ;  13,  495. 

B.  H.  BiQHAM,  B.  H.  Hill,  for  Beid  &  Brother. 

Brown,  C.  J.     ' 

1.  The  counsel  for  the  respective  parties  in  this  case,  agreed 
opoo  no  copy  of  the  evidence  given  in  upon  the  triaL  Each 
Bobmitted  a  paper  as  part  of  .the  evidenoe.  The  Judge  who 
tiled  the  case  went  out  of  office  without  deciding  between 
tliem,  and  rQtpmed  the  paf^rs  to  the  Clerk's  office,  without 
having  revised  and  certified  either  of  the  bundles  .of  file,  as 
Ae  evidence  in  the  case.  ' 

At  the  next  term  of  the  Court,  Judge  Pope,  who  succeeded 
Judge  Collier  upon  the  bench,  was  asked  to  grant  a  new  trial, 
which  he  refused.  The  ground  upon  which  his  Honor  placed 
his  d^ion  does  not  appear  by  the  record.  But,  in  the  shape 
hi  which  the  case  comes  up,  we  see  no  error  in  the  judgment 
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refusing  the  new  trial.  The  Judge  presiding  ai  the  heuing 
of  the  motion  could  not  know  what  the  evidence  wat  apoo 
the  former  trial^  and  it  was  bis  duty  not  to  interfere  witlitbe 
verdict  without  3uoh  knowledge. 

.  3.  We  ape  obliged  to  sustain  the  motion  to. dismiss  this 
ease.  No  brief  of  the  oral  or  copy  of  th^  •  written  evidenoe, 
given  in  upon  the  trial,  is  embodied  jn  the  bill  of  ezoeptiooi, 
or  annexed  thereto  as  an  exhibit,  and  identified  by  the  Judp 
of  the  Court  below  as  correct*  The  mle  that  requires  this 
is  a  salutary  one,  without  the  enforcement  of  whiob,  tlus 
Court  will  be  greatly  embarrass  in  the  decision  of  aH  dses 
of  this  character, 

\Vq  have  given  elsewhere  at  this  term  move  fullj^the 
reasons  for  the  enferoement  of  the  rule.  (See  last  oasQ  aftk,) 
And  after  hearing  the  queition  argued  more  than  once,^ 
are  satisfied  that  the  r.ule  we  adhere  to,  is  sustained  bjtbe 
former  decisions  of  this  Court,  and  is  in  oonflid  with  no  stat- 
ute now  of  force  in  this  State. 

Under  this  rule,  no  part  of  the  record  should  be  embodied 
in,  or  attached  to  the  bill  of  exceptions.  But  the  copy  of 
the  evidence  of  file  on  the 'motion  for  a  new  trial,  (which  is 
no  part  of  the  record,)  should  come  up  with  the  bill  of 
exceptions  as  part  of  it,  and  not  with  the  record. 

We  will  remark  that  neither  the  Code  nor  the  rule  of 
Court  requires  any  more  of  the  evidence  to  be  sent  up  in  any 
case,  than  is  material  to  a  clear  understanding  of  the  erron 
complained  of.  Generally- in  motions  for  new  trial,  all  the 
evidence  is  necessary  to  a  clear  underBtanding  of  the  case  in 
this  Court.  But  there  are  exceptions  to  this  rule.  Couoflsl 
should 'look  well  to  it,  however,  that  the  oase  clearly  fUb 
within  one  of  the  exceptions,  bdbre  they  omit  the  evidence 
in  making  out  the  bill  of  exceptions.  If  the  plaintiff  i& 
error  excepts  to  the  ruling  of  the  Court  Upon  a  naked  que*' 
tion  of  law,  which  was  material  to  the  ease  made  in  the 
Court  below,  which  'can  be  as  well  understood  without  ^efe^ 
ence  to  the  evidence,  as  for"  instabce,  that  part  of  the  jvitcn^ 
who  tried  the  case  wer^  not  competent,  and  that  the  fi^ 
was  not  known  to  plaintiff  in  error  till   aflar  the  -trial) 
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liis  wouki  form  an  exception  to  the  rule,  as  the  eridenoe 
^ven  in  upon  the  merits  of  the  case  could  be  of  no  assistance 
Q  onder^tanding  the  point  made. 

Let  the  writ  of  error  be  dismissed  and  the  judgment  of 
he  Coart  below  stand  afi&rmed.  • 

[KoTK.— Lawrence  Rooney  ts.  John  I.  Grant  k  Co.,  from  MasoogQe, 
ad  B.  H.  Bigham  vs.  Nicholas  Hatchins  and  John  BilUngslea,  from 
UrriB,  were  dismissed  for  the  sadie  reason.  Motion  having  been  made 
>  diftnisd  PlaaC  k  Cubbedge  vs.  The  Enfaula  Home  Insurance  €om- 
any,  from  Bibb,  and  John.  W.  Clarke  vs.*  John  T.  Napier,  from  HoUs- 
>n,  on  the  same  ground,  tbo  records  were  withdrawn  bj  counsel  for 
laintiffs  in  error.  The  same  motion  was  made  in  L.  6.  Chambliss  ts. 
K  Phelps,  from  Monroe,  and  in  one  or  two  other  cases,  but  was  ov^r- 
nled  beeatse  they  nere  not  within  thd  ruling  of  the  Court. 

James  W.  Wilkinsop  vs.  Martha  G..Cbristy,  motion  for  new  trial  from 
«ee,  was  dismissed  because  counsel  had  agreed  lb  have  the  cause  argued 
ere  on  the  original  evidence  used  below,  and  had  not  brought  that  evi- 
«Dce  here.— Reporter.] 


EtoE,  edmal  effBctor,  and  Nicholas  Hightoweb,  tenant, 
plaintifi^  in  error,  vs.  Doe,  ex  dem.f  of  Jesse  \Villiams, 
d  ql,j  defendants  in  error. 

L»A  deed  iiiirecoDded«ean  not  begiren  in  evidence  as  dolor  of  title  with- 

oat  proof  of  execution. 
L  When  both  parties  derive  title  from  the  saipe  person,  plaintiff  in  eject 

meat  need  not  show  title  into  such  person. 
L 'A purchaser  at  sheriff's  sale,  under  a  mortgage  jfS. /a.,  will  t)e  pro- 

teeted  when  the  rufe  absolute  shows  upoti  its  face^  that  the  rulo  niH 

vu  served  upop  the  mortgagor  according  to  law. 
L  Service,  in  such  case,    acknowledged  by  a  general  agent,  without 

^)ecial  authority,  will  be  sufficient  to  protect  the  purchaser  at  sheriff^s 

nJe,  in  an  action  of  ejectment,  when  the  plaintiff  m  ejectment,  who 
*  purchased  from  the  mortgagor  af^er  the  date  of  the  mortgage,  was  in 

Cooit  wkea  the  rule  absolute  was  taken,  and  made  no  objeetion. 

# 

Ijeetment.    Tried  before  Judge  Habbell.    Early  Supe- 
rior Court.    April  Term,  1869. 


was  gectment  for  a  town  lot  in  Blakely,  being  part 
tf  land  lot  No.  154  in  the  28th  District  of  said  county^  and 
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for  other  forty  acres  of  lot  No.  16Q,  same  district^  ipon  ihe 
demises  of  Thomas  J.  Rowe,  et  a/.  There  was  a  distimieMe 
for  each  lot^  but  the  title  and  defence  being  the  same^tbcy 
were  tried  as  one  below^  and  came  as  one  to  this  Court  B. 
W.  AYade^  as  administrator  of  S.  8.  Stafford,  deceased,  Imd 
been  ms^de  a  party  defendant.  On  the  trial,  Jesse  Williams 
testified  that  he  took  possession  of  the  gremises  under  a  puy 
chase  from  Rowe,  at  the  .time  the  deed  was  made.  Gieo^ 
sheriff,  at  March  sales,  1867,  sold  the  lot  to-Btafibrd.  Rowe 
had  been  in  possession  about  a  year  before,  and  'Major  Weift 
was  in  possession  at  the  time  of  t66  sale  as  witness'  tenant 
He  paid  witness  rent  up  to  the  date  of  the  sale.  Williams 
bought  the  place  without  knowledge  of  the  mortgage  from 
Rowe  to  Stone.  At  the  end  of  the  year  Hightowtf  took 
possession  as  Stafiftrd's  tenant,  and  Stafford's  tenant  had 
been  in  i)ossession  ever  since  said  sale.  He  testified  farther, 
that  it  was  worth,  for  rent,  8150  00  per  unnum.  The  plain- 
tiff then  read  in  evidence  a  deed  from  £o\)re  to  Williams  ftr 
said  lot,  dated  2d  of  October,  1862. 

James  B.  Jones  was  shown  a  deed  from  himself  as  trustee 
to  John  W.  N.  Stone  for  said  forty  acres  of  land,  the  Fryer 
lot,  and  testified  that  He  bought  it  from  John  V.  Heard, 
that  he  did  not  know  what  bcfcame  of  the  deed,  supposed 
some  of  the  parties  had  it.  *  He  got  fire-wood  from  it  and 
exercised  control  over*  it  till  Stafford  bought.  He  thought 
that  after  Williams  bought  it,  ther^  was  a  brick-yard  t)nit 
Plaintiff  read  in  evidence  a  deed  from  said  Stone  to  said 
Rowe,  dated  21st  of  October,  1861,  for  said  four  acres,  audi 
deed  from  James  B.  Jones,  tnistee,  to  said  Stonei  dated  Islof 
July,  1 86 1 ,  for  the  Fryer  lot. 

John  W.  N.  Stone  testified :  that  he  was  in  possession 
of  the  house  and  lot  four  or  five  years;  bought  it-fiom  Sapp; 
Rowe  was  in  possession  about  a  -ye^r,  and  sold  t«  Williams^ 
Plaintiff's  attorney  banded  him  ^4eed;  he  said  that* the 
deed  was  in  his  hand-writing.;  *  that  he  knew  the  witaesBff 
to  the  deed,  W.  C.  Hainesley  and  his  wife;  Haineslr  i* 
dead ;  his  wife  lives  in  Calhoun  county ;  that  afi^  boyi^ 
the  forty  acre  lot  he  exercised  no  acts  of  ownership  over  i^ 


ATLAJTTA,  JUNE  TESOt,  1809.  699 

dighlower  ve,  Williams. 

}pt  perbape  getting  a  little  wood  from  it;  *  thetleed  from 
p  to  bim  wtfs  signed  by  said  witoessea  in  bis,  (Stone's,) 
eoee,*  but  be  did  not  know  the  hand-writing  of  the  wit- 
68 ;  '*'  he  went  into  possession  under  said  deed  from  Sapp*. 
>  much  of  said  testimony  as  is  between  the  '*'  *  came  in 
'  the  defendant's  objection.  Plaintiff's  attorney  then  ten* 
d  said  deed  from  8app  to  John  Vf.  IS,  IStone,  trustee, 
4  in  1865,  witnessed  thus : 

"  W .  G.  HainsLey,  J.  P.    Emma  txj  Haixsley." 

bis  deed  bad  never  been  recorded.  Defendant's  attorney 
cted  to  it  till  it  was  proven  by  one  of  the  subsci:ibing 
lesses.  -The  Court  allpwed  it  read,  withont  proof,  as  color 
itie.  The  absenee  of  the  ojrigtnal  papers  being  aecpunted 
the  plaintiff's  attorney  read  in  evidence,  from  the  nftin- 
•  of  the  Court,  the  rule  nisi  and  rule  absolute  for  foreclos- 
a  mortgage  made  by  said  Bowe  tosaid  Jones.  The  rule 
dute  was  tf&en  at  October  Tenm,  1866,  and  recited  that 
re  gave  Stone  a  note,  for  $625  00,  dated  the  21st  of  Octo- 
1861,  and  due  oa  the  ficst  day  of  the  next  January,  and 
^ber  note  exaoily  the  saipe,  except  it  was  due  one  year 
tf  aiui  gave  his  mortgage  (m .  said  two  lots,  on  the  same 
» to  secure  the  notes,  that-  said  rule  nM  was  granted,  and 
oopyof  said  rule  having  been  served  on  the  said  Thomas 
Lowe,  aocorditig  to  law."  Here  plaintiff  closed. 
Ibedefendant's  attorney  then,  read  in  evidenee  the -original 
*tgagefrom  said  Bowe-to  said  Stone  on  said  lots,  dated  21st 
>9tober,  1861,  and  recorded  21st  of  ^November,  1861,  the 
tgage^  fa-f  the  levy  thereon  and  the  sale  of  said  prop- 
V  ander  said  levy  at  sheriff's  sale  to  said  Stafford,  the 
i  from  Green,  sheriff,  to  Sfafibrd  £br  the  premises,  accordr 
to  said  sale,  and  dosed. 

laintiff's  attorneys,  in  rebuttal,  introduced  T.  T.  Swan, 
I  testified  that  *  he  thought  that  when  the  rule  absolute 
taken,  B(6we  had  left  the.State;'*'  that  Williams  knew  of 
mortgage ;  that  witness  let  him  baVe  the  notes  to  try  to 
re  himself  by  attachment ;  that  Williams  was  present  and 
IT  when  the  r^ule  absolute  was  taken,  and  fnade  no  com- 
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pkmt  to  witness ;  that  be  wa6  satisfiect  tliat  the  servke  wh 
considered  sufficient  when  tlie  rlile  abs#late  Was  takeB*:  thk 
no  order  for  publicatioa  of  the  rule  w^  taken  by  witDOi) 
and  he  was  the  sole  attorney  fbr  Stone. 

*  James  B.  Jones  testified  :  that  he.  knew  Rowe;*  he  left 
the  State  before  the  rule  nisi  was  granted ;  moved  to  Arkn- 
sasin  the&U  6f  1865;  he,  witness,  ackaowledged  serviced 
the  rule  nisiy  without  having  been  authorized  so  to  d»  kf  . 
Rowe.  *  Upon  cross-examination,  he  said  that  he  acknowl- 
edged the  service  to  save  costs  of  publication  ;  that  Rowe  wall 
partner  in  the  firm  of  J.  J.  Williams  &  Company ;  Willitms 
was  dead ;  Rowe  was  the  sole  surviving  partties,  and  tk 
business  of  the  firm  was  left  >vith  witnessi  as  the  *agent  of 
Rowe;  he  signed  Rowe's  n^rae  to  the  matters  of  the  firm; 
collected  some  costs  due  Rowe  as  late  sheriff;  paid  soae 
debts  due  by  Rowe/out  of  tbo"  assets  of  said  firm;  that  ki 
signed  the  acknowledgement  of  service,  as  agent  of  Bowe; 
that  he  wrote  many  letters  to  Roi^e ;  told  him  of  the  nil 
nisiy  and  of  the  sale,  but  n\\  his  letters  but  one.  camebick 
from  tlie<lead-Ietter  office;  he  did  not  know  whether  that  itt 
informed  him  of  said  acknowlfdgmenf ;  did  not  knowthift 
Rowe  knew  it.  So*  mtich  of  the  evidence  as  is  between  *  * 
^me  in  over  the  o/bjection  of  defendant's  attorney. 

The  evidence  being  closed,  the  Court  charged  the  juiy: 
1.  The  great  question  in  this  case  is,  was  the  mortgage 
properly  foreclosed  ?  The  whole  case  hinges  on  thai  Act 
If  not  served  as  directed  by  the  Code,  it  was  no  service. 
While  Rowe  could  adopt  it  or  not,  could  ratify  or  disapprove 
of  the  act  of  Jones,  yet  it  could  not  bind  the  rights  of  thiid 
parties;  that  before  Jones  could  acknowledge  service  be  mo^ 
be  specially  appointed  for  the  purpose,  i.  e.,  to  acknowledge 
service  of  the  rule  nisi,  and  if  the  jury  shall  find,  firom  the 
evidence,  that  Jones  was  liot  Specially  appointed  the  agent  or 
attorney  of  Rowe,  to  acknowledge  service  on  thisr  rulfc  m»j 
then  there  was  no  legal  service,  and  the  judgment  was  a  nul- 
lity so  far  as  it  affects  the  rigkts  of  third  parties,  and  the 
purchaser  at  sheriff's  sale  conld  acqirire  no  right  under  the 
sale,  and  the  plaintiff  must  recover.  • 
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fiighto#er  M.  WilHams. 
—  ■         ,      «    —     ^ 

2.  If  both  parties  claim  under  Rowe^  it  was  unneceBsary 
rthejuiy  to  intefitigate  the  titl»  beyond  Rowe,  as  neither 
pty  oould  dispute  Rowe's  title/' 

The  jury  found  for  the  plaintiff  the  •premises  in  dispute, 
tfa  $208  33  for  mesne  profite.  The  defendants'  attorneye 
rved  for  a  new  trial  upon  the  grounds  that  tlie  Court  erred 
admitting  the  ^Videnoe  objected  to  by  th^m,  in  admitting 
I  deed  from  Stafford  to  Stone>  as  a  color  of  title,  in  each 
lacfa  of  his  charge,  and  because  the  verdict  was  contrary  to 
)  evidenoe,  etc. 

rhei  motion  ^as  overruled,  and  this  is  assigned  as  ei;ror  on 
th  of  said  grounds. 

■     • 

Hood  &  Kiddoo,  for  plaintiff  in  error,  said*  the  subscrib- 
I  witness  ix%  the  deed  should  have  been  examined,  20  Ga. 
,312;  2i'(Ja.R.,  343.  .  Parol  evidence  inadmissable  to 
iteadict  a  record,  IkuUeyy  265;  1  Kelly  {Ga.B.)  485;  3 
aokConU)  24;  15  Ga.  R.y  557;  as  to  foreclosure  of  mort-* 
ges.  Code,  section  3886.  Judgments  in  rmn  are  conclusive 
ainst  everybody.  Code,  section  3774,  and  if  judgment  is 
ly  voidable,  bona  fide  purchaser  gets  good  title  by  sale 
iderit.  4  Ga.  R.,  .89,  323;  20  Ga.  B.,  90,  581;  24  Ga. 
.,  445 ;  23  Ga.  JJ.,  168.  A  judgment  not  void  on  its  face 
n  not  he  collaterally  attacked.  6  Humphreys,  444;  4 
ibb,336;i2  Iowa,  95,192;  2  Howard  U.  S.,  340,  341; 
ode,  section  3700 ;  10  Peters,  433-4-5-6 ;  2  Peters,  ljS8 ; 
Peter*,  202 ;  3  Cranch,  305 ;  Macnamara  on  Nullities,  31- 
J.    Phillips  on  Ev.,*Cowen's  nqtes,  (4)  126.. 

FiELBBB  <&  PowEL^,  for  defendants  in  error. 
»  .      .  . 

Bbowk,  0.  J. 


« 


Afler  a  careful  examinatiop  of  the  record  before  us,  we  lay 
own  the  following  1^1  ptDpcfsitions  which  we  think  are 
Pl^icable  to,  and  control  this  case. 

1.  A  deed  which  has  not  be<3n  recorded  can  not  be  given 
I  evidence  as  color  of  title  without  pro6f  of  itseileodtion. 

2.  When  both'parties  deriV'^  their  title  from  the  same  per- 
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Emanndl'M.  Siviith  k  Riobmond. 

■ 

BOQy  plaintifFio  ejectmeDt  need  not  show  title  in  eboh  perm. 

8.  In  a  proceeding  to  ibrecloee  a  sportgage  on  retlertifcei 
the  Superior  Court  of  the  county  Nirhere  the  land  li«i  Im 
jurisdiction  of  the  subject  matter,  and  a  purchaser  at  sherif  i 
oale,  under  a  judgment  of  foreclosure,  now  claimed  to  km 
been  without  service,  will  1)0  protected;  when  Ihe  ruIealMp 
late  shows  upon  its*  face,  that  a  copy  of  the  rule  9idw$ 
served  upon  the  mortgagor  according  to  law. 

4.  When  service  of  the  rule  was  acknowledged  b^  ^  8^ 
eral  agent  of  the  mortgagor,  who  now  testifies  thitf  heM 
not  specially  authorized  to  Acknowledge  service  of  thefih^ 
and  it  appears  in  evidence  that  the  plaintiff  in  ^ectmeot  hdi 
the  mortgaged  premises  under  the  mortgagor,  by  deed  yoang- 
er  than  the  mortgage,  and  that  he  was  In  Court  whca  ik 
rule  absolute  of  foreclosure  was  taken  and  made  no  ebfedioi 
to  the  judgmrat  of  foreclosure,-  it  is  not  Void  as-te  hibii,iil 
he  will  not  be  permitted  to  attack  h  collaterally  for  tvuttf 
service  in  an  action  of  ejectment  against  the  purobsser  it 
sheriflP's  sale,  of  the  mortgaged  premises. 

Judgment  reversed. 


Nathax  Emanuel,  plaintiff  rn  error,  vs.  Smith  &  Ei* 

MOifD,  defendants  in  error. 

h  When  a  case  of  farnishxaent  is  called  in.  its  order  on  the  dpcketri* 
the  second  term  of  the  Coart,  after  the  serWc^  of  the  snmnMBSofgv 
nishment,  and  afler  final  judgment  against  the  defendant,  tnd  tka 
garnishee  has  failed  to  answer,  and  the  Court  allows  jadgmenttA be 
entered  against  the  garnishee,  this  Court  will  riot  control  the  diseie- 
tion  of  the  Court  below,  (unless  in  extraordinary  cases,)  in  refusicf  ti 
set  aside  such  judgment  after  it  is  signed,  to  aHow  the  gaAiihti  ti 
answer. 

2-  It  is  (he  duty  of  the  Court,  if  the  final  judgment  has  not  beei  res- 
do  red  against  the  defendant  at  oormmon  law  or  in  attachment,  to  cor 
tinue  the  case  against  the  garnishee  till  after  the  rendition  of  am* 
judgments. 

Qarnishment     Certiorari.     Decid^  by  Judge  ClaxK. 
S<mter  Superior  Court,    .April  Term,  1869. 


AHLAjriAif  JUNE  TERM,  1869.  608 

HnMurael  r«.  Smith  ft  Richmond. 

th  &  Richmond  sued  one  Hay  in  the  •County-Court^ 
irnisheed  Emanuel.  Emanuel  did  not  answer  the  gar-, 
mt  at  the  first  term,  fior  At  the  second  tentif  until  they 
itained  a  judgment  against*  Hay,  and  until  the  garhish- 
laving  been'  called,  they  had  lecrve  of  the  Court  to  enter 
ent  also  Against  the  garnishee,  and  their  attorney  had 
1  judgment  against  him,  and  handed  it  to  the  Clerk  to 
sred  on  the  minutes  of  the  Court.  On  the  same  day, 
fore  the  Clerk  had  entered  the  judgment  oh  the  minutesr, 
bile  a  jury  was  cYnpanelled,  Eftianuel  appeared,  ^and 
oonnsel,  moved  to  set  aside  the  jiidgment  against  him. 
)  ttune  time,  he  fi)ed  his  answer,  denying  tk&t  he  had 
ng  belonging  to  Hay,  or  owed  him  anything;'-  He  pat 
lum  apon'  the  ground  that  Emanuel  ooul^  'file  his 
r  any  time  during  that  term,  and  that  Emanuel  was 
lied  before  judgment  was  entered  against  him. 
!  Coanty-Jud^  overruled  th6  motion,  afad  a  certiorari 
led  ottt  to  reverse  *his  judgment.  After  this,^  Hay  ap- 
from  the  judgm^iit  against  him.  lliis  appeal  and 
ari  both  pending  in  the  Superior  Court,  and  the  County- 
having  been  abolished,  and  its  business  having  been 
1  over  to  the  Superior  Court,  Emannel's  cou'iSsel  invoked 
1  of  said  ap'peal,  and  moved  to  set  aside  the  judgment 
it  Hay.  The  Judge  would  not  set  it  alfide,  and  *his 
1  is  assigned  as  error*. 


WKIKS  &  BtmKE,  N.  A.  Smith,  for  pkintrff  in.  ^rror. 

■• 

if>Ei&'CABT£B;  S.  H.  HA.WKtNS,  for  defendao^in  error, 
le  jodgment  obuld  not  be  set  ^ide;  Code,  seos.  3491^ 
'Millet  w.  Price,  32  Oa.  U.,  'Harris  w.  Breed,  38  Oa. 
se.,  1868 ;  Constitution,  Art.  XI,  see.  5;  that  tb^  appeal 
vt  make  it  void ;  Code,  sees.  3511,  3530,  3572,  3491, 
^rake  on  Attachment,  658,  £#. 
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Emanuel  v$.  fimiih  &  Riq)mioiid. 


Bbown,  C.  J. 

1.  It  is  the  duty  of  the  g^umisbee  to  appear  at  the  second 
term  of  the  Court,  aud  file  his  answer^  This  sIy>aldUdoDe 
before  the  case  is  reached  in  its  /)rder  on  the  docket  If  the 
garnishee  appears  when  the  case  is  called  in  its  ^rdcr,  tk 
Court  may  allow  hjim  time  to  file  his  answer  b^ce  it  is 
heard^  But,  if  he  fails  to  i^pear  and  answer,  and  the  cm 
is  disclosed  of  in  its  order.on  the  dgcket,  and  the  pre^din{ 
Judge  refuses  to  set  aside  the  judg^ient.rendered  against  thi 
garnishee,  this  Court  will  not,  (unless  ip  extraor4ioarjr  q^) 
control  the  discretion  of  the  Court  below.  3ee  Sarrii  % 
Breed  &  Cb.,  38  Ga.  R,  297. 

2.  But  we  .think  this  judgment  should  have  been  set  aaide 
on  the  ground  that  no  fin^l  ju4gment  had  been  rend^ 
against  Hay^  the  defendant  in  the  action  at  common  kv. 
Section  3491  of  the  Revis^  Code  declares,  that  the  plaiotiff 
shall  not  have  judgment  ^igainst  the  garnishee  unless  be  hi| 
obtained  judgment  against  the  defendant.  We  jthink  thk 
rxiesLna  final  judgment  against  the  defendant.  Apd  this  vief 
is  strengthened  by  reference  to  the  latter  part  of  section  3228 
of  the  Code,  which. says:  The  CourJ^  may  continue  the  cue 
(against  thj^  garnishee)  until  final  judgpient  is  rendered 
agaipst  the- defendant  in  attaohment.  In  .this  case  jadgknent 
had  been  rendered  against  the  defendant  in  the  common  law 
action,  out  of  whieh  the  garnishment  sprung ;  but  an  appeil 
had  been  entered,  and  the  case  was  stilLpeoding  in  the  Ciourt 
below. 

Under- these  circumstanbes,  we  hteof  the  opinion  that  die 
jud^nent  against  the  garnishee  should,  have  been  vacated 
till  final  judgment  against  Hay. . 

Judgment  reversed. 
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Wyley  w.  Whitely  et  at. 

1CH0LA8  Wyley,  plaintiff  in  error,  vs.  Nancy  WhiteLy 

et  al.,  defendants  in  error. 

(McCat.  J.,  hftTiiv  been  of  e^nsel  In  this  oftue.  did  not  pretid*.) 

• 

When  A  commenced  his  proceeding  against  B.,  under  section  4000  of 
lie  C6de,  as  an  intruder,  and  B  filed  a  counter  affidavit,  which  wai 
eeepted  bj  the  sheriff,  and  returned  to  the  Superior  Court,  and  an 
isne  was  made  up,  and  A  afterwards  sold  the  laDd  in  dispute  to  C, 
bo  file4  a  bttl  against  B,  which  B.  answered,  and  set  up  equitiep 
hich  eAUtled  B  to  a  hearing,  and  G  then  moved  to  dismiss  his  bill, 
hich  wig  refused  by  the  Court,  which  judgment  was  not  excepted  to: 
leld,  that  equity  havihg  obtained  jurisdiction  and  control  of  the  casi, 
ill  hold  it  for  acyudication. 

Ifter  a  Court  of  Equity  has  taken  the  control  of  the  case,  the  Court 
r  Common  Law  will  not  entertain  a  rule  against  the  sh^rifif  to  compel 
im  to  place  A,  or  his  vendee,  C,  in  possession  of  the  premises  in 
ispute  on  account  of  a  defect  in  the  original  Counter-affidavit  filed 
fB. 

• 

jitmders.  Eqnity  practice.  Decided  by  Judge  Clark. 
nter  Superior  Court.     October  Term,  1869. 

Ji  December,  1865,'Wyle7  fiked  his  aflSdavit,  unde#  sco- 
i  4000  of  the  Code,  to  eject  Mrsi  Whitely  from  land 
mn  as  the  ^'  Whitely  dower,"  and  on  the  4th  of  January, 
16,  she  filed  a  counter-affidavit  that  she  did  hold  in  good 
h  and  in  her  own  right  the  possession  of,  and  claim 
I  IfUids  as  hep's.  'I'he' sheriff  did  not  eject  her,  but  re- 
Ded  said  papers  lo  Court. 

[n  1868  one  Alston  filed  a  bill  in  said  Court,  averring 
t  in  1867  Wylcy  sold  said  land  t^  him,  and  gave  him  a 
id  for  title;  that  one  Bird,  as  lirVyley^s  agent,  gave  him 
session  of  said  laud';  that  in  1859  Nancy  Whitely  con- 
ned said  land  by  deed  to  one  Ford,  and  in  October,  1859, 
rf  sold  it  to  Wyley ;  that  Wyley  had  Hied  his  said  affi- 
rity  and  she  had  filed  ner  said  counter-affidavit,  which  was 
ixiiw,  in  that  she  did  not  swear  that  she,  bona  fide,  claimed 
tgal  right  to  the  possession,  etc,,  and  yet  she  would  not 
rmit  him  to  haul  timber  off  said  lot.  He  prayed  that  she 
DuR  be  enjoined  from  interferring  with  bis  possession  of 
e  premises.  She  answered  the  bill,  averring  that  she^ad 
Vol.  xxxvni — 39. 
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Wylej  ra.  Wh^ely  d  al. 


been  induced  by  fraud  to  sign  said  deed,  (giving  a  hi&U>ryo[ 
the  transaction,)  that  it  was  really  her  property,  and  that,  it 
least,  she  was  entitled  to  it,  as  dower  out  of  the  estate  of  ber 
husband,  and  pvayed  that  said  deed  should  be  set  aside. 

At  October  Term,  1868,  a  rule  nisi  was  sued  out  agaisst 
the  sheriff,  calling  on  him  to  show  cause  wny  he  should  not 
b^  punished  for  contempt  in  failii^  to  put  Wyley  io  poses- 
sion  of  said  land  under  said  affidavit,  because  the  counte^ 
affidavit  was  insufficient  to  -stop  hiol.  During  the  tenn, 
Alston's  solicitor  paid  up  the  costs  of  said  bill,. and  was  dis- 
missing the  same.  But  ^before  the  order  of  dismissal  ns 
entered  upon  the  minutes,  Mrs.  Whitely's  solicitors  objected 
to  it  upon  the  ground  that  if  the  equities  set  up  by  her  ia 
her  answer  were  true,  the  dismiissal  would  prejudice  her 
rights,  and  the  Court  refused  to  allow  the  bill  dismissei 
When  tlie  rule  against  the  sheriff  came  on  to  be  heaiJ,  the 
movants  read  the  affidavits,  ami  insisted  upon  a  rule  absolate 
against  the  sheriff,  and  for  au  order  for  immediate  poscsses- 
sion  of  said  premises.  Mrs.  Whitely^s  attorneys  produced 
said  bill  and  answer,  and  said  that  she  could  n«t  be  ^^eted 
«s  an  intruder  from  said  premises. 

The  Court  refused  to*  make  the  rule  absolute  or  to.gnot 
the  order  for  possession,  upon  the  ground  that  the  samena^ 
ters  were  pending  in  equity,  in  said  bill,  and  because  of  the 
equity  set  up  by  said  answer.  Wyley's  Uttorney  assign  aaid 
refusal  as  erroneous,  saying  that  the  Court  erred  in  holdiag 
there  was  any  equity  in  said  answer,  in  considering  said  biO 
and  answer  at  all,  especially  fifter  its  attempted  dismiMlf 
and  in  giving  them  such  effect  as  to  atop  said  original  prootf 
under  the  affidavit. 

■ 

Georgj:  W,  Warwick,  Vason  A  Davis,  for  plaintiff ii 
error,  cited  as  to  duty  of  sheriff.  Code,  section  4000;  Chftfia 
M.  Standky,  20  Ga.  Ii. ;  Hwa  vs.  Gardner,  36  Ga.  i?.,  47T  ; 
I^emif  m.  Mcutin^  26  Ga.  Ii.,  436. 

.  W.  A.  Hawkins  <&  S.  H.  Hawkins,  for  defendAt  ii 
error. 
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Bfiowy,  C,  J. 

I.  After  Wylej  had  commenced  proeeedings  against  Mrs. 
litelj,  as  an  intruder,  ander  section  4000  of  the  Bevised 
le^  he  sold  the  premises  in  dispute  to  Alston,  who  filed 
bill  against  Mrs.  Whitely,  et  al.,  on  the  equity  side  of 
Court  She  answered  the  bill,  and  set  up  equities  in  her 
.  fikvor.  Alston  then  moved  to  dismiss  his  bill.  Her 
isel  objected  on  the  groand  that  'she  had  a  right  to  a 
*ing  on  the  equities  set  up  b;  her  answer.  The  Qourt 
lined  the  objection  and  refused  to  dismiss  the  bill^  which 
iioo  was  not  excepted  to  by  Alston.  The  case  was,  thei^ 
»  still  pending  in  equity,  and  that  Court  having  obtained 
(diction  and  control  of  it,  has  a  right  to  hold  it  for  adju- 
tion. 

While  the  case  was  still  pending  in  equity  between 
ley's  vendee  and  Mrs.  Whitely,  Wyley  came  into  Court 
moved  a  rule  against  the  sheriff,  to  compel  the  sheriff  to 
oesess  Mrs,  Whitely,  and  put  him  in  possession,  on  ac- 
kt  of  a  defect  in  Mrs.  Whitely's  aiSdavit,  filed  in  the 
eeding  instituted  by  him  against  her,  as  an  intruder. 
Gourt'  refused  to  make  the  rule  absolute,  and  this  ruling 
:cepted  to.  We  think  the  Court  did  right.  The  case  was 
pending  in  equity.  That  Court  having  obtained  control 
J  will  administer  equity  to  all  the  parties,  and  it  would  be 
roper  for"  the  Court  of  common  law  to  interfere,  and  by 
vder  change  the  possession  of  the  premises,  from  one 
mant  to  thcr  other,  on  account  of  a  technical  defect  in  the 
jinal  proceedings  at  law,  before  the  decision  of  the  Court 
qnity  has  settled  the  rightss  of  the  parties. 
Judgment  affirmed. 
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The  State  ex  rel  of  James  J.  Wabing,  plaintiff  in  erro 
The  Georgia.  Medical  Society,  defendant  in  em 

1.  Where  a  volantarj  Society  applies  fbr  a  charter  tind  ie  iocqif 
to  promote  its  objects,  the  acceptaocd  of  the.  charter  mbjectsit 
supervision  of  the  proper  legal  authorities  having  jurisdiction  i 
ca«es. 

2.  The  Georgia  Medical  Society  is  a  private  civil  corporation,  t 
corporators  have  a  property  in  the  franchise,  of  which  they  cti 
deprived  without  due  process  of  Irtw* 

8.  The  ninth  by-law  of  this  corporation  is  a  legal  and  proper  one,  i 
of  the  objects  of  the  society ;  bat  the  society  has  not  an  nncontr 
discretion  in  its  construction  and  enforcement.  When  a  propc 
is  made  the  Courts  are  to  construe  it,  and  judge  of  the  legalil| 
action  of  the  aociety  under  it. 

4.  The  Superior  Court  of  Chatham  county,  where  this  corpon 
located,  has  the  visitorial  power  over  it,  with  authority  to  redr 
wrongs  which  the  corporation  may  inflict  upon  its  membeES. 

6.  Where  a  corporator  has  a  clear  legal  right,  which  has  been  v 
by  the  corporation,  -and  lie  has  no  other  adequate  legal  renedj 
entitled  to  relief  by  mandamus^ 

6.  The  record  in  this  case  shows  that  the  sociPty  censured  Dr. 
for  doing  that  which  the  law  not  only  authorizes  but  encoangt 
the  return  to  the  mandamui  nisi  irhows  no  sofEcieBt  cause 
oxpukion.     He  is,  therefore^  entitled  lo  a  peremptory  etamlaM 
manding  and  compelling  the  society  to  restore  him  to  all  his  n| 
privHegcs  as  a  corporator. 

Mandamus.    Decided  Xty  Judge  ScHi^Ey.    Chathti 
perior  Court.    January  Term,  1869. 

James  J.  Waring  filed  in  the  Superior  Court  of  Ch 
county  his  petition  for  a  writ  of  TnandamttSf  with  c 
exhibits  und  affidavits,  averring  the  following  facts:  * 
*  *  By  an  Act  of  the  General  Assembly  of  the  St 
Georgia,  assented  to  December  12th,  1SQ4,  "The  0 
Medical  Society  "  was  duly  incorporated  for  the  purpa 
said  act  mentioned,  and  with  the  powers  and  pri^ 
therein  specified.  The  principal  place  of  business  o 
corporation  is  in  the  said  county.  On  the  twenty-nint 
of  August,  1868,  being  a  regular  graduate  of  medio 
practicing  physician  in  the  said  cx)untr,  and  a  membe 
<xn-porator  of  the  said  '^  The  Georgia  Medioal  Sodety, 


•l 
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^titled  bj  law  to  all  the  rights,  privileges  and  franchises  of 
corporator  of  said  corporation,  he  was  served  with  charges 
ad  specifications.  At  a. regular  meeting  of  the  said  corpora- 
en,  on  the  second  day  of  SepteTnl)er,  1868,  tlic  committee, 
iiose  names  were  signed  to  said  charges  and  specifications, 
lade  a  report  of  their  action;  at  said  meeting  Waring  ex- 
fpted  to  said  charges  and  specificatioiis^  as  being  contniry  to 
w,  and  it  .was  determined  by  the  said  Qorporation  that  the 
imraittee  give  the  names  of  parties  referred  to  in  said  charges 
id  specifications. 

At  a  subsequent  meeting  of  the  said  corporation,  on  the 
Kh  day  of  September^  1868,  Waring  was  tried  for  the  mat- 
rs  contained  in  said  charges  and  specifications;  he  again 
:o6pted  to  the  right  of  th'^^i  corporation  to  try  him  as  afore-  .i ' 

id,  and  the  corporation  found  him  guilty  as  follows: 
Specification  1st,  charge  1st,  guilty ;  specification  2d,  charge 
it,  guilty;  charge  1st,  guilty;  specification  1st,  charge  2d, 
lilty;  specification  2d,  charge  2d, guilty;  charge  2d,  guilty. 
Hd  not  guilty  as  follows:    Specification  3d,  charge  2d,  not 

lilty.  ... 

A  vote  for  his  expulsion  from  said  cori)oration  having  then 
ien  defeate^^  it  was  moved  and  carried  that  he  be  notified 
^  a  com nil^lee  appointed  for  that  purpose,  that,  after  due 
dibefatioQ^' he  had  been  found  guilty  of  the  charges  and 
lerificaticAs  as  above  stated ;  he  considers  this  deliberate 
:tion  of  the  society  as  the  gravest  censure ;  notwithstand- 
ig  this  decision  of  the  said  corporation,  it  was  further  moved 
lid  carried,  that  he  be  brought  before  the  society,  informed 
F  thdp.decision,  and  censured  by  the  president.  To  this  last 
tosnre  he  objected,  and  left  the  room  in  which  the  meeting 
m  being  held,  but  returning  in  a  few  moments,  stated  that 
fiier-considering  the  mattisr  he  would  receive  the  censure. 
Ai  the  next  regular  meeting  of  said  corporation,  on  the 
Brath  day  of  October,  1868,  it  was  resolved  that  the  pres- 
■eeof  Wariog  being  detrimental  to  the  interest  of  the  society 
Mfae  requested  to  .tender  his  resignation  on  or  before  the 
NDtt  regular  meeting  of  the  same,  which  proposition  he  cle- 
|ioed ;  at  the  meeting  thereafter  of  the  said  corporation,  on 


c^np? 
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the   14th   day  of  October/ ISlj^^  the  following  pramUe 
and  resolutions  were  offered  and  ikssed,  vie : 

"  Wherea%y  at  a  meeting  of  thd  Georgia  Medical  Society, 
held  on  October,  7tb,  1868,  at  the  residence  of  Dr.  J.  9. 
Kead,  a 'resolution  wad  passed  by  over  two-thirds  of  the  • 
membc'rs  present,  to- wit:  that  the  presence  of  Dr.  J.  J. 
Waring  being  detrimental  to  the  interest  of  this  society,  be 
is  hereby  requested  to  tender  his  resignation  on  or  before  the 
next  regular  meeting  of  the  45ame :  And  whereas,  the  said 
Dr.  J.  J.  Waring  has  declined  to  comply  with  the  request: 
And  whereoB,  at  the  meeting  of  the  Georgia  Medical  Society, 
held  at  the  residence  of  Dr.  R.  P.  Myers,  on  the  2d  Sep- 
tember, 1868,  and  again  at  the  meting  of  the  Greor|^  Med- 
ical Society,  held  at  the  residence  of  Dr.  Wm.  Duncan,  SOth 
September,  1868,  he,  the  said  Dr.  J.  J.  Waring  did  behave 
discourteously  to  the  society,  and  in  such  a  nMinner  as  woold 
render  him  ineligible  to  membership,  and  has  rendered  him- 
self obnoxious  to  two-thirds  of  the  members  of  the  society; 
therefore,  be  it 

Resolved,  Tliat  at  a  meeting  of  the  Georgia  Medical  Sode- 
ty,  to  be  held  18th  November,  1868,  the  Georgia  Medial 
Society  will,  for  the  foregoing  reasons,  vote  upon  expelliog 
Dr.  J.  J.  Waring  from  the  society :  Provided^  however,  that 
Dr.  J.  J.  Waring  shall  be  permitted  to  resign  at  any  time 
before  that  day. 

Resolved,  That  thie  Secretary  be  ordered  to  hand  Dr.  J.  J« 
Waring  a  copy  of  these  preambles  and  resolutions  on  or  be- 
fore Saturday,  the  17th  iust.*' 

Said  preamble  and  resoluticmsy  certified  by  the  Secretaij) 
were  handed  to  Waring,  and  in  reply  thereto  he  addressed  a 
communication  to  the  President  and  members  of  the  Geoigit 
Medical  Society,  stating,  among  other  things,  that  he  ooaU 
not  resign  his  membership,  and  do  voluntarily  that  whidihe 
had  struggled  through  every  species  of  mortification  to  pr^ 
vent,  because  membership  of  the  said  corporation,  acoordiog 
to  the  Constitution  and  By-laws  aforesaid,  was  neeesnry^ 
his  regular  standing  as  a- physician  in  the  city  of  SavaDoah 
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*^  elsewhere,  and  to  the  full  and  complete" enjoyment  of  tlie 
f^eoefits  and  rights  iir  the  peeimiary  emoluments  arising  from 
Ae  practice  of  his  said  profession,  and  disclaimed  all  inten- 
tional disoourte^^y  to  the  society  or  its  members,  and  protested 
tjgainst  the  irregularity  and  illegality  of  the  course  resolved 
xpon  asset  forth  in  the  said  preamble  and  resolutions.  Said 
communication  was  read  at  the  meeting  of  the  corporation 
ield  October  28th,  1868,  was  received,  placed  upon  flie 
fcmong  th6  records,  and  Waring  was  notified  of  the  action 
iakeD,  At  the  meeting  of  said  corporation,  on  the  said  18th 
lay  of  November,  1868,  Waring,  by  a  written  communitea- 
:aon,  informed  the  corpora^on  that  he  was  absent  in  conse- 
quence of  severe  indisposition,  disclaimed  any  intentional  dis- 
soqrtesy  to  the  society,  and  protesteil  against  any  proceedings 
apon  the  resolutions  as  aforesaid,  as  unlawful  and  unjust, 
irbich  comiHunication  was  spread  upon  the  minutes;  then  a 
voteivsfc'  taken  and  carried,  that  the  preamble,  chai'ges  and 
resolutions  of  October  14th,  1868,  be  confirmed ;  and  then  a- 
vote  was  taken  and  carried  upon  ez|>elling  Waring  from 
membership  of  said  society,  and  he  was  expelled  and  de- 
prived of  his  right,  privilege  and  franchise  of  a  corporator 
as  aforesaid,  by  a  vote  of  the  members  of  said  corporation. 
He  became  a  member  and  a  corpon^tor  of  said  corporation 
in  the  year  1863,  and  paid  the  initiation  fee  established  by 
fchesaid  by-laws,  and  has  paid' the  annual  taxes  and  various 
BflsessmeBts  required  of  him  from  time  to  time ;  the  privilege 
and  franchise  of  membership  is  of  great  pecuniary  value  to 
liim,  as  it  entitles  him  to  the  use  of  the  library,  composed  of 
medical  and  scientific  i^ndard  works  and  periodicals,  and 
tke  surgical  and  anatomical  specimens,  the  property  of  said 
corporation,  and  is  necessary  to  hie  regular  standing  as  a 
practitioner  of  medicine,  and  to  the  full  and  complete*  enjoy- 
sicnt  of  the  benefits  and  righta  in  the  pecuniary  emoluments 
ttisbg  from  the  practice  of  his  said  profession  ;  and  said  ac^ 
tkm  of  **  The  Georgia  Medical  Society  "  in  expelling  him  as 
ifinaaid  from  membership,  and  depriving  him  of  his  right 
^  feaDofaise  as  a  corporator  in  said  corporation  is  unconsti- 
Miimal  and  contrary  to  law. 
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He  has  distiuctly  and  expressly  demanded  that.  ^^ 
Georgia  Medical  Society "  should  admit,  restore  and  reu 
state  him  to  the  privilege  of  membership,  and  to  bis  Tigh 
and  franchise  of  a  corporator  in  said  corporation,  from  wiiieh 
he  was  illegally  expelled  ^  aforesaid,  and  '^  The  GeoK;^* 
Medical  Society  "  has  refused  to  do  so ;  he  is  l^;al]y  entitled 
to  be  admitted,  restored  and  reinstated  a^  aforesaid,  and  has 
no  other  specific  legal  remedy  for  the  legal  rights  aforesaid 
except  the  \vrit  of  mandamus  to  compel  *'  The  Georgia  Medi- 
cal Society"  to  perform  it»QfBcial  duty,  and  to  restore  and 
reinstate  him  to  the  privilege,  right -and  franchise  of  a  mem- 
ber-and  corporator  of  said  corpor^^on. 

Therefore,  he  prayed  that  the  State's  writ  of  mandamiu  be 
issued,  directed  to  *'  The  Georgia  Medical  Society,"  oop- 
manding  it  to  admit,  restore  and  reinstate  him  in  and  to  Im 
privilege)  right  and  franchise  of  a  member  and  corporator  of 
said  eorporation,  or  in  default  or  refusal  to  do  so,  to  ^ow  ftr 
cause,  6ome  good  and  sufficient  excuse  to  the  contrary  thereof, 
and  why  the  said  duty  has  notr.b^en  performed  and  dis- 
churged. 

The  Act  of  Incorporation  alluded  to  is  in  these  words: 

% 
"-4n  Act  to  incorporate  the  Greorgia  Medical  Society* 

• 

Whereas,  Noble  Wirjjberly  Jones,  President;  John  Irvine, 
Vice. President;  John  Grimes,  Secretary;  Lemuel  Kollock, 
Treasurer ;  John  Cumming,  James  Ewing,  Moses  Sheilall, 
Joshua  E.  White,  William  Parker,  Thomas.  Schley,  George 
Jones,  George  Vinson  Proctor,  Henry  Bourquin,  Thomas 
Young,  Jun.,  Peter  Ward,  William  Cocke,  James  Glenn, 
and  Nicholas  S.  Bayard,  have  by  their  petition  represonted, 
that  they  have  associated  in  the  city  of  Savannah,  under  tte 
style  and  name  of  "  The  Georgia  Medical  Society,"  for  the 
purpose  of  lessening  the  fatality  induced  by  the  climate  and 
incidental  causes,  and  improving  the  science  of  medicine 
and  in  order  to  insure  and  establish  their  said  institution  in 
a  permanent  and  effeolual  manner,  so  that  the  benevolent  aD<l 
desirable  objects  thereof  may  be  executed  with  success  and 
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Eidvantage^  have  prayed  the  Legislature  to  grant  them  an  act 
of  incorporation. 

Section  1.  Beit  enacted  by  the  Senate  and  House  of  Repre-^ 
wUatives  of  the  State  of  Georgia  in  General  Assembly  jnet,  and 
5jf  tt«  authority  of  the  same,  it  is  hereby  ena^d,  That  the 
several  persons  hereinbefore  named,  and  others  who  are,  or 
mj  become  member^  of  the  said  society  respectively,  the 
)$oer8  and  members  thereof,  and  tlieir  successors,  shall  be, 
ind  are  hereby  declared  to  be  a  body  corporate  in  name  and 
leed,  by  the  style  aod  dehominAtion  of  "The  Georgia  Med- 
ical Society,"  and  by  the  said  name  and  style,  shall  have 
perpetual  succession  of  officers  and  members,  and  a  common 
seal  to  use ;  and  shall  have  power  and  authority  to  make, 
liter,  amend  and  change  such  by-laws  as  may  be  agreed  on 
b^  membens  of  the  same :  Provided^  such  by-laws  be  not 
repagnant  to  the  laws  or  the  constitution  of  this  State^^  or 
the  United  States. 

'  SEC.'2.'-47Mi  be  it  further  enacted,  That  they  shall  have 
ibll  power  and  authority,  under  the  style  and  name  of  the 
Georgia  Medical  Society,  to  sue  for,  in'  the  natne  of  their 
President  and  Vice  President,  for  the  time  being,  and  recover 
all  such  sum  or  sums  of  money,  as  are,  or  hereafter  may 
become  due  the  said  society,  by  any  name  and  style  whatever, 
iaany  court  of  law,  or  at  any  tribunal  having  jurisdiction 
thereof;  and  the  rights  and  privileges  of  the  said  society  in 
107  court,  or  at  any  tribunal  whatever,  to  defend,  and  also 
to  receive,  take  and  apply  such  bequests  or  donations  as  may 
be  made,  to  and  for  the  uses  and  puri)0SGS  intended  by  the 
nU  society,  and  shall  bf ,  and  are  hereby  declared  to  be  vested 
Vith  all  the  powers  and  advantages,  privileges  aud  immuni- 
tiei  of  ap  association  or  society  of  people  incorporated  for 
tbe  purposes  and  intentions  of  their  said  association. 

Ssa  3.  And. be  it  further  enacted,  That  this  act  shall  be, 
ttd  19  hereby  declar^  to  be  deemed  and  coosidered  a  public 
M^  to  all  intents  and  purposes  whatever. 

Att^feed  to  December  12, 1804. 
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So  much  of  the  Constitutiou  as  throws  light  on  this  oontro 
yersy  is  as  follows : 

''  Article  II.  This  society  is  established  in  the  city  of 
Savannah  for  the  advancement  of  medical  science  and  (he 
cultivation  of  professional  and  social  intercourse  and  good 
feelmg  among  its  members. 

"  Article  III.  The  resident  members  of  this  society  shall 
be  composed  of  regular  graduates  ^f  medicine,  and  shall  be 
gentlemen  of  respectable  social  position. 

"  Article  VIII.  With  a  view  to  the  collection  of  an  ex- 
tensive library,  composed  of  medical  and  scientific  staDdaid 
works  and  periodicals,  the  members  of  this  society  will' exert 
themselves  to  obtain  contributions  of  books  on  medicine  and 
its  correlative  sciences. 

"Article  IX.  With  a  view  to  preserve  for  the  use  of 
the  profession  large  numbers  of  surgical  and  anatomical 
specimens,  the  members  of  this^ society  will  exert  themselves 
to  obtain  contributions  of  such  specimens. for  the  establish- 
ment of  an  extensive  museum." 

The  By-laws  touching  this  question  were  as  follows: 

"  Article  VII.  No  member  of  this  society  shall  consult 
with  or  recognize  as  a  regular  practitioner  of  medicine,  anj 
physician  who  shall  have  become  a  resident  practitioner  for 
two  months  dnd  shall  have  failed  to  become  a  member  of  the 
society. 

Article  IX.  Any  member  who  shall  be  guilty  of  nn- 
gentlemanly  conduct  during  the  session  of  the  society,  or 
who  shall  conduct  himself,  out  of  the  society,  in  such  a  wasir 
ner  as  would  render  hiai  ineligible  to  membership,  shall  be 
expelled  from  the  society  lacqording  to  the  wishes  of  two- 
thirds  of  the  d^embers  of  the  society  present,  provided*  that 
in  every  instance  specific  charges  be  set  forth  and  handed  to 
the  individual  at  least  one  montb 'before  t&e  society  takes  ac- 
tion tl^ereon." 
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charges  and  specific^itions  presented  against  Dr.  Wa- 
ere  as  follows : 

iorge  1.  That  Dr.  James  J.  Waring  has  forfeited  bis 
n  as  a  gentleman  of  respectable  social  standing.  (Art. 
onstitution  Greorgia  Medical  Society.)  . 
ifiocMcn  !•  In  that  the  said  Dr.  James  J.  Waring,  on 
it  the  19th  August^  1868,  did  become  the  surety  on  the 
►f  one  Richard  W.  White,  a  person  of  color,  now  under 
dent  before  the  grand  jury  for  larceny,  elected  Clerk 
Superior  Court  of  Chatham  county,  in  opposition  to 
)hes  of  the  entire  respectable  community,  thereby  facil- 
the  qualification  for  office  of  said  disreputable  person 
using  the  removal  of  a  responsible  and  respectable 
• 

ification  2.  In  that  the  said  Dr.  James  J.  Waring,  on 
at  the  8th,  10th,  12th  and  14th  days  of  August,  1868, 
luntarily  become  surety  on  the  bonds*  of  Henry  Broom, 

Grant,  David  DeLyon,  and  William  Mitchell,  per- 
'  color,  charged  with  inciting  a  riot,  and  threatening 
e  of  an  old  and  unoffending  citizen,  thus  upholding 
3  whose  seditious  characters  endanger  the  peace  of  the 
mity. 
\rge  2.  That,  the  said  Dr.  James  J.  Waring  has  con* 

himself  in  such  manner  as  would  render  him  inel- 
to  membership.    (Art.  IX^  By-Laws  Georgia  Medicftl 

ification  1.  In  that  the  said  Dr.  James  J.  Waring,  on 
ut  the  19th  August,  1868,  affiliating  with  depraved 
nreputable  persons,  became  surety  on  the  official. bond 
Bichard  W.  White,  a  person  of  color,  elected  by  negro 
in  opposition  to  the  votes  and  wishes  of  the  entire 
able  oommuixity,  thereby  facilitating  his  induction  into 
md  causing  the  removal  of  the 'old  incumbent,  a  highly 
iable  citizen. 

ifioation  2.  In  that  the  said  Dr.  James  J.  Waring,  on 
at  the  8th,  10th,  12th  and  14th  August,  1868,  did 
i  surety  for  Josiah  Grants  David  DeLyon^  Henry 
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Broom  and  William  Mitchell^  peicsons  of  oolor,  charged  us 
riotous  conduct,  and  with  threatening  the  lifd  of  a  citi  s 
without  provocation,  and  thus  keeping  at  large  m  the  ooi 
munity  persons  seditious  and  pestilent^  who  endanger  tl 
peace  of  the  community. 

Specification  3.  In  that  the  said  Dr.  James  J.  Waring  di( 
furnish  a  Dispensary  prescription  to  a  person,  and  8Dbs& 
quently  (or  at  that  time)  charged  the  patient  for  the  medidiM 
which  was  allowed  gratis  by  the  city. 

Specification  4.  In  that  the  said  Dr.  James  J.  Waring  di( 
hold  a  medical  consultation  with  a  physician  ib  the  .city,  aoc 
whom  he  knew  not  to  be  a  member  of  the  Georgia  Medical 
Society,  and  in  violation  of  the  rule  thertof.'' 

■ 

Mandamus  nisi  issued,  and  to  it  "  The  Georgia  Medioal 
Society ''  made  the  following  answer : 

■ 

The  said  Greorgia  Medical  Society,  although  inoorporatec 
by  the  Act  of  the  General  Assembly  of  the  State  of  Geoigil 
is,  by  its  constitution,  only  incorporated 'for  private  purposes 
that  is  to  say,  for  the  advancement  of  medical  scienoeaoJ 
the  cultivation  of  personal  and  social  intercourse  and  gooc 
feeling  among  its  members;  and  that,  such  being  alone  th 
objects  of  the  said  Georgia  Medical  Society,  this-  honorabh 
Court  hath  no  jurisdiction  to  interfere  with  or  control  tbi 
action  of  said  society  with  reference  to  the  expulsion  of  (b 
said  James  J.  Waring  therefrom ;  and  this  respondent  demor 
and  excepts  to  the  jurisdiction  of  the  Court  upon  the  matter 
and  causes  in  the  petition  of  the  said  James  J.  Waring  se 
forth,  and  prays  that  the  said  rule  nisi  may  be  discharged. 

And  this  respondent  insisting  on  the  want  of  juriadictioi 
in  the  Court  to  control  the  action  of  the  Georgia  Medici 
Society  in  the  premises  in  the  petition  of  the  relator  set  fortl 
and  not  waiving  the  same  for  further  cause  to  saidroli 
shews  that  by  the  ninth  by-law  of  said  Greorgia  Medici 
Society,  which  by-laws  were  of  force,  and  assented  to  bj  th 
said  James  J.  Waring  at  the  time  he  became  a  member  c 
said  society,  any  member  of  said  society  who  should  be  guil* 
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»f  ung^ndemanly  conduct  during  the  session  of  the  society, 
ihoald  be  expelled  from  the  societj^  according  to  the  wishes 
}f  two-thirds  of  the  members  of  the  society  present :  provided 
that  in  every  instance  specific  charges  beset  forth,  and  handed 
16  the  individual  member  at  least  one  month  before  the  society 
ake  action  thereon  ^  and  that  the  said  James  J.  Waring  was 
^ilty  of  ungentleknanly  conduct  during  the  session  of  the 
loci^y,  on  the  second  day  of  Septdhiber,  eighteen  hundred 
ind  sixty-eight,  and  again  on  the  thirtieth  day  of  September, 
lO  th^  year  eighteen  liundred  and  sixty-eight,  and  that  notice 
rf  such  specific  charges  for  such  conduct  were  set  forth,  and 
landed  to  the  said  James  J.  Waring,  and  he  was  duly  noti- 
led  that  such  charges  would  be  acted  upon  on  the  eighteenth 
lay  of  November,  in  the  year  eighteen  hundred  and  sixty* 
Hght,  said  notice  having  been  served  upon  tlic  aaid  James 
I  Waring  one  month  prior  to  said  eighteenth  day  of  Novem- 
ber, in  the  year  eighteen  hundred  atid  sixty-eight,  and  the 
laid  James  J.  Waring  having  shewn  no  reason  satisfactory 
0  the  society  for  his  conduet  aforesaid,  he  was,  oil  said 
nghtecuth  day  of  November,  i|i  tliiB  said  year  eighteen  hun- 
ired  and  sixty  eight,  duly  and  lawfully,  in  accordance  with 
ie  constitution  and  by-laws  of  said  society,  found  guilty 
Ukd  expelled  thetcfrom ;  and  to  these  matters  of  fkct  this 
^Kpondent  prays  that  they  may  be  enquired  of  by  the  country. 

And  farther,  this  respondent  not  waiving  tho  want  of  juris- 
fiotion  of  this  honorable  Court,  but  insisting  as  aforesaid, 
*itli  that  the  said  James  J.  Waring,  by  reason  of  such  ex- 
'nbion  from  said  society,  is  not  in  any  way  prevented  from 
Nlctising  his  profession  as  physician,  and  collecting  his  fees 
Ad  charges  therefor,  and  thid  fact  the  respondent  prays  may 
•e  eoquired  of  by  the  country. 

And  for  further  answer  to  the  said  rule,  this  respondent^ 
ot  Waiving  the  want  of  jurisdiction  of  *  the  Court,  saith  that 
:  hath  no  surgical  and'  anatomical  specimens,  and  thilt*  the 
hrary  is  composed  of  some  'fifteen  or  twenty  volumes,  and 
mt  plates,  of  n6t  more  thah  8l2S  00  in  value,  said 'books 
nng  such  as  are  ordinarily  in  the  private  library  of  the 
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medical  practitioDer.     And  these  facts  the  respondent  psr^j^ 
may  be  inquired  of  by  the  country. 

And  upon  the  coming  in  of  said  answer.  Waring,  bj  hk 
counsel,  moved  the  Court  to  quash  or  overrole  said  answen 
as  insufficient,  and  to  grant  him  a  peremptoiy  tiutncfamKi; 
upon  which  motion,  after  argument  bad,  the  Court  ovemlei 
tlic  motion,  deciding  as  is  stated  in  the  assignment  of  erroni 

Waring's  attorneys  sue<i  out  their  bili^  of  exceptions  af9- 
ring  that  the  Court  erred : 

1.  In  deciding  that  Waring  had  no  vested  rights  is  a 
member  and  corpprator  of  the  ''  Greotgia  Medical  Socie^.f 

2.  In  deciding  that  Waring  had  no  proper^  in  the  ^*GeQ^ 
gia  Medical  Society,^'  bedtuse  he  had  no  rights  which  be 
could  buy  or  selli  or  bequeitth,  or  transmit. 

3.  In  dec^iding  that  Waring  had  not  such  a  property  in 
the  ^'  Georgia  Medical  Society ''  as.was  protected  by  thedaose 
of  the  Constitution  of  the  United  States  and  State  of  Ge<M^ 
gia,  declaring  that  ','no  person  shall  be  deprived  of  hjs  pro- 
perty without  due  process  of  Jaw." 

4.  In  deciding  that  the  said  society  has  do  right  toaoqQin 
property  otherwise  than  by  bequest  or  donation. 

5.  In  deciding  that  the  right  of  sa>d  society  to  Aqoiv 
property  was  not  "property"  in  the  relator,  inasmuch  » 
the  property  acquired  must  be  obtained  and  held  for  the  pQ^ 
poses  of  the  incorporation,  o^  set  forth  in  the  '^  Act  of  Ib- 
corporation." 

6..  In  deciding  that  the  franchise  of. membership  inBui 
corporation  is  not  "  property." 

7.  In  deciding  that  if  relator  had  a  vested  right  of  prop- 
erty in  said  corporation  it  was  ascertainable,  and  cooU  ^ 
recovered  by  an  action  at  law. 

8.  In  deciding  that  mandamus  was  not  the  proper  remedy 
to  enforce  relator's  rights^  or  to  restore  him  to  membership 
in  said  corporation. 

9.  In  refusing  the  application  for  a  peremptory  fiiamfa)nt(<* 
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Habtbidgk  &  Chisholm,  for  plaintiff  in  error,  made  the 
i}IIowing  points :  See  Act  of  Incorporation  for  the  legal 
iaraoter  of  the  defendant.  It  is  a  private  civil  corporation: 
ht  Act  of  Inoorporation.  The  College  of  Physicians  in 
joodoDi  incorporated  for  the  piirj>os€|  of  improving  the 
Gience  of  medicinei  held  to  be  a  private  civil  corporation :  1 
Ihckstone's  Com.,  Marg.  p.  471.  This  Medical  Society^ 
bough  a  private  corporation,  has  for  its  objects  matters  of 
oblic  interest — for  the  public  have  an  interest  in  the  im- 
rovement  of  the  science  of  medicine  and  the  lessening  of 
le^fatality  incluced  by  climate  and  incidental  causes:  4 
Inrr.,  2186-7-8 ;  Dr.  Askew's  case. .  The  Legislature  de- 
lares  the  Act  of  Incorporation  to  be.  a  public  act,  thus 
eclaring  their  opinion  that  the  public  Avere  interested :  See 
Hiblic  and  Private  Acts,  1  Blackstojie's  Com,  This,  then, 
einga  private  civil  corporation,  it  is  subject  to  no  visitorial 
•owersave  thai  of  the  Superior  Court  of  this  county,  which 
s  the  same  as  the  King's  Bench  in  England,  "  where,  and 
rhere  only,  all  ml8beha^Mours  of  this  kind  of  corporations 
re  inquired  into  and  tedrcssedUnd  all  their  controversies  de- 
ided:"  1  Blackstone's  Com.,  Marg.  p.  481 ;  2  John.  Chan. 
».,  335,  etc.  (Kent's  decisions)."  But,  if  this  be  a  private 
leemosynary  cor|)oration,  the  original  founders,  beioming 
hemselves  the  corporators,  and  having  no  one  to  visit,  can 
K)t  be  both  visitors  and  visited,  but  are  subject  to  the  laws 
^f  the  land  administered  by  the  courts:  Darmouth  College, 
1  Wheat.,  674-5;  Plainficld  Academy,  G  Conn.,  544-5. 
!*ch  individual  member  of  a  corporation  is  said  to  have  a 
^pchise  or  freedom :  2  Blackstone^s  Com.,  Marg.  p.  37.,  A 
tiDchise  is  property;  it  is  an  incorporated  hereditament:  2 
lackstone's  Com.,  Marg.  p.  21.  The  privflege  of  member- 
u'por  franchise  in  a  cor|>oration  is  property,  and  valuable 
tough  it  have  no  market  value:  4  Wheat.,  699.  657. 
If  the  relator  has  been  deprived  of  this  franchise,  his  prop- 
ty,,lie  has  lycles^r  legal  right  to  be  restored,  unless  he  iias 
seen  legally  expelled.  And  this  can  only  be  attained  by 
^mpelliDg  the  Georgia  Medical  Society,  in  its  corporate  and 
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*^  official  capacity,  to  restore  to  him  the  rights,  privilege^  UKf 
franchise  of  a  corporator.  To  accomplish  this,  fnandwm  is 
the  remedy:  20  Pick,  495;  2  Burr,  1045;  3  Burr,  1265; 
4  BaconAbg.,  p.  500;  Con.  of  Geo.,  p.  13;.Code,  3142;  1st 
Cranch,  168 — U.  S.  Supreme  Court  All  corporate  daties 
are  official  duties  in  the  meaning  of  the  Code,  for  in  another 
section  it  declares  that  every  corporation  acts  through  its 
officers :  Irwin's  Code,  sec.  1679 ;  Ang.  &  Ames,  sec  699^7, 
8th  ed. 

Section  3143  of  the  Code,  which  says  that  fluzncbmiM  does 
not  lie  as  a  private  remedy  V^twecn  iudivrduals,  doeS|DOt 
mean  that  it  will  not  lie  between  an  individual  and  a  corpor- 
ation. Section  5  of  the  Code,  which  says  the  word  perm^ 
when  used,  shall  mean  corporation,  does  not  say  when  the 
word  individuals  is  used  it  shall  mean  corporations ;  and  the 
use  of  the  term  individuals  instead  of  person,  proves  that  the 
legislature  drew  the  distinction.  Besides,  such  a  reading 
would  make  it  applicable  equally  to  puilie  and  private  co^ 
porations. 

The  writ  is  not  limited  to  public  corporations.  See  Angel 
&  Ames  on  Private  Corporations,  chapter  on  mandamw,  and 
all  the  cases  cited  by  relator. 

Nor  is  it  limited  to  the  enforcement  of  public  rights.  For 
it  lies  to  be  restored  a  member  of  a  church ;  Green  vs.  Afri- 
can Methodist  Church:  1st  Serg't  &  Rawle,  254.  ItlicB 
to  restore  members  of  private  corporations  for  charitable  pur- 
poses :  Com.  vs.  St.  Patrick's  Society,  2  Binney,  443 ;  Com. 
vs.  Penn.  Ben.  Ins.,  2  Serg't  &  Bawlc.  It  lies  to  restore  a 
corporator  of  a  private  academic  corporation,  though  no  emol- 
uments were  attached :  Fuller  vs.  Plainfield  School,  6  Conn^ 
532.  It  lies  to  restore  a  doctor  to  the  college  of  physicians 
to  tliQ  franchise  of  membership,  though  not  to  the  corporate 
offices.  Dr.  Goodard's  case :  4  Bacon's  Abr.,  507.  It  lies 
to  admit  one  who  has  been  found  eligible  to  the  college  of 
physicians,  which  Blackstone  has  eaid,  as  above,  to  be  a  pri- 
vate civil  corporation ;  and  in  this  case  Lord  Mansfield  said 
the  respondent  was  a  corporationj  and,  therefore,  the  Court 
had  jurisdiction,  Dr.  Askew's  case :  4  Burr,  2186-7-8.   R 
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A©  to  compel  a  private  corporation,  the  Savannah  and  Ogee- 
chee  Canal  Company,  to  execute  a  contract  and  build  a  bridge 
over  a  private  road  for  private  use :  26  GcUj  665.  And  in 
case  of  a  bank,  a  private  corporation  :  12  Ga.,  178.  The 
performance  of  a  corporate  function  is  a  duty  not  to  be  de- 
manded by  action,  but  comi>elled  by  mandamus:  2  Sel.  N., 
P.  1083— note,  late  edition ;  5  Watts,  152 ;  4  Ga.,  44.  It 
lies  when  there  is  a  right. and  no  other  specific  and  adequate 
legal  remedy:  3  Burr,  1267;  4  Ga.,  117;  12  Ga.,  178;  26 
€jta.j  665.  The  remedy  to  prevent  mandamus  must  be  at 
law :  Ang.  &  Ames,  711 ;  3  Term,  651 ;  10  Wend.,  293  ;  1 
Cow.,  423;  12  John.,  N,  Y.,  414.  The  remedy  to  deprive 
one  of  the  writ  of  m^indamus  must  be  adequate  and  specific : 
A.ngel  &  Ames  on  Cor.,  sec.  712;  26  (ra.,  676. 

Ungentlemanly  conduct  is  not  sufficient  excuso  for  not  res- 
toring him  or  proper  for  expelling  him.  The  difference  be- 
t^^en  amotion  which  relates  to  the  removal  of  corporate  officers 
^iid  dUfranchisement,  which  is  the  taking  away  of  the  /ran- 
cAiae,  the  property  of  the  corporator :  2  Kent,  298 ;  Wilcock  on 
Alun.  Cor.,  150 ;  Grant  on  Cor.  In  a  <jorporation  of  this 
tind,  and  particularly  where  there  is  joint  property,  a  cor- 
porator can  not  be  disfranchised  unless  the  authority  is  ex- 
pressly given  in  the  charter :  2  Kent,  298 ;  Dartmouth  Col- 
^«ge,  4  Wheat,  675-6 ;  Bowdoin  College,  1  Sumner,  301 ; 
I^lainfield  Academy,  6  Conn.,  545-6;  2  Raymond,  1666; 
^ug.  &  Ames  on  Cor.,  chap.  12,  sees.  408  and  409^  8th  ed. 

The  ineidental  or  implied  power  of  amotion  has  been  de- 
^rmined  to  exiet  for  three  causes :  1st.  Where  the  officer 
'^M  been  guilty  of  some  offence  which  is  infamous  and  "has 
"%en  convicted  by  a  jury.  2d.  .Where  he  has  been  guilty  of 
^Ome  offence  against  his  oath  of  office  and  duty  as  a  corportf- 
*ot.  3d.  Where  he  has  been  guilty  of  an  offence  of  a  mixed 
^atare,  that  is  infamous  and  against  his  duty  as  a  corporator, 
«Uch  as  bribery:  2  Esp.  N.  P.,  317-19;  1  Burr,  538;  2  Bin- 
^^,  448.  The  cause  returned,  '^ungentlemanly  conduct," 
^oes  not  come  within  either  of  the  above.  Reliance  is  placed 
^pon  a  by-law,  which  the  society  has  no  authority  to  make, 
^  sustain  the  return.  1st.  Because  there  is  no  aucYi  \jon?« 
Vol.  xxxvifx—40. 
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to  make  such  a  by-law  expressly  cx>DfeiTed  in  the  charts  f 
see  cases  above  cited.  2d«  Because,  when  the  authority  i$ 
incidental  or  implied^  it  must  rest  in  the  whole  bodi/,  and  thii 
by-law  gives  the  power  to  two-thirds  present,  when  a  mar 
jority  of  the  whole  must  do  it:  6ih  Term,  352;  10  Mood] 
76 ;  Cowper,  603.  3d.  The  by-law  creates  a  forfeiture,  and 
is  void :  1  Bishop  Crim.  L.,  sec.  58.  4th.  The  by-law  ifl 
highly  penal,  and  must  be  tested  by  the  law  relating  to  sodi 
6tatutes :  1  Bishop  Crini*  L.,  sec  65.  It  does  not  define  on- 
gentlemanly  conduct,  and  therefore  does  not  prescribe  a  inlo 
of  conduct :  1  Black's  Com.,  Marg.  p.  44-60.  It  is  void  fir 
ambiguity  ;  1  Bishop  Crim.  L.,  seG.«55. 

The  society  may  construe  anything  to  be  ungentlemanly 
conduct :  f}den  on  Penal  Laws,  309.  Whenever  thesocietf 
interprets  this  by-law,  and  makes  that  punishable  which  the 
law  previously  permitted,  they  make  the  by-law  expostfado: 
Eden  on  Penal  Laws,  309.  The  manner  of  construing  thii 
by-law  enables  the  society  to  legislate  u[)on  the  social  datm 
of  the  citizeriy  and  to  punish  for  opinions,  which  is  um-onsti- 
tutional :  See  Constitution  of  Georgia,  sees.  9,  10.  This  bf- 
law  takes  away  the  property  of  relator  without  due  proccfll 
of  law,  and  is  void  ;  Cons,  of  (Ja.,  p.  1,  sec.  111.  If  the  by- 
law is,  then,  illegal,  all  action  under  it  is  illegal,  and  tbi 
mandamus  should  be  made  at  once  peremptory :  2  Binney, 
448;  1st  Black.'s  Comm.,  476,  Marg.  p.  But  if  the  by-lat 
should  be  held  legal,  the  return*  under  it  is  still  insufficienV 
1st.  Becauso  it  does  not  state  that  every  individual  member 
was  summoned  for  that  purpose ;  2  Burr,  723  ;  1  Stra.,  lOol; 
2  Burr,  738;  Tappan  on  Mand.,  Marg.  p.  201.  2*1  Tta 
return  should  set  forth  all  necessary  facts  precisely,  to  shot 
that  the  person  was  removed  in  a  legal  and  proper  manner  aoti 
for  legal  cause;  it  is  not  sufficient  to  set  out  conelnsion  oiJj: 
2  Burr,  731 ;  2  Esp.  N.  P.,  682 ;  1  Serg't  &  Rawle,  2m. 

A  return  in  too  general  terms  is  bad,  as  to  say  that  thi 
party  had  absolutely  refused  to  obey  rules  and  orderawithoot 
saying  what  these  rules  and  ordeirs  were:  2  Lord  Raymoiidt 
1664  ;  2  Esp.  N.  P.,  683.  A  return  for  n^lect  of  duty  hn 
been  held  to  V>e  bad^  mOckoxiV.  ^\»^tkk^  the  particular  instanetf 


ATLANTA,  JUNE  TERM,  1889.  623 


The  State,  etc.,  m.  The  Georgia  Medical  Societj. 

n^Iect,  that  the  Court  may  judge:  1  Stra.^68;  2  Esp* 
«  P.,  683;  Tsppan  on  Mand.,  Marg.  p.  199.     A  return 
bich  does  not  contain  the  specific  charges  and  specificationa 
htd :  Angel  &  Ames  on  Cor.,  top  page  597,  2d  edition ;  6 
Qg't  &  Rawle,  476.     If  this  return  is  not  good,  it  should 
'■  q^ashedy  and  the  peremptory  mandamtus  awarded :  Tap- 
9  on  Mand.,  358-9,  Marg.  p.;  2  Burr,  723  ;  2  Term,  181 ; 
Eist,  188;  8  Term,  353;  1st  Serg't  &  Rawle,  255;  2 
ig't  &  Rawle,  141 ;  2  Binney,  449-450 ;  6  Conn,,  543. 
iH^ness  not  dispensed  with  in  a  return  by  the  Statute  of 
m :  Tappan  on  Mand.,  top   page  394.     If  the  return  ia 
ffiucient  there  is  nothing  to  submit  to  a  jury. 
Bat  if  this  return  is  to  be  considered  with  the  petition, 
1  we  are  to  look  t6  it  for  an  explanation  of  the  words 
icific  charges,  there  is  still  no  dispute  about  fttcts,  for  the 
ition  then  constitutes  the  return.    No  matter  what  they 
y  be  called,  whether  ungentlemanly  conduct  or  any  other 
ne«  it  is  the  substance,  the  specifications,  not  the  charge, 
iich  makes  the  offence :  (yHaUoran  vs.  State  of  Georgia^ 
Oa.y  206.    Nor  do  they  come  under  any  one  of  the  beads 
yve  mentioned,  for  which  a  corporation  can  exercise  th# 
idental  power  of  amotion  even.    The  act  is  done  malo 
MO  in  cases  giving  incidental  power  of  amotion  t  2  Esp, 
P.,  318.     To  make  a  crime  or  an  offence  there  must  be  a 
Dlmiation  of  act  and  intent :  Code  of  Ga.,  see,  4227..    Th^ 
Ifeasaace  must  be  infamous,  such  as  forgery,  and  a  convic^ 
a  for  an  assault  is  not  enough  to  amove;  2  Esp*  N.  P., 
nrg.  p.  677.    The  offence,  if  not  infamous,  must  have 
M  respect  to  the  oori)oration  that  is  detrimental  to  its 
ertiesy  privileges,  or  franchises :  2  Esp.  N.  P.,  marg.  p. 
T,  No.  3.    Personal  offence  from  one  member  to  anothar, 
a  mere  oontempi  6f,  or  contemptuous  words  nsed  to,  the 
rpmtian  or  any  number,  not  sufficient  ground  of  amqiion 
in:  2  Eep.  N.  P.,  Marg.  p.  677,  No.  3;  Dr.  Bentley^s  case, 
Bbange,  567.    It  ia  not  sufficient  to  disfranchise :  2  Bin- 
1^448;  6  Conn.,  544. 

Ihe  9th  by-law  itself  requires  that  specific  charges  and 
"iiKaBtioiis  be  handed  to  the  accused  one  month  before 
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action.  The.  record  show^  that  the  relator  was  found  f;< 
the  night  the  resolutions  were  introduced,  wlien  he  wns 
present.  His  notice  was  that  he  would  be  ex{>elled  anle 
resigned.  This  was  clearly  illegal,  not  simply  irregnl] 
Term,  352;  T,  U.  P.  Charlton,  236.  The  whole  i 
shows  that  the  action  on  the  last  charges  or  resohdm. 
but  a  reconsideration  of  the  sentence  passed  upon  i 
after  the  trial  upon  th^  first  charges,  and,  therefore,  i 
and  vojd.  The  case  is  similar  to  the  Commonwealth  \ 
Guardians  of  the  Poor :  6  Serg't  &  Rawle,  469.  The 
erse  of  respondents  must  be  confined  to  facts  ;  it  cannot 
legal  consequences:  2  Burr,  731,  bottom  of  the  page; 
pan  on  Hand.,  top  page  393.  Traverse  of  immateria 
ter  is  bad :  Tappan  on  Mand.,  top  p.  392.  •  All  materia 
gestions  and  allegations  of  the  writ,  which  are  not  den 
traversed  by  the  return,  are  in  contemplation  of  law  i 
ted  by  respQndcnts  <  Tappan  on  Mand.,  top  p.  392. 

TnoMAS  E.  LoYD  replied : 

This  is  strictly  a  private  corporation.  There  is  oc 
like  emolument  or  pecuniary  intere^  to  any  of  its  mci 
contemplated.  It  is  entirely  a  voluntary  society,  and  o 
has  a  right  to  membership  except  he  be  duly  elected  li 
ballots  of  two-thirds  of  the  members.  The  charter  of  i 
poration  from  the  State  does  not  create  this  assoctatiofi 
existed  before  the  charter.  The  charter  gave  it  some  | 
leges,  but  did  not  change  the  character  of  the  associatic 
Wheaton,  p.  638.  Such  being  the  chat^cter  of  thi»  c 
ration,  the  (5r>urts  will  not  interfere  by  mandamfiSj  bat 
its  affairs  under  the  control  of  its  members:  Tappa 
Mandamus  m.  p.  137,  138,  m.  p.  216,  217  j  Oirthew,p 
1  Modern,  m.  p.  83;  2  Shower,  178,  191 ;  2  Barn  A 
622;  5  Barn  &  Aid,  899.  What  right  did  thereto* 
quire  by  becoming  a  member  of  the  corporation?  H 
not  obtain  a  license  to 'practice  as  a  physician,  for  tl 
given  him  by  the  laws  of  Georgia:*  Code,  sec.  1416-1 
Nor  does  his  expulsion  in  any  way  conflict  with  that  r 
The  rule  with  reference  to  consultation  gives  no  fos 
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,  it  is  only  negative  iu  its  character.  The  return  dis* 
ihat  there  scte  no  apatomical  specimens,  and  but  a  few 
,  or  plate^j  for  the  deprivi^tioa  of  which,  monetary 
^es  may  be  assessed  in  an  action  at  law :  7  East,  353. 
i  rights  then,  if  any^  of  which  the  relator  has  beea 
•ed,  ar^  mere  private  rights,  for  which  mapfidamua  wilj 
s  by  the  Code  of  Georgia :  Code,  sees  3143  and  5.  But, 
ng  that  the  relator  had  rights,  hq  was  properly  expelled 
the  by-laws.  Article  IX^  We  say  that  this  is  a  good 
r,  and  one  which  the  society  had  a  right  to  pass :  7  T.  B., 
The  power  of  expulsion  and  disfranchisement  is  inci- 
0  a  corporation  of  this  character,  where  no  pecuniary 
its  are  involved :  2  Kent  Com.,  297 ,  1  Barrows,  539 ; 
e  on  Real  Pfop.,  387. 

\  party  received  full  notice  under  the  by-law,  with  aii 
tunity  to  defend,  but  contented  himsielf  with  protesting 
it  the  action  of  the  society.  TJie  offence  with  which  he  • 
larged,  w^as  committed  in  the  face  of  the  society,  and 
s  properly  expelled.  But,  if  the  validity  of.  the  by- 
doubtful,  it  does  not  lie  in  the  mouth  of  the  relator  to 
.  He  joined  the  society  under  the  byJi^w :  5  Bur- 
2761.  If  this  be  so,  it  answers  the  counsel's  argument 
"eference  to  the  deprivation  of  property.  The  relator 
ook  any  property  or  franchise  sub  modon  He  could 
t  so  long  as  he  did  not  violate  the  constitution  and  by- 
f  the  society  ;  he  consented  to  forfeit  it  if  he  did  vio- 
.rticle  IX  of  the  by-laws.  Even  if  the  proceedings 
lot  been  conducted  with  perfect  regularity,  still,  if  good 
for  disfranchisement  be  shewn,  the  mandamus  will  not' 
inted:  2  Term,  177;  2  Cowper,  p.  523. 

iwH|  v/.  J. 

[f^was  insisted,  in  this  case,  that  the  Georgia  Medical 
y  was  in  existence  long  before  it  was  incorporated,  and 
ks  objects  were  in  no  way  changed  by  its  application  for 
loeeptance  of  its  present  charter  from  the  State.  This 
36  very  £nie,  but  its  legal  responsibilities  were  changed 
6  acceptance  of  the  charter.     While  it  remained  a  vol- 
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notary  sooielji  the  courts  bad  no  jurisdiction  ov^  it,  if  H 
violated  no  law  of  the  State,  and^  its  members  had  no  prop- 
erty in  their  membership  wfaieh  Che  law  oould  protect  Bol 
its  acceptance  of  the  charter  subjected  it  to  the  supervision d 
the  proper  legal  authorities  having  jurisdiction  insuchcasei: 

.     4  Wheat,  674-5 ;  8  Conn.,  544-6. 

'  2.  When  the  voluntary  society  accepted  the  charter,  it  ta* 
came  a  private,  civil  corporation,  and  the  corporators,  tki 
in  being,  acquired  a  property  iu  tlie  franchise,  and  every  pflP" 
Bon  who  has  since  become  a  corporator  has  acquired  a  liki 
property.  The  property  which  the  corporator  acquires  isod 
risible,  tangible  property ;  but  rt  is  none  the  less  proper^] 
because  it  is  invisible  and  intangible.  It  is  not  a  corpoid! 
hereditament ;  but  it  is  incorporeal.  Blackstone,  in  his  Cob' 
meutaries,  volume  2,  page  21,  says :  That  incorporeal  henfr 
tamehts  lu^e  divided  into  ten  sorts ;  one  of  these  consists  d 
•franchtsea.  Bouvier,  in  Jiis  Law  Dictionary,  volume!, pigl 
593,  says  the  word  franchise  has  several  meanings,  ooe  d 
which  he  gives  as  follows :  "  It  is  a  certain  privilege  oot- 
ferred  by  grant  from  the  government  and  vested  in  iodi* 
vidnals.  Corporations  or  bodies  politic  are  the  most  dsoiI 
franchise  known  to  our  law.''  The  law  books  are  full  d 
the  doctrine  that  persons  may  have  a  property  in  incorpond 
hereditaments,  franchises,  etc. 

Property,  says  Bouvier,  volume  2,  page  381,  is  dividd 
into  corporeal  and  incorporeal.  The  former  oomprehesll 
such  property  as  is  perceptible  to  the  senses,  as  lands,  koae^ 
goods,  merchandize  and  the  like ;  the  latter  consists  in  kgi 
fights  as  choses.in  action,  easements' and  tlie  Uhe.  BladosM 
says,  volume  2,  page  37,  it  is  likewise  a  franchise  for  a  DaB* 
ber  of  persons  to  be  incorporated  and  subsist  as  a  bodf 
politic,  with  power  to  maintain  perpetual  succession,  and  to 
do  other  'corporate  acts,  and  each  individiuil  member  of  sock 
corporation  is  also  said  to  have  a  •franchise  or  freedom.  Vi 
think  it  well  settled  by  these  and  other  authorities,  that  i 
corporator  in  a  private,  civil  corporation,  has  a  property  ii 
the  franchise,  of  which  he  can  not  be  deprived  without  do 
process  of  law. 
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3.  It  was  insisted  by  the  learned  counsel  foe  the  plaintiff 
in  error,  that  the  ninth  by-law  of  this  corporation,  is^un- 
BQthorized  by  the  chartfu*,  and  that  the  corporation  is  not 
postifiable  in  expelling  a  member  for  its  violation,  that  to 
deprive  a  corporator  of  his  pro})erty  in  the  franchise  under  it, 
b  to  deprive  him  of  his  property  without  due  process  of 
tw.  We  think  the  ninth  by-law  a  proper  one  in  view  of 
A6  objects  of  the  society,  and  we  hold  that  the  charter  con- 
ferred upon  the  corporation  the  power  to  ordain  and  estab- 
lish it,  and  that  they  have  the  power  to  expel  a  member 
when  a  proper  case  arises  under  it. 

But  we  hold  that  the  society  has  not  an  uncontrollable  dis- 
flRtton  in  its  construction  and  enforcement.  They  cannot, 
loder  pretext  of  enforcing  this  rule,  take  personal  or  private 
Kveugc,  or  make  it  the  instrument  of  religious  intoleranoe, 
rprditical  proscription.'  When  a  member  feels  that  he  is 
ggrieved  or  injured  by  the  ij legal  or  oppressive  action  of  the 
)dy,  it  is  his  right  to  appeal  to  the  Courts  for  redress  and 
"Otection ;  and  it  is*  the  right  and  duty  of  the  Court  to 
vestigate  such  charges,  when  properly  before  it,  and  to 
dge  of  the  legality  of  the  action  of  the  society  in  expelling 
member  or  depriving  him  of  any  other  legal  right,  f 
4.  Tlie  rule  of  law  on  this  subject  is  thus  stated  by  Judge 
lackstone,  volume  1,  page  381.  The  king  being  thus  consti- 
d  by  law,  visitor  of  all  civil  corporations,  the  law  has  also 
^pointed  the  place  where  he  shall  exercise  this  jurisdiction^ 
hicb  is. the  Court  of  King^s  Bench,  where,  and  where  only, 
1  misbehaviors  of  this  kind  of  corporations,  are  inquired 
kto  and  redressed,  and  all  their  controversies  decided.  In 
|J9  State  the  same  visik)rial  power  of  coi^recting  the  mibibe- 
aviors  of  these  corporations,  and  deciding  their  controver- 
€S,  is  vested  in  the  Superior  Courts  of  the  counties  where 
oqr  are  located,  which,  in  England^  belongs  to  the  King's 
Bench.    See  5  John.  Ch.  R.,  335. 

It  was  contended,  with  much  zeal  and  ability,  by  the  able 
inasel  for  the  defendant  in  error,  that  mandoMua  is  not  the 
^^Qfer  remedy,  even  if  we  adrnit  that  the  rights  of  Dr.  War- 
Dg  have  been  infringed,  or  that  he  has  been  deprived  of  them 
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by  the  ill^al  aetion  of  the  socijety.  The  rule,  as  laid  down 
by  this  Court  in  a  number  of  cases,  is  that  a  person  having  a 
clear  legal  right  under  the  laws  of  this  State,  is  entitled  to 
the  writ  of  mandamus,  if  he  has  no  other  remedy  to  enforce 
it:  4  Ga.,  26  and  116;  12  Ga.,  170;  26  Ga.,  €65. 

But  it  is  insisted  that  the  Code,  section  3143,  has  changed 
this  rule,  and  that  mandamits  does  not  now  lie  as  a  private 
remedy  between  individuals  to  enforee  private  rights.  We 
do  not  think  this  section  of  the  Code  was  intended  to  deny 
the  writ  to  the  corporator,  who  is  deprived  of  this  rights  bf 
the  corporation,  when  he  has  no  other  adequate  remedy  for 
their  enforcement.\^  A  corporation  having  been  created,  in- 
yested  with  certain  powers,  and  charged  with  certain  dutia 
to  be  performed  for  the  benefit  6f  the  public,  is  not  a  privlitt 
indifridualf  in  th^  sense  of  the  word  as  used  in  said  section  of 
the  Code,  and  a  corporator  whose  rights  are  withheld  or  vio- 
lated by  the  corporation,  who  is  without  other  remedy,  is 
entitled  to  the  writ.   » \ 

In  the  Commonwealth  ex  rel.,  etc.,  vs.  The  Mayor  of  Lan* 
caster,  5  Watts,  152,  Gibson,  C.  J.,  says :  "  An  adion  to 
enforce  the  right  could  not  be  maintained  against  the  corpo^ 
ation  because  performance  of  a  corporate  function  is  not  a  doty 
to  b^  demanded  by  action ;  and  unless  recourse  could  be 
had  to  the  fundionary  in  the  first  instance,  the  relator  might 
have  a  cause  for  redress  without  a  remedy.'*     See  4  Oa,,  4i 

Here  the  discharge  of  a  corporate  duty  is  treated  as  an 
office  or  function,  and  the  corporation  as  a  functionary.  la 
this  sense,  no  doubt,  the  legislature,  in  the  adoption  of  the 
Code,  intended  to  treat  them. 

The  object  of  this  society,  as  cited  in  their  charter,  was 
"  for  the  purpose  of  lessening  the  fatality  induced  by  climate 
and  incidental  causes,  and  improving  the  science  of  medicine.'' 
The  whole  community  have  an  interest  in  the  success  of  this 
laudable  undertaking ;  and  if  the  functions  conferred  by  the 
charter,  for  the  benefit  of  the  public,  are  not  faithfully  pe^ 
formed,  and  one  of  the  corporat6rs,  who  has  no  other  ad^ 
quate  redress,  is  injured   by  the  conduct  of  the  corporatioi 
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(the  functionary,)  the  Courts  will  grant  him  relief  by  manda- 
mm.' 

6.  The  record  in  this  case  shows  no  sufficient  cause  to 
justify  the  society  in  expelling  Dr.  Waring  from  his  rights 
md  privileges  as  a  corporator.  He  was  expelled  for  doing 
that  which  tho  law  of  this  State  not  only  authorizes  but  en- 
!X)urages.  His  offending  consists  in  the  fact  that  he  became 
Hie  of  the  sureties  on  tho  official  bond  of  a  colored  citizen  of 
bis  county,  who  had  been  elected  Clerk  of  the  Superior  Court 
)f  the  county,  by  a  majority  of  the  legal  votes  cast  at  the 
Section  for  that  office,  and  in  the  further  fact  that  he  became 
Hirety  on  the  bonds  of  certain  other  colored  citizens  who  were 
^rged  with  the  offence  of  riot,  for  their  appearance  at  Court 
to  answer  the  charge  as  the  law  directs.  The  very  fact  that 
the  law  requires  the  Clerk  of  the  Superior  Oourt  to  give 
bond  and  security  for  the  faithful  discharge  of  his  duties,  is 
lofficient  to  justify  any  citizen  of  the  county  in  becoming  one 
ofhis  sureties,  and  to  protect  him  in  contemplation  of  law, 
Grom  the  imputation  of  having  forfciteil  his  position  as  a  gen- 
tleman by  so  doing. 

Again,  it  is  not  the  object  of  law  to  punish  citizens  of  this 
State,  whether  white  or  black,  by  imprisonment,  for  offences 
of  which  they  have  never  been  convicted.  When  they  are 
charged  with  violations  of  the  Penal  Code,  the  requirement  of 
the  law  is,  that  they  appear  at  the  proper  time  and  place,  and 
uiswer  the  charge ;  and  to  secure  such  appearance,  they  arc 
Inquired  to  give  bond  aad  security,  and  it  is  only  on  failure 
to  give  the  bond,  that  they  can  be  imprisoned.  As  innocent 
persons  arc  oflen  confined  in  prison  under  charges,  because  of 
hAv  inability  to  give  bond,  the  law  favors  bail  whenever 
hfi  offense  is,  by  law,  bailable.  And  the  law  favors  this 
Veo  in  the  cose  of  the  guilty,  till  the  trial.  This  is  not 
^ly  best  for  the  public,  as  it  saves  the  tax-payers  the  expense 
f  keeping  them  in  jail,  but  it  is  just  to  the  accused,  whd 
Boeive  the  legal  punishment  for  their  crimes,  if  guilty,  under 
be  sentence  of  the  Court  aflter  legal  conviction.  How  then 
kwi  a  citizen  forfeit  his  corporate  rights  as  a  member  of  a 
ivil  corporation,  or  hid  position  as  a  gentleman,  by  doing  an 
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act  that  is  not  only  encouraged  by  the  laws  of  his  State,  bat 
is  a  positive  public  benefit  ? 

But  it  is  said  Dr.  Waring  was  not  expelled  for  becoming 
surety  on  the  bonds  above  mentioned,  but  for  ungentlemaDl? 
conduct  in  the  presence  of  the  society.  What  ungentlemanly 
conduct  ?  The  ninth  by-law sfequires  that  '^ specific  charges" 
be  set  fortli  and  handed  to  the  accused  at  least  one  month 
before  the  society  takes  action  thereon.  What  specific  cliarges 
of  ungentlemanly  conduct  in  presence  of  tli«  society,  were 
ever  handed  to  Dr.  Waring?  What  did  he  say  or  do  in 
presence  of  the  society,  to  forfeit  his  position  as  a  gentleman? 
The  record  is  silent.  That  silence  is  significant.  That  which 
is  material  and  is  not  averred  by  the  society  in  their  answer  Ib 
presumed  not  to  e&ist.  No  ungentlemanly  conduct  in  pres- 
ence of  the  society  is  set  forth  in  their  resi)0D8e,  and  this 
Court  must  presume  none  existed. 

Dr.  Waring  was  convicted  of  the  charges  first  mentioned, 
in  reference  to  the  suretyship,  and  brought  formally  Mre 
the  society,  and  censured.  To  this  illegal  and  unauthorized 
proceeding  he  submitted.  But,  not  satisfied  with  this,  at 
the  next  meeting  of  the  society,  he  was  again  brought  op, 
and  his  resignation  demauded,  and  he  was  given  till  the  su^ 
oeeding  meeting  to  comply  with  the  im{)erions  and  unautho^ 
ized  demand.  This  he  declined  to  do.  And  a  preamble  and 
resolutioas  were  then  passed,  setting  a  future  day  when  the 
society  would  vote  on  his  expulsion  for  refusing  to  resign, 
and  for  discourteous  behavior  towards  the  society  at  t«t> 
former  meetings.  In  what  .the  discourteous  behavior  con- 
sisted we  are  not  informed  by  the  record.  In  the  meantime^ 
however,  the  gracious  privilege  of  avoiding  expulsion  bf 
resignation  was  still  held  out  to  Dr.  Waring.  When  tba 
time  came  for  the  much  cherished  object,  by  the  infliction  of 
the  extreme  penalty  of  expulsion.  Dr.  Waring  was  at  borne, 
lick,  and  unable  to  attend ;  but  he  wrote  the  society,  dis- 
claiming all  intentional  discourtesy  to  It  or  its  members;  ^d 
protested  against  the  irregularity  and  illegality  of  the  coarse 
resolved  upon,  as  set  forth  in  said  preamble  and  resolutioiu 
But  all  to  no  effect.    His  expulsion  was  pre-determioed,  and 
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that  determination  was  executed.     A  more  illegal  or  unjusti- 
fiable proceeding  has  seldom  been  brought  before  a  Court. 

After  argument  had,  and  a  thorough  examination  of  this 
case,  it  is  the  unanimous  judgment  of  this  Court,  that  the 
jndgment  of  the  Court  below  be  reversed,  and  the  Jndge  of 
the  Superior  Courts  of  said  county  is  hereby  instructed  and 
ordered  to  grant  a  peremptory  mandamMS^  commanding  and 
compelling  the  said  "The  Georgia  Medical  Society"  to 
restore  the  said  Dr.  James  J.  Waring  to  all  his  rights  and 
privileges  as  a  corporator  in  said  society. 


F.  M.  Street,  et  al.j  plaintiff  in  error,  r«.  E.  C.  Lynch, 

defendant  in  error. 

1.  Where  A  purchased  lands  from  6  and  took  bonds  for  titles,  and  went 
into  [>083e9sion  and  the  evidence  raised  a  presamption  that  he  paid 
part  of  the  purchase  money  and  A,  while  in  possession,  sold  to  G,  and 
receiTed  the  purchase  money  in  full,  and  gave  C  a  bond  for  titjes  and 
delivered  to  him  the  grants  from  the  State  to  the  land  and  agreed  to 
deliver  the  possession  at  a  future  day  and  A-  afterward  sold  the  same 
land  to  D  and  A  and  D  went  to  B  and  paid  off  the  balance  of  the  pur- 
ehase  money  due  from  A  to  B,  and  B  made  a  deed  to  D  and  the  jury 
found  that  D  had  notice  of  the  purchase  by  G  when  he  bought  of  A : 
Heidi  that  A,  by  his  purchase  from  B,  had  an  equity,  which  he  could 
sell  to  C,  and  that  D,  having  purchased  with  notice,  and  having  ob- 
tained the  legal  title,  held  it  as  a  trustee  for  C,  upon  the  payment  to 
him  by  G,  of  the  balance  of  the  purchase  i^hich  he  paid  to  B. 

2.  When  the  Gonrt  charged  the  jury  that  the  case  turned  mainly  upon 
notice,  and  the  counsel  did  not  ask  the  Court  to  charge  upon  the  legal 
effect  of  rumors  as  notice :  Held^  that  it  is  no  sufficient  reason  for 
granting  a  new  trial  that  the  Court  did  not  explain  what ''amounted  to 
DOtice,  as  applied  to  the  facts  in  evidence,  when  no  such  request  was 
made  by  the  counsel,  who  now  complain  of  the  charge. 

Bill' for  specific  performance.     Tried  before  C.  D.  Mc- 

OoTCHEi^,  an  attorney,  selected  by  the  parties.     Dade  Sii- 

pcriDr. Court.     November  Term,  1868. 

* 

Lynch,  by  bill,  averred  that  on  the  17th  of  June^  1863, 
h  Butherford  county,  Tcnnesaee,  he  bought  of  Buford  Bur- 
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netty  of  Dade  county,  Georgia,  certain  lands  in  Dade  county 
at  $5,000  00,  and  then  and  there  paid  him  for  the  sut^^ 
i.  e.,  $3,500  00  in  Confederate  currency  and  $1,500  CO  in 
8t6ck ;  that  Burnett  exhibited  to  him  a  bond  for  titles  to 
said  land,  and  said  that  he  had  some  of  the  purchase  moogr 
to  pay,  and  would  pay  it  and  get  a  deed  and  make  Lynch  a 
deed  when  Lynch  came  to  Greorgia  in  July,  1863;  thit 
because  Burnett  had  no  deed  he  (Lynch)  took  his  bond  for 
titles ;  that  he  was  to  get  poslsessiou  of  part  of  the  premisea 
in  July,  1 863,  and  of  the  balance  on  the  1st  of  Januarf, 
1864.  (This  bond  purported  to  have  been  made  in  Dade 
counly,  Georgia,  and  recited  that  on  said  day  Burnett  had 
sold  Lynch  said  land  "  for  the  sum  of  $5,000  00  in  cash," 
and  specified  nothing  which  Lynch  was  to  do ;  but  its  con- 
dition was :  "  Now,  by  said  E.  C.  Lynch  complying,  on  hk 
part,  the  said  Buford  Burnett  is  to  make,  or  cause  to  be 
made,  a  good  and  lawful  title  to  said  lands  to  said  E.  C. 
Lynch  or  his  assigns.")  Further,  he  averred  that  h^  lived 
in  the  lines  of  the  Federal  army  and  the  land  was  in  the 
lines  of  the  Confederate  army,  and  so  he  could  not  go  to  it 
in  Jiily,  1863,  jind  djd  not  do  so  till  after  the  war;  that 
when  he  did  go,  he  found  said  Street  in  possession,  and  he 
refused  to  vacate  the  premises,  alleging  that  he  was  the  owner 
of  the  land ;  that  Street  had  bought  said  lands  firom  Burnett 
in  August,  1863,  with  notice  of  Lynches  purchase  and  col- 
luding with  Burnett  and  Alexander  B.  Hanna  and  Virginia 
E.  S.  Hanna,  heirs-at-law  of  John  G.  Hanna,  whose  bond 
Bornett  held,  took  said  title  and  possession  to  defraud  him, 
he  (Street)  never  having  paid  all  the  purchase  money  to 
Burnett ;  that  Burnett's  residence  was  not  known,  that  he 
resided  out  of  Georgia  and  had  no  property  therein. 

He  prayed  that  Street  should  be  compelled  to  pay  him 
reasonable  rent  for  said  premises,  and  convey  them  to  bini- 
Discovery,  except  from  the  Hannas,  was  waived.  They 
denied  all  combination  ;  answering  that,  as  heirs  of  John  G. 
Hanna,  they  had  accepted  from  Burnett  the  balance  of  0^ 
purchase- juoney,  and  made  .the  deed  without  notice  of  thesft^^ 
to  Lynch.    Street  answered,  insisting  on  proof  of  the  forna^ 
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sale,  and  saying  that  his  purchase  was  bona  fide,  and  without 
notice  of  Lyneh's  pretended  purchase.  When  the  cause  came 
CD  for  trial,  the  Judge  having  been  of  counsel,  by  consent 
Col.  C.  D.  McCutchen  was  made  Judge  pro  hoc  vice. 

On  the  trial,  Lynch  testified  to  said  averrments  in  his  bill, 
imd  further  explained  them  as  follows :  the  stock  paid  Bur- 
nett was  a  mare  at  $250  00,  a  stallion  at  $1,000  00,  and  a 
jack  at  $250  00,  all  of  which  was  delivered  to  Eiiirnett  in 
Tennessee,  at  the  time  of  the  sale ;  that  Burnett  then  pro- 
tmred  one  Hoover  to  keep  the  jack  till  Lynch  went  to  Geor- 
gia ;  that  Lynch  -would  then  carry  the  jack  to  Burnett,  but 
this  was  no  part  of  the  trade,  this  was  a  private  arrange- 
ment for  which  Burnett  was  to  pay  Lynch;  the  bond  was 
drawn  by  a  young  man  not  an  adept  at  such  matters  ;  but 
clothing  remained  for  Lynch  to  d«,  he  was  simply  to  go  to 
Greofgia  and  get  possession  of  the  land  and  a  deed,  which 
deed  Burnett  said  he  cou'ld  and  would  get  at  once.  He 
exhibited  two  plats  and  grants  for  said  land,  which  he  said 
Burnett  lefl  with  him,  and  upon  the  faith  of  them  and  Bur- 
nett's representations,  he  made  the  purchase.  He  said  he 
never  brought  the  jack  to  Georgia,  that  the  jack  got  away 
from  Hoover,  and  was  lost.  Ho  also  testified  to  the  facts 
stated  by  the  witness,  Swader,  hereinafter  stated. 
'  A.  B.  Hanna  testified  :  That  the  lands  were  worth  from 
$60  to  $70  per  annum,  for  rent,  and  that  Street  had  had  pos- 
session of  them  sindlB  the  latter  part  of  1863 ;  that  on  the 
24th  of  August,  186*3,  Burnett  paid  him  the  note  for  the 
balance  of  purchase-money,  which  had  been  transferred  to 
him,  $500  00  and  interest  m  Confederate  currency;  that 
Street  furnished  the  money,  and  was  there  present,  and  took 
the  deed,  and  Street  also  paid  off  a  judgment  held  by  Stew- 
$rtf  transferee  of  John  G.  Hanna,  for  about  $640  00,  Which 
was  a  lien  for  another  part  of  the  purchase-money  for  said 
lands;  that  Street  also  paid  witness  $200  00  or  $300  00, 
which  Burnett  owed  him. on  other  accounts,  and  paid  Bur- 
nett some  other  money.  All  these  payments  wei'e  in  Con- 
federate currency,  of  which  it  then  took  $15  00  to  buy  $1  00 
of  gold. 
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Hoover  tostificd,  as  had  Lynch,  as  to  his  contract  to  be^ 
the  jack,  and  the  loss  of  him.  Tlie  signature  of  the  witnev 
to  the  bond  was  proved,  and  the  bond  was  read  in  evideooe. 

Thomas  Swader  testified  :  He  and  Lynch  and  Lynches 
son  were  trt^veling  .together  (when  is  not  stated,)  and  met 
Strei*t,  and  Street  and  Lynch  conversed  about  the  Burnett 
phicc,  and  Street  told  Lynch  that  he  knew  he  bad  bought  the 
place  trtjhii  Burnett^and  knew  the  horses  which  Lynch  paid  to 
Burnett;  tliat  Street  said  something  about  having  consulted 
an  attorney  before  he  lx)ught  the  land,  and  Lynch  might  sue 
him  ;  that  Street  said  he  saw  a  letter  fmm  Lynch  to  Burnett, 
in  which  Lynch  said  he  could  not  comply  with  his  contract| 
and  though  he  had  heard  of  said  purchase,  he  bought  be- 
cause of  said  letter. 

Mns.  Burnett  testified:  That  she  thought  her  husband 
was  dead  ;  that  while  he. and  Street  were  speaking  of  making 
said  trade,  she  told  Street  that  Lynch  had  bought  and  paid 
for  the  land ;  that  tliey  went  off  and  seemeti  disposed  to  con- 
ceal their  dealings  from  her;  that  her  husband  had  a  letter, 
which  he  said  Lynch  wrote,  stating  that  he  could  not  comply 
with  his  contract,  but  she  knew  that  it  was  in  the  handwrit- 
ing of  Burnett. 

Leonidas  Evans  testified,  that  he  saw  Lynch  pay 
nionoy  and  deliver  said  horses  to  Burnett  in  payment  for 
said  land,  just  as  Lynch  testifiinl,  except  that  Evans  said  the 
Jack  was  not  deliverwl  but  Burnett  was  to  have  him  when- 
ever he  went  to  Lvnch's  house  for  him ;  that  he  and  oo^ 
Muupin  took  said  horses  to  Mrs.  Burnett,  at  Burnett's  re- 
quoyt,  and  told  Mrs.  Burnett,  Hugh  McKing,  Mr.  Street  and 
perhaps  others  of  the  trade;  that  soon  af\er,  bofore  the  21st 
of  August,  18G3,  Street  and  his  father  came  to  witness  at 
Robeson's  shop,  took  him  out  and  asked  him  alx)ut  said  sale 
to  Lynch;  witness  told  him  all  about  Lynch's  paying  for 
the  land  as  aforesaid.  Street  then  told  witness  that  he  bad 
bought  the  land  from  Burnett,  and  partly  paid  for  it,  and 
would  kill  Burnett  if  he  did  not  refund  his  money,  and  tbeOf 
after  roflwt ion  said  .he  would  go  to  A.  B.  Hanna,  paytho 
balance  of  the  purchase  money  and  get  a  deed  and  then  ^ 
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lold  the  land.  Street's  father  said  John  G.  Hanna  had 
linistrator,  and  he  feared  that  would  not  do^  to  which 
replieil,  that  ho  would  risk  it.  He  said  he  told  Han- 
he  sale,  and  that  it  was  generally  understood  and  the 
»n  talk  that  Burnett  had  sold  out.  He  said  that,  in  the 
onversation,  Street  said  he  had  told  Ash  burn  of  his 
se  from  Burnett,  that  Ashburn  laughed  at  him  and 
irnett  had  sold  out  before,  and  referred  him  to  Maupin^ 
:  went  to  Maupin  and  he  referred  him  to  witness.  | 

urpiN  testified,  that  Burnett  told  him  he  had  sold  his 
'o  Lynch ;  showed  him  the  money  und  stock;  that 
3  enquiry  of  him  was  after  Street's  purchase,  and  that 
said  he  had  not  paid  Burnett  in  full,  and  would  not 
ther  enquiry;  that  Street  8[)oke  of  said  letter  from 
to  Burnett,  and  said  tiiat  an  attorney,  whom  he  con- 
told  him  he  was  safe  in  making  the  trade  if  the  letter 
;enuiue.     Here   the  testimony    for  complainant    was 

testimony  for  defendants  was   substantially  this:  Mc- 
said.  Street  consulted  said  attorney,  S.  T.  Baily,  after 

» 

rchasc  from  Burnett,    to  know  whether  it  was  safe  to 
irnett  the  balance  of  the  purchase   money,  and  the  at- 
said  it  would  be,  if  said  letter  was  genuine. 
LY  testified,  that  he  did  not  recollect  ever  being  consulted 
eet. 

EET  testified  to  the  payments  by  him  to  Burni^tt  before 
>ned  by  Hanna,  and  that  he  ptiid  Burnett  all  the  balance 
K)0  00,  which  was  the  price  except  $1,700  00  in  Con- 
e  currency,  which,  at  a  fair  valuation,  he  is  ready  to  j)ay; 
le  took  the  deed  in  good  faith,  without  notice  of 
rmer  sale,  and  after  that,  on  the  same  day,  told  Ash- 
>f  said  trade,  and  then  first  heard  of  the  prior  sale; 
s  then  saw  Maupin,  and  then  Evans,  as  they  testifie<l. 
•ed  was  read  in  evidence;  he  said  the  rent  of  the  prem- 
IH  not  worth  more  than  his  repairs. 
UTART  testified  to  said  payment  made  to  him  by  Street 
raett. 
witnesses  testified  that  Evans' character  was  bad,  and 
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that  they  would  not  give  full  credence  to  him^  that  his  testi- 
mony ought  not  to  be  believed,  especially  in  case  he  were  in- 
terested. Street's  solicitors,  while  arguing  the  case,  requested 
the  Judge  to  charge  the  jury,  that,  if  Burnett  had  the  bond 
for  titles,  and  had  not  paid  the  purchase  money  Street  migbt 
lawfully  buy  the  land  and  pay  the  purchase  money  to  the 
obligor  or  his  assigns^  and  take  a  deed,  and  that  even  if 
Street  had  heard  rumors  of  a  former  sale-  by  Burnett,  jet  if 
I  Burnett  had  the  bond  the  finding  should  be  for  Street;  that 

if  Burnett  had  sold  to  Lynch  before  Burnett  paid  the  pu^ 
chase-money  Lynch  got  neither  a  l^al  title  tior  a  perfect 
equity.  The  Judge  refused  so  to  charge,  but  charged  that  if 
Street  had  notice  of  Lynch's  purchase  at  the  time  of  bis  pa^ 
chase,  the  finding  should  be  for  Lynch,  otherwise  for  Street, 
and  that  if  they  found  for  Lynch,  they  could  find  such  rents  as 
the  testimony  showed  was  right  The  finding  was  for  Lynch 
without  rent,  and  the  decree  was^  that  Street  should  make 
him  a  deed  to  the  lands,  and  that  haieri  facias  possemonan 
issue  in  favor  of  Lynch. 

The  Court  immediately  aflerwards  adjourned  and  the  pa^ 
ties  and  solicitors  lefl^  For  this  reason  no  motion  for  a  new 
trial  was  made. 

The  solicitors  for  Street  say  that  said  refusal  to  charge  and 
the  charge  as  given,  were  erroneous,  and  that  the  jury  found 
contrary  to  law  and  evidence. 

Tatum  <S^  DabiJey,  for  plaintiffs  in  error. 
Ghaham  &  Walker,  for  defendant  in  error. 

i 

Brown,  C.  J. 

1.  The  evidence  in  this  case  shows  that  Burnett  had  pu^ 
chased  the  land  in  dispute  from  John  G.  Hanna  and  taken 
boAd  for  titles  and  had  paid  him  part  of  the  purchase-money. 
The  answers  of  A.  B,  Hanna  and  Mrs.  Hanna  (the  fether 
and  widow  of  John  G.  Hanna)  say  that  Burnett,  when  they 
made  the  deed  to  Street,  paid  the  balance  of  the  purchase- 
money^  whiclx  dboYTS  that  part  of  it  had  already  been  paid. 


ATLANTA,  JUNE  TE»M,  1869.  637. 

Street  et  al.,  va,  I^jnch. 

V*e  think  Bamett,  by  the  purchase,  taking  bond  for  titles 
nd  the  payment  of  part  of  the  purchase-money,  acquired  an 
[juity  in  the  land,  which  he  Iiad  a  right  to  sell,  and  which 
nfts  the  proper  sabject  of  purchase  by  Lynch. 

The  evidence  shows  that  Lynch^  in  good  faith,  bought  the 
ind  of  Burnett,  and  paid  the  entire  purchase-money,  and 
>ok  bond  for  titles^  and  that  Burnett  deposited  with  him  the 
rants  from  the  State  of  Georgia,  and  promised  to  return 
ome  and  pay  the  balance  of  the  purchase-money  to  Hanna^ 
nd  then  make  Lynch  a  deed.     If  Burnett  had  kept  his  ' 

romise  and  had  paid  the  balance  of  the  purchase-money  to 
[anna,  Lynch  ^ould  have  had  a  perfect  equity,  if  not  a 
!gal  title  to  the  land,  the  moment  Hanna  received  the  bal^ 
Qce  due  for  the  land.  But  instead  of  keeping  his  promise, 
»umett  went  hom^  and  sold  the  land  to  Street,  before  he 
aid '  the  balance  of  the  purchase-money  to  Hanna,  and  he 
nd  Street  went  to  the  widow  and  father  of  Hanna,  and 
»umett  paid  the  balance  due  on  the  estate,  and  the  Judg* 
lent  on  the  note  that  had  been  transferred,  with  part  of  the 
loney  which  Street  was  to  pay  him  for  the  bond,  and  at  his 
sqnest  the  Hannas  made  the  deed,  not  to  him  for  Lynch's 
enefit,  but  to  Street,  the  subsequent  purchaser.  Now  the 
^hole  case  would  seem  to  turn  upon  notice.  If  Street,  at 
be  time  he  made  the  purchase,  had  notice  of  the  sale  ^to 
^nch,  he  took  subject  to  the  rights  of  Lynch,  and  held  the 
xaA  as  a  trustee  for  Lynch,  and  the  most  he  could  claim 
ra8,that  Lynch  pay  him  the  amount  of  balance  of  purchase- 
^ODey  paid  by  him  to  Hanna,  when  he  was  bound  to  make 
^jRch  a  deed  and  deliver  the  possession  to  him.  See  Code^ 
036 ;  Story  Eq.  Jurisprudence,  sees.  395-400. 

Does  the  verdict  in  Lynch's  favor,  compensate  Street,  his 
tnstee,  for  the  money  he  paid  to  Hanna  to  perfect  the  title 
^kich  the  finding  requires  Street  to  make  to  him  ?  We  think 
he  evidence  is  sufiScient  to  sustain  the  verdict  on  that  ground, 
i^he  balance  due  for  purchase  money  was  81,141  00.  This 
Street  paid  in  Confederate  Treasury  notes,  worth,  when  paid, 
Uieen  for  one  in  gold.  The  amount  in  gold  which  Street 
^id  24th  of  August,  1863,  was,  therefore,  only  $76  00. 
Vol,  xxxvin — 41. 
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Add  five  years  and  three  months'  interest^  $27  93,  and  le 
have  $103  93.  To  this  add  one-third  for  the  differeoa 
between  gold  and  Federal  carrency,  $34  64,  and  the  total 
amount  is,  $!i38  67  in  currency.  The  evidence  shows  thit 
Street  took  possession  of  tlie  land  in  the  latter  part  of  1863. 
Hmina  swears  the  place  was  worth,  fbr  rent,  $60  00  to 
$70  00  per -annum..  Now  if  no  charge  is  made  till  the  end 
of  the  war,  Street  is  still  chargeable  for  the  rent  for  1865-6- 
7  and  8,  four  years,  which  would  amount  to  more 'than  the 
value  of  the  Confederate  money  paid  by  him  with  iDtcrot 
and  premium  add^d. 

2.  The  Judge  oharged  the^  jury,  that  if  Street  had  nodee 
of  Lynches  purchase  at  the  time  of  his  purchase,  the  finding 
should  be  for  Lynch ;  otherwise  it  should  be  for  Street  We 
see  no  error  in  this  charge ;  and  as  the  evidence  as  to  the 
time  when  Street  received  the  notice  -is  in  conflict,  and  the 
jury  found  for  Lynch,  ^ve  see  no  reason  why  we  should  die- 
turb  the  verdict. 

But  it  is  insisted  that  the  Court  should  have  charged  as  to 
the  effect  of  rumors  as  notice.  We  are  not  prepared  to  ny 
that  there  is  lack  of  sufficient  positive  evidence  of  notice. 
But  whether  that  be  true  or  not,  when  the  Court  gave  the 
above  charge,  if  the  counsel  for  Street  were  not  satirfed 
with  it,  they  should  have  asked  the  Court,  in  writing,  to 
charge  specifically  on  the  effect  of  rumors  as  notice^  and  hav- 
ing failed  to  do  so,  they  are  presumed  to  have  acqniesced  in 
the  charge  as  given.  10  Ga.,  262;  13  Cra.,  34;  20  Gfl^ 
628;  26  Ga.,  374;  28  Ga.,  216;  37  (7a.,  102. 

After  looking  carefulljr  into  the  whole  case^  we  think  sub- 
staqtiat  justice  has  been  done^  and  that  the  law  has  beeo 
faithfully  administered. 

Judgment  affirmed. 
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Wjf.  McCk>NN£LL,  plaintiff  in  error,  va.  Starling  H.  Bby- 

ANT,  defendant  in  error. 

Then  the  affidavit  and  counter-affidavit  are  filed  in  a  proceeding  to  fore- 
close a  mill- Wright's  lien  on  a  mill,  and  the  issue  which  is  formed  by 
tbe  affidavit)  is  returned  to  the  Court,  and  is  pending  on  the  appeal^ 
ind  at  the  hearing  the  defendant  is  not  present,  and  his  counsel  abaii-. 
don  his  case,  because  their  fees  are  not  paid  ;  the  Court  should  require 
the  plaintiff  ip  make  out  his  case,  as  in  other  cases  in  default,  by  pri- 
wm  facie  proof  of  the  justice  of  his  clflim,  before  he  is  permitted  to 
take  judgment;  and  it  is  error  to  order  that  the  defendant's  affidavit 
be  dismissed,  and  that  the  execution,  which  issued  upon  plaintiff '• 
iffidavit,  proceed. 

Mill-Wright's  lien..  Praotioe.  Decided  by  Judge  Pope. 
FoItoD  Superior  Court.    October  Term,  1868. 

Starling H:  Bryant  made  affidavit  that,  ''as  a  mill-wrigbt, 
be  claims  a  lien  on  a  certain  saw-mill"  on  Terrell  creek,  on 
land  lot  248^  seventeenth  district  in  said  county,  ''  for  per* 
«>nal  services  and  labor  performed  as  such  mill-wright,  in 
the  building  of  said  saw-mill  for  William  McConnell ;"  that 
''declaims  to  be  due  him  as  such  mill-wright,  as  afot^esaid, 
for  such  personal  service  and  labor  as  aforesaid,  from  said 
Wm,  McConnell,  the  owner  of  said  saw-mill,"  $150  50,  etc. 

The  Justice  of  the  Inferior  Court,  before  whom  this  affi- 
davit was  made,  ordered  the  Clerk  of  said  Court  to  issue  a 
^/a.  ''against  said  McConnell  and  said  saw-mill"  for  said 
^m  and  costs.  In  what  shape  the  Ji.  fa,  issued  does  not 
appear  by  the  record.  To  arrest  this  ji.  fa.f  McConnell 
^ade  his  affidavit  that  he  did  not  owe  the  money  claim^  by 
^d  Bryant,  and  that  the  fi,  fa.  was  proceeding  illegally, 
*ecau8e  it  was  not  in  accordance  with  the  statutes  for  suoli 
^acs  provided. 

The  parties  were  at  issue  and  the  cause  on  the  appeaL 
f^h&a  it  was  called,  counsel  of  reoord  for  McConnell  stated 
^  McConnell  was-  not  present,  had  made  no  arrangements 
'  pay  their  fee,  and  that  they  would  no  longer  rejfresenthim. 
Uintiff 's  attorney  introduced  no  testimony  and  took  no  ver- 
ct,  but  moved  to  take  an  order  that  defendant's  affidavit  be 
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dismissed,  that  the  fi,  fa,  proceed  as  if  no  defence  had  been 
filed,  and  that  plaintiff  have  leave  to  enter  judgment  for 
costs.     The  order  was  granted. 

Attorneys,  employed  since  the  Court,  representing  McCon- 
nell, appear  and  say  the  Court  erred  in  passing  said  order,  io 
not  requiring  plaintiff  to  make  out  his  cause  before  ti)e  jury, 
in  not  dismissing  the  proceeding,  because  it  contained  no 
items  or  particulars  of  his  said  services,  and  because  it  did 
not  state  that  plaintiff  is  a  mill-wright,  because  the  Ji.fcUj  ifu 
against  the  land  when  the  order  of  the  Justice  was  that  j!../(L, 
should  issue  against  the  saw-mill,  and  because  land  can  not 
be  sold  under  afi,fa,  to  enforce  a  mill-wright's  lien. 

Arnold  &  Boyleet,  for  plaintiff  in  error,  cited  in  support 
of  the  1st  and  2d  points,  Irwin's  Code,  sections  1970,  1973, 
3405 ;  37  Ga.  12.,  63 ;  on  the  3d  ground,  Irwin's  Code,  see- 
tion8l969,(3),  3453;  8  Oq.  JR.,  159,168  (1);  7  (?a.fi.,57; 
30  Ga.  R.y  474-(5);  1  Ketty,  {Ga.)  R.,  317;  on  the  others, 
Irwin's  Code,  sections  1973, 1969  (3),  3581 ;  19  Gd.  5.,  168. 

HiLti  &  CanDLEK,  for  defendant  in  error,  oited  Irwin's 
Code,  sections  3616,  4002,  3230,  1962,  559;  Act  of  1841, 
Cobb's  Dig.  428;  20  Ga.  R.,  108,  and  19  Ga.  R,  163. 

Brown,  C.  J. 

The  defendant  in  this  case  filed  the  affidavit  authorized  by 
the  statute,  which,  with  the  plaintiff's  afiSdavit,  in  the  lan- 
guage of  the  statute,  formed  ''  an  issue  to  be  returned  to  the 
Court,  and  tried  as  other  causes.''  See  Revised  Code^secfr 
1970,  1972. 

When  the  defendant,  McConnell,  &iled  to  appear  and 
defend,  as  the  issue  was  pending  in  the  Court  on  the  appeal, 
the  plaintiff  had  a  right  to  proceed  ex  partCy  to  make  out  his 
case.  But  he  was  bound  to  make  out  a  prima  facte  case,  br 
evidence  to  the  jaij,  before  he  waa  entitled  to  a  judgment 
And  after  the  issue  was  made  np  in  Court,  he  had  no  right 
to  proceed  Yurther  with  his  affidavit  or  execution;  till  k 
obtained  a  judgment,  and  sued  oat  an  execution  upon  that 
judgment. 
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We  think  the  Court  erred  iu  ruling  that  the  defendant's 
iflSdavit  be  dismisseS)  and  that  the  execution  proceed,  and 
i^e^  therefore,  order  that  the  judgment  be  reversed,  and  that 
he  cause  be  reaianded  for  another  hearing. 


VCarthui  Webb,  ei  al.,  plaintiffs  in  error,  vs.  Lafaybtts 

Harp,  defendant  in  error. 

■ 

>Vlicre  a  plaintiff  in  Ji,  fa,  had  a  lot  of  cotton,  mules,  etc.,  levied  upon, 
and  pending  the  levy,  it  was  agreed  between  him  and  the  defendant, 
llhat  he  should  release  the  property  from  the  levy  and  return  It  to  the 
defendant,  and  should  enter  the  execution  fully  satisfied,. in  considera- 
tion, that  defendaat  would  convey  to  him  a  tract  of  land,  with  certain 
personal  property,  in  payment  of  the  Ji,  fa,,  and  in  compliance  with 
Bud  agreement,  plaintiff  released  and  restored  the  property  levied 
Bpon,  which  was  sufficient  to  have  satisfied  the^. /a.,  to  the  defend- 
ant, and  the  defendant  delivered  to  the  plaintiff  possession  of  the  land 
and  personal  property,  and  turned  over  to  him  the  title  papers,  and 
was  to  make  him  a  deed  as  soon  as  they  could  get  it  drawn,  and  de- 
fendant died  soon  after,  without  making  the  deed,  and  his  widow,  who 
-was  admitted  to  be  insolvent,  after  the  end  of  the  year,  finding  the 
premises  vacant,  took  possession^  claiming  the  land  fer  her  huaband'a 
estate,  and  commenced  .proceedings  in  the  Superior  Court  to  have  her 
dower  allowed  out  of  the  same,  there  being  no  legal  representative  of 
her  husband's  estate,  and  plaintiff  filed  his  bill  alleging  these  facta, 
and  praying  that  she  be  restrained  from  trespassing  upon  the  land,  and 
irom  prosecuting  her  action  for  dower,  until  a  legal  representative  of 
the  estate  was  appointed :  Held,  that  it  was  not  error  in  the  Judge 
who  granted  the  injunction  to  overrule  a  motion  to  dissolve  it,  and  to 
hold  it  up,  until  the  hearing  of  the  bill,  placing  his  decision  on  the 
gromnd  of  restraining  the  trespass  above. 

Injunction  against   trespass.      Before   Judge  Worrill. 
Chattahoochee  Superior  Court.     March  Term,  1869. 

Harp,  by  his  bill,  made  this  case :  In  1868  he  owned  a 
indgment  against  E.  G.  Webb,  amounting  to  say  $1,200  00 
told  had  the  fi.fa,y  founded  on  it,  levied*  upon  seven  bales  of 
Mton,  two  mnled,  a  tract  of  land,  and  other  of  E.  G.  Webb^s 
properfyi  sufficient  to  pay  the  ji.  fa.    At  the  date  of  the  levy 
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cotton  was  worth  ten  or  twelve  and  a  half  cents  per  poand. 
By  military  order,  sales  under  fi.fas*  w^re  prohibited.  Tk 
price  of  cotton  was  much  higher  in  the  spring,  and  tbeo  E. 
G.  Webb  and  he  made  the  following  contract :  Webb  pro- 
posed to  convey  to  him  lot  of  land  No.  18,  in  the  5th  dis- 
trict of  said  county,  in  full  paymentof  said  judgment  Harp 
proposed  to  release  the  personalty  levied  on,  and  that  the 
sheriff  should  return  it  to  Webb,  and  then  to  satisfy  the 
judgment,  if  Webb  would  convey  to  him  said  lot,  and  pn 
him  also  $50  00,  a  cotton-gin,  a  wheat-fan,  and  an  order  oo 
the  county  treasurer  for  §30  00.  Webb  accepted  this  prop- 
osition, and  in  pursuance  of  the  contr^,  paid  Harp  the 
$S0  OjO,  delivered  him  the  order,  the  gin  an(l  the  fan, and  his 
chain  of  title  to  said  lot,  and  possession  of  the  lot,  and  i^ 
oeived  b^ck  the  personalty  levied  on  from  the  sheriff  hj 
Harp's  consent.  Harp  released  the  personalty  from  the  /. 
f<u  At  that  time  cotton  had  advanced,  and  the  personaltf 
alone  was  worth  suffidient  to  pay  the  judgment.  The  sheriff 
had  other  younger  judgments  against  Webb,  and  had  his 
property  been  sold  by  the  sheriff,  all  its  proceeds  would  have 
becQi  exhausted  by  the  judgments.  *  By  said  trade,  \Vebb 
sold  the  cotton  for  a  large  price,  and  with  the  prooeeds  and 
mules  supported  his  family.  Webb,  at  the  rime  of  said  coo- 
tract,  agreed  to  make  Harp  a  deed  to  said  lot,  but  because  of 
said  younger  judgments,  such  a  deed  would  not  make  Harps 
title  good,  and,  therefore.  Harp  and  Webb  agreed  that  said 
lot  should  be  sold  under  Harp's  Ji.  fa.,  that  Harp  should 
buy  it,  and  thus  perfect  the  title.  The  Stay-Ordinance  of  the 
Convention  of  1867-8  prevented  this  sale,  and  before  » sale 
could  be  made,  Webb  died. 

He  teft  a  wife,  Martlm  Webb,  and  several  children,  one  of 
whom,  Wesley,  perhaps,  was  of  age.  No  one  has  adminis" 
tered  on  Webb's  estate ;  the  estate  is  insolvent,  and  so  aie 
said  Martha  and  Wesley.  Said  Martha,  without  the  knowl- 
edge or  consent  of  Harp,  took  possession  of  said  lot  and  she 
and  Wesley  are  preparing  tor  cultivate  it.  If  they  do  this,  it 
will  damage  Harp  $75  00.  Besides  this,  said  Martha  has  ip 
plied  to  the  Superior  Court  for  an  assignment  of  dower  oat  of 
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d  lot.     Because  the  release  paid  the  judgment,  because  it 
a  kept  open  in  fact  only  to  perfect  the  title,  and  because  of 
i  said  insolvency,  Harp  pirayed  that  Martha  and   Wesley 
)uld  be  enjoined  from  trespassing  on  said  lot  by  cultiva- 
g  it  or  otherwise  depriving  Harp  of  the  free  use  of  it. 
Ilie  injunction  was  granted.     Defendants  moved  to  dis- 
ve  it,  because  there  was  no  equity  in  the  bill,  because 
irp  was  not  entitled  to  the  relief  prayed  for  and  because 
)  h]|juncti6n  was  improvidently  granted. 
The  Chancellor  overruled   the  motion,  solely  upon   the 
»and  that  the  defendants  should  be  restrained  from  said 
spass.    This  is  brought  here  for  review. 

Blandforb  &  Miller,  (by  James  Russel)  for  plainti£b 

error. 

* 

E.  G.  Raiford,  D.  H.  Burts,  contra^  cited  Irwin's  Code, 
tioQ  3153 ;  36  6a.  R.,  76,  97,  659,  as  to  the  power  and 
cretion  of  the  Chancellor  in  Such  cases. 

Brown,  C.  J. 

From  the  report  of  this  case,  and  the  head  note,  (which 
itains  the  written  decision  made  by  this  Court  during  the 
mj)  there  is  no  difficulty  in  understanding  the  point  de- 
led without  further  elaboration  here.  The  complainapt's 
1  sets  up  a  strong  equity  in  his  favor,  and,  as  it  is  admitted 
\t  the  defendants,  who  have  taken  possession  of,  and  are 
qMMsing  upon  the  property,  are  insolvent,  and  unable  to 
pond  in  damages,  we  think  the  Court  did  not  err  in  re- 
iing  to  dissolve  the  injunction  on  that,  ground.  See  Be- 
led  Code,  section  3153. 
Judgment  affirmed. 


644         SITPBEME  CX)UBT  OF  OWOBGLL 

Powell  V9,  Parker  €i  al. 

Jame^  Powjell,  plaintiff  in  epror,  vs.  Beverly  D.  Pabkeb, 

et  al.f  defendants  in  error. 

1.  An  iDJunctidn  will  not  be  granted  for  fraud,  unless  the  bill  sets  forth 
the  specific  acts  of  fraud  upon  which  it  is  sought ;  a  general  allegadoD 
of  fraud  is  insufficient. 

2.  An  injunction  will  not  be  granted  to  restain  the  sale,  by  defendant,  of 
.  his  railroad  stock,  and  the  drawing  of  the  dividends  by  him,  on  the 

ground  that  complainant  holds  his  covenant  of  warranty  of  ti^le  to 
a  lot  of  land,  the  title  of  which  is  In  dispute,  in  an  action  of  eject' 
ment,  when  the  bill  shows  thai  the  railroad  stock  atid  other  propertj  of 
the  defendant,  is  of  much  greater  value,  than  the  "Sum  for  which  he 
may  become  liable  on  his  warranty,  and  there  is  no  charge  that  he  it 
beyond  the  jurisdiction  of  the  Court,  or  that  he  is  insolvent,  and  wbeo 
no  other  sufficient  equitable  ground  is  stated  in  the  bill. 
8.  When  the  Chancellor,  on  the  bill  being  presented  to  him,  ordered  thit 
the  defendants  show  cause  on  a  day  mentioned,  why  an  injancdoD 
should  not  be  granted,  and  that  in  the  mtantime  the  defendants  be 
enjoined,  till  the  further  order  of  the  Court,  and  on  the  hearing,  the 
Judge  refused  the  injunctions :  Hdd^  that  the  temporary  injanctioi 
expired  of  its  own  limitation  when  the  iigunction  was  refused  at  the 
hearing,  and  that  no  vitality  could  be  given  to  it  pending  the  proceed- 
ings in  this  Court,  by  bond  given  by  complainant,  which  is  cliumed  to 
operate  as  a  supersedeas  of  the  judgment  refusing  the  injunction. 

Equity.    Injunction.    Decided  by  Judge  Harrell.  Ean- 
dolph  Superior  Court.     November  Term,  1868. 

Powell,  by  bis  bill,  complained  as  follows :  In  1862,  Parker 
sold  and  conveyed  to  him  a  settlement  of  lands  in  Samtcr 
county,  Georgia,  containing  five  bunderd  acres,  more  or  lesfc 
with  valuable  improvements,  for  $5,500  00  cash.  Parker 
had  been  in  possession  of  the  land  for  several  years,  and  pot 
Powell  in  possession  when  the  contract  was  made.  Land  lot 
No.  127,  is  part  of  this  settlement,  and  between  two  other 
land  lots  therein,  and  the  loss  of  No.  127  would  greatly  in* 
jure  the  place.  When  he  bought,  Parker  told  him  that  he 
.  was  sued  for  No,  127,  by  Webb  &  Moore  et  cU.,  but  assured 
him  that  there  was  no  difficulty  about  a  speedy  and  sore 
termination  of  the  suit  in  his  favor;  that  he  would  warrant 
the  title,  and  attend  to  the  whole  matter.  Powell  knef 
nothing  about  said  suit^  but  relied  exclusively  upon  the  state 
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nentd  of  Parker  about  it.  Parker  neglects  and  refuses  to 
defend  the  suit,  saying  he  has  lost  all  his  property,  and  is 
unable  to  defend  it,  and  has  informed  the  attorney  whom  he 
liad  employed  to  defend  it,  that  he  need  defend  no  longer, 
f  owell  does  not  know  the  result  of  that  suit,  and  the  plain- 
tiff therein  is  about  to  make  him  a  party  to  make  him  liable 
lor  mesne  profits. 

Powell  is  informed  and  believes  that  Parker  has  parted 
"^th  most  of  his  property  which  was  subject  to  levy  and  sale, 
except  his  residence,  and,  if  there  should  be  a  verdict  for 
jnesne  profits  against  Powell,  he  would  have  no  adequate 
common  law  remedy  to  reimburse  himself.  '^  It  is  fraudu- 
lent in  Parker  to  decline  and  to  refuse  to  continue  the  defense 
of  said  geetment,  and  in  transferring  of  his  property  to  defeat 
the  equitable  right''  of  Powell.  Powell  is  informed  and 
believes  that  Parker  owns  shares  in  the  South- Western  Rail- 
load  Company  to  the  amount  of  $15,000  00  or  $20,000  00, 
irhich,  by  law,  cannot  be  levied  on  and  sold.  Therefore,  he 
prays  that  Parker  be  enjoined  from  transferring  his  stock  or 
3«oeiving  its  dividends,  and  that  said  company  be  enjoined 
from  recognizing  such  transfer,  or  (raying  the  dividends. 

The  Chancellor  ordered  Parker  and  the  company  to  show 
cause  on  a  named  day,  why  the  injunction  should  not  be 
granted,  as  prayed  for,  "  and  that  in  the  meantime  they  and 
each  of  them  abstain  and  desist  from  any  and  all  interfer- 
ence or  disposition  of  said  railroad  stock  therein  named,  until 
the  farther  order  of  the  Court,  under  a.penalty  of  $10,000  00 
each.'' 

The  defendants  demurred  to  the  bilL  on  the  following 
giroonds :  Because  complainant  claimed  no  interest,  right  or 
title  present  or  prospective  in  said  stock ;  his  redress  at  law 
is  adequate ;  there  is  no  sufficient  charge  of  fraud ;  there  is 
no  averrment  of  present  or  anticipated  insolvency ;  no  right 
of  action  has  accrued  to  the  complainant  against  Parker,  etc. 
The  Court  sustained  the  demurrer,  thereby  refusing  the 
iajanction.  The  complainant's  solicitor  assigns  said  ruling 
as  error.  It  is  stated  that  he  claimed  that  by  the  original 
order^  and  by  bis  supersedeas  of  the  judgment  of  the  Chan- 
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oellor,  the  temporary  iojunctioo  was  still  sabeisting,  toi 
averring  that  the  Chancellor  would  not  86  ho^^  invoked  the 
decision  of  this  Court  upon  that  point. 

W.  A.  Hawkins,  for  plaintiff  in  error. 

WiEST  Harris,  A.  Hood,  for  defendants  in  error. 

Brown,  C.  J. 

1 .  This  bill  contains  no  specific  charge  of  any  particularadi 
of  fhiud,  or  fraudulent  practices  by  the  defendants,  andii 
tlie  absence  of  such  specific  allegations  an  injunction  shooU 
not  be  granted  for  fraud  perpetrated  by  the  defendants,  evei 
in  a  case  where  the  injury  might  be  irreparable.  If  the  oom- 
plainant  fears  irreparable  injury  from  the  fitiuduleot  acts  of 
the  defendants,  he  must  set  forth  plainly  and  distinctly  the 
grounds  of  his  apprehension. 

2.  There  is  no  charge  in  this  bill  that  the  defendant  Fu^ 
ker  is  beyond  the  jurisdiction  of  the  Court,  or  that  he  is  in- 
solvent. The  allegation  is,  that  Parker  has  parted  with  md 
of  his  property,  which  is  subject  to  levy  and  sale,  except  his 
residence.  Thfs  may  be  true,  and  he  may  still  be  abundantly 
solvent.  The  bill  does  not  show  how  much  proper^  he  hid 
or  how  much  is  lefl  after  he  has  parted  with  most  of  it  Hm 
purchase-money  of  the  entire  tract  of  land  is  only  $5,50(^ 
and  the  litigation  about  the  title  applies  to  but  one  lot— ^ 
most  important  one,  it  is  said — ^but  the  damage  in  ca^  ^ 
failure  of  title  to  that  lot  would  be  considerably  less  than  the 
whole  sum  paid  for  the  tract,  consisting  of  several  lots  and 
parts  of  lots.  In  addition  to  the  other  property,  whatever  it 
may  be,  which  it  is  admitted  Parker  owns,  the  bill  statai 
that  he  is  the  owner  of  $15,000  to  $20,000  of  the  capitJ 
stock  of  the  South-Western  Railroad  Company,  This,  with- 
out reference  to  his  other  property,  is  much  more  thanenoogh 
to  pay  any  damages  that  the  complainant  may  expect  to  re- 
cover in  case  of  a  failure  of  the  title  to  the  lot  of  land  io 
dispute. 

The  bill  further  alleges  that  the  railroad  stock,  by  law, '» 
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Dot  subject  to  levy  and  sale.  This  allegation  Beems  to  have 
been  made  without  reference  to  section  2584  of  the  Revised 
Code,  which  provides  that  such  shares  may  be  levied  on  and 
8oId,  either  under  attachment  or/,  /a.,  in  any  county  through 
which  the  railroad  passes.  We  think  the  Judge  did  right  in 
refusing  to  grant  the  injunction,  as  the  bill  sets  up  no  suffi- 
cient equity  to  entitle  the  complainant  to  it. 

3.  In  this  case,  the  Judge  ordered  that  the  defendants  show 
cause,  on  a  certain  day,  why  an  injunction  should  not  be 
granted,  ''and  that  in  the  meantime,  they  and  each  of  them^ 
abstain  and  desist  from  any  and  all  interference  or  disposition 
of  said  railroad  stock  therein  named,  until  the  further  order 
of  this  Court,  under  a  penalty  of  ten  thousand  dollars  each." 
It  is  claimed  that  this  temporary  injunction  was  such  ajudg- 
ment  of  the  Court  below,  as  may  be  continued  in  force  till 
the  hearing  in  this  Court,  by  bond  given  to  operate  as  a 
mipersedeas  of  the  judgment  refusing  the  injunction.  We 
think  not.  The  temporary  injunction  expired  of  its  own 
limitation  when  the  Judge,  on  the  hearing,  refused  to  grant 
the  injunction,  and  no  further  vitality  could  be  given  to  it, 
nor  was  it  continued  in  force  pending  the  proceedings  in  this 
Courts  by  a  mpersedeas  of  the  judgment  refusing  tlie  iuj unc- 
tion upon  the  bearing. 

The  writ  of  injunction  is  harsh  remedy,  and  should  only 
be  granted  in  eases,  where  the  parties  applying  for  it  show 
themselves  clearly  entitled  to  it  under  well  settled  rules  of 
legal  equity.  Again,  the  Chancellor  bias  a  large  legal  dis- 
cretion in  granting,  or  refusing,  or  dissolving  injunctions, 
which  should  not  be  controlled  by  this  Court  except  in  coses  of 
manifest  abuse  of  that  discretion.  Temporary  injunctions  are 
frequently  granted  by  the  Chapcellor  on  an  ^x  parte  showing, 
to  prevent  supposed  injuries  till  both  sides  can  be  heard. 
And  it  might  work  great  mischief  if  they  could  be  continued 
hftroe  till  a  hearing  in  the  Supreme  Court,  by  virtue  of  the 
Ul  of  exceptions,  operating  as  a  guperaedeaa  of  the  jddg- 
tait  refusing  the  injunction  on  the  hearing. 

We  do  not  think  section  4203  of  the  Revised  Code  iwas 
intended  to  apply  to  orders  of  this  character,  or  that  they 
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are  continued  in  force  bj  the  bill  of  exceptions  operating  as 
a  supersedeas,  when  bond  is  given  under  said  section.  T^ 
are  interlocutory  orders  of  the  Chancellor^  which  cette  to 
operate  when  his  order  sets  them  aside.  In  this  ease,  the 
Chancellor  ordered  that  his  judgment  refusing  the  injnDGtio& 
'^ operate  as  a  limit"  to  the  temporary  injunction,  which  had 
heretofore  been  granted  to  hold  till  the  further  order  of  the 
Court.  We  see  no  error  in  this.  We  hold  that  the  tempo- 
rary injunction  ceased  to  operate  from  the  time  when  said 
order  was  granted. 
Judgment  affirmed. 


DoE^  ex  dem.^  TuGQLE  and  wife,  et  al.,  plaintifi&iu  error,  rs. 
Roe  and  John  H.  McMath,  et  oL,  defendants  in  error. 

(McGat.  J.,  having  been  of  oounBel  in  this  cause,  did  not  preaide.) 

A  grant  issued  to  Isaac  0.  Holland,  orphan.  It  appeared  bj  parol  that 
there  was  no  such  person  as  Isaac  0.  Holland,  orphan,  in  the  district 
at  the  time  of  giving  in  for  draws,  but  that  Isaac  0.  Holland's  orphu, 
Hary  Holland,  was  in  the  district  and  did  give  in  for  a  draw :  Hdd^ 
that  papol  evidence  of  these  facts,  may  be  given  to  the  jary,  dM  to 
prove  a  mistake  in  the  name  of  the  grantee,  bat  to  give  effect  to  w 
grant,  by  identifying  the  person  intended  as  the  grantee. 

*  Ejectment.     Explanation  of  grant.    Decided  by  Judge 
Clark,    Sumter  Superior  Court    April  Term,  1869. 

This  was  ejectment  in  favor  of  Doe  on  the  several  demises 
of  Benjamin  F.  Tuggle  and  his  wife,  formerly  Mary  0.  Hol- 
land, and  H.  S.  and  Eli  S.  Glover,  executors  of  Eli  Glover, 
deceased,  against  Boe,  casual  ejector,  and  McMath  and  Jolin 
Teal,  tenants,  for  lot  of  land  No.  240,  26th  district  of  said 
county. 

The  plaintiff  read  in  evidence  a  grant  of  said  lot  {rom  tk 
State  to  "  Isaac  O.  Holland,  orphan,"  of  Wilder's  disfrici, 
Jasper  county,  Georgia,  dated  8tb  of  November,  1837,  the 
will  of  Eli  Glover,  deceased,  and  the  letters  testamentary  <^ 
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lis  estate  to  said  H.  S.  and  Eli  S.  Glover,  as  his  executors. 
Chey  then  proposed  to  sliow,  by  witnesses,  the  following 
acts:  that  no  such  person  as  Isaac  O.  Holland  ever  lived  in 
ftid  district;  that  Mary  Holland  did  live  therein  at  Lawson 
BoUand's,  till  she  married  Tuggle;  that  Isaac  O.  Holland 
iv^  in  Virginia,  and  died  there  in  1812  or  1813;  that  he 
was  a  brother  of  said  Lawson  Holland ;  that  said  Mary  was 
bhe  daughter  of  said  Isaac  O.,  and  was  an  orphan ;  that  she 
same  to  Greorgia  about  1819,  lived  in  said  Wilder's  district 
IQ  1825-6-7,  and  when  the  draws  were  given  in  for.  The 
object  of  this  testimony  being  to  show  that  the  grant  should 
have  issued  to  Isaac  O.  Holland's  orphan,  Mrs.  Tuggle,  it 
^ras  objected  to  and  ruled  out.  The  plaintiff,  being  unable 
to  make  out  title  without  this  explanation,  was  non-suited. 
The  rejection  of  said  oral  evidence  is  assigned  as  error. 

Jas.  J.  Scarborough,  (by  S.  H.  Hawkins  and  Judge 
Richard  H.  Clark,)  said  that  the  evidence  was  admissible, 
citing  Bowen  &  Bowen  V8  Slaughter  and  Broum,  24  Oa.  JR., 
338;  Walker  vs.  WeUs,  25  Ga.  i2.,  141 ;  Brooking  vs.  Dear^ 
«iond,  27  Oa.  iZ.,  58';  8yke%  vs.  McRory,  decisions  of  March 
TTerm,  1861,  at  Atlanta,  223.  They  said  MaHin  vs.  Ander- 
4011,  24  Ga.  JR.,  301 ;  Code,  sec.  2330 ;  Patterson  vs.  Btieh- 
<»foii,  37  (?a.  JR.,  560,  should  be  closely  scrutinized.  Act  of 
1857  was  of  force  in  1860,  and  is  adopted  by  Att.  XT,  sec.  3. 

W.  A.  Hawkins,  for  defendant  in  error,  cited  Code,  sec. 
2321, 10  Ga.  K,  470;  11  Ga.  R,  282. 

Brown,  C.  J. 

Upon  the  authority  of  the  former  rulings  of  this  Court, 
ve  are  satisfied  the  parol  evidence  should  have  been  allowed 
to  go  to  the  jury,  to  show  that  there  never  was  any  such 
Pemon  as  Isaac  O.  Holland,  orphan,  in  the  district  when  the 
^w  was  given  in,  but  that  Isaac  O.  Holland's  orphan 
Muj  Holland,  who,  with  her  husband,  is  the  plaintiff  in 
^  case,  did  live  in  said  district,  and  did  give  in,  and  draw 
^e  lot  of  land  in  dispute. 
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This  presents  the  case  of  a  latent  ambigaity,  and  pa^ty 
evidence  is  admissible,  not  to  prove  a  mistake  in  the  name  of 
the  grantee,  but  to  give  effect  to  the  grant,  by  showui^ 
the  person  intended  as  the  grantee.  See  Bcwen^  d  oL^m, 
Slaughter y  d  ai.,  24  Oa.,  338 ;  Wialker  vs.  Wdb,  25  Oa.,  141; 
Brooking  vs.  Dearmond,  27  (zo.,  58;  Sykes  vs.  IfeRoret/fii^ 
cisions  at  Atlanta,  March  Term,  1861,  not  yet  published. 

While  there  is  some  apparent  conflict  in  the  decisions  on 
this  question,  we  think  those  above  cited  lay  down  the  cor- 
rect rule,  and  we  follow  them. 

Judgment  reversed. 


D.  H.  Baldwin,  executor,  plaintiff  in  error,  vs.  Abchi- 
BALD  B.  McCrea,  defendant  in  error. 

(McGat,  J.,  haTins  been  of  eounsel  in  thii  CAnfe,  did  not  preiUeJ 

> 
When  a  bill  was  filed  for  a  new  trial|  in  an  action  of  ejectment,  on  the 
ground  that  the  witness  by  whom  the  defendant  proved  ad?er8e  poi* 
session  for  the  legal  period,  has  since  refreshed  his  recollection,  uA 
will  now  testify  that  he  was  mistaken  as  to  the  time  when  the  poMet* 
sion  commenced,  and  the  bill  was  dismissed  for  want  of  equity,  m^ 
that  judgment  was  affirmed  in  this  Conrt;  a  motion  foranewttial, 
made  at  a  subsequent  term  of  the  Court  in  the  same  case,  on  the  stne 
ground,  will  not  be  entertained  by  the  Court.  The  qasUon  is  reta^ 
dicata. 

Motion  for  new  trial.    Decided  by  Judge  Clark.    Sum- 
ter Superior  Court.     February  Term,  1869. 

This  is  the  same  ease  reported  in  37  Oa.  R.,  48,  {Jones  i». 
MoOreay)  with  this  exception :  After  the  Sopreme  Court  W 
affirmed  the  judgment  of  the  Court  below  holding  that  a  new 
trial  could  not  be  obtained  by  the  bill  for  the  reasons  given 
therein,  the  counsel  moved,  at  law,  for  a  new  trial  upon  tb« 
same  ground.  The  Court  overruled  the  motion,  and  that  tf 
assigned  as  error.. 
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1.  H.  Hawkins,  Tor  plaintiff  in  error,  cited  the  Code,  sec- 
ts 3668,  3670;  Taylor  vs.  SuUon,  15  Oa.  R,  103;  Tar- 
vs.  McCay,  lb,,  550;  Graham  on  N.  Trials,  573-4; 
hick  A  Orr  vs.  Hawkins,  ante,  174;  Moore  vs.  Ulm,  34 
frgia  Reports,  565;  Augusta  Manufacturing  Company, 
WUbw,Zl  Georgia  i2.,  365;  11  Oa.  5.,  313;  GantA 
Pherson  vs.  Carmichael  &  Co.,  31  Oa.  B.,  737  ;  Candler 
Hammond,  23  Oa,  R,  493;  Grady  vs.  Hightower,  1 
2y,  Gra.  JR.,  253,  and  reversed ;  Jones  vs.  McOrea,  37  Ga. 
48,  and  Mischell  vs.  Printup,  25  Ga.  R.,  182. 

fAMES  J.  Scarborough,  by  W.  A.  Hawkins,  for  de- 
Jant  in  error,  cited,  Jones  vs.  MoCrea,  37  Ga.  R.,  48,  and 
1  this  matter  was  res  adjvdicata. 

Jrown,  C.  J. 

^e  see  no  cause  for  complaint  at  the  decision  of  this  case, 
17  Ga.  R.,  48.  That  ruling  is  sustained  by  Mitcliell  vs. 
mt:up,  25  Ga.  R.,  1 82,  and  by  Beard  vs.  Simmons,  9  Oa. 
4.  The  other  application  for  new  trial,  in  this  case,  was 
le  upon  the  identical  ground  set  forth  in  this  application, 
I  was  overruled  by  this  Court.  A  party  can  not  avoid  the 
ct  of  a  solemn  adjudication  of  his  rights  in  a  Court  of 
ipetent  jurisdiction,  by  a  change  of  Jorum,  from  the  equity 
the  law  side  of  the  Court.  The  maxim  "  res  judicaiae 
>  verOate  eu^piuntur/^  is  applicable. 
FudgmeDt  a£Brmed. 


652         SUPBEME  CiOUBT  OF  GEOBQIA. 

Moodj  etiiLjVS.  Ronaldson. 

F.  P.  Moody  et  al,y  plaintiff  in  error,  vs.  A.  G.  Ronald- 
son,  administrator,  defendant  in  error. 

1.  Under  section  4005  of  the  Revised  Code,  the  administrator  oftke 
deceased  landlord  may  make  the  affidavit  and  institute  the  procee^n{S 
to  dispossess  a  tenant  who  holds  over. 

%  When  the  affidavit  is  made  by  the  administrator,  a  coanter-affidAvit 
filed  by  the  tenant,  that  he  does  not  hold  the  premises  either  by  leue^ 
rent,  at  will,  by  snffirance,  or  otherwise,  from  said  Ronaldson  (tba 
administrator)  or  from  any  one  under  whom  he  claims  the  prmimi 
or  from  any  one  claiming  the  premises  under  him,  is  a  sufficient  com* 
pliance  with  the  statute,  and  it  was  error  in  the  Court  to  refuse  to 
allow  the  issue  thus  presented  to  be  submitted  to  a  jury,  and  to  order 
the  sheriff  to  proceed  to  dispossess  the  tenant. 

Landlord  and  tenant.  Decided  by  Judge  Clare.  Sam- 
ter  Superior  Court.    April  Term,  1869. 

Ronaldson,  as  administrator  of  Josiah  Moody,  made  i& 
affidavit  that  his  intestate  leased  a  certain  lot  of  land  to  Mrs. 
"  F.  P.  Moody  and  her  child,  Edward  Moody,"  for  a  term 
which  had  expired,  and  that  they,  upon  demand  made,  had 
refused  to  give  him  possession  of  the  premises.  Prooei 
issued  to  put  them  out,  and  Mrs.  Moody  tendered  to  tiN 
sheriff  her  counter-affidavit,  in  which  she  swore  that  die 
did  '^  not  hold  the  premises,  either  by  lease,  rent,  at  will|  hj 
suffrance  or  otherwise,  from  the  said  Andrew  J.  Ronaldson, 
or  from  any  one  ui^der  whom  he  claims  the  premises,  or 
from  any  one  claiming  the  premises  under  him,''  and  gave 
bond  accordingly,  signed  by  her  only.  The  bond  and  affi- 
davit were  witnessed  by  the  Judge  of  the  Superior  Coaii 
The  sheriff  took  this  affidavit  and  bond  and  returned  the 
cause  to  Court. 

When  the  cause  came  on  for  trial,  plaintiff's  attornef 
moved  to  dismiss  said  affidavit  and  bond  of  Mrs.  Mood/i 
because  it  was  not  according  to  the  statute  for  such  cisei  ; 
provided.  Her  counsel  said  it  was  sufficient,  but  proposed, 
if  the  Court  thought  it  insufficient,  to  amend  it  by  inserdif 
after  "Ronaldson"  the  words  "either  personally  or  as  ad- 
ministrator  of  said  estate,"  and  also  produced  and  proposed   ■ 
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0  file  the  afBdavit  and  bond  of  said  Edv^rd  Moody  aoeord« 
Qg  to  law.  The  Coarb  refused  to  a]l6w  the  amendment 
lade^  or  to  allow  Edward  Moody's  affidavit  and  bond  to  be 
led. 

'  The  defendant's  attorney  thdn  moved  to  dismiss  the  origi- 
al  prooeeding  fipon  the  ground  that  snch  proceedings  coinld 
ot  be  instituted  by  an  administrator.  The  Court  overruled 
kis  motion,  and  ordered  the  sheriff  to  proceed  to  gcct  Mrs. 
(oody  and  her  son,  and  to  put  said  Ronaldson  in  possesBion, 
The  refusal  to  allow  the  amendment;  to  allow  the  affldilvit 
nd  bond  of  the  -son  to  bo  filed,  to  dismiss  the  proceeding 
nd  his  final  order,  are  nil  assigned  as  error. 

•  ■         • .      . 

Hawkins  &  Bubke,  for  plaintifis  in  error. 

N.  A.  Smith,  for  defendant  in  error,  cited  Code,  sees. 
220,  2149;  Oor^en  v$.  Kemon^  1  Keay,  (Ga.  /(.,;. 379/ 
ijfee  vs.  FUmnaganf  lb,,  541 ;  JRiohardson  et  al.,  vs.  'Harvei/^ 
iminlstralorf  37  Ga.  JR,,  224,  as  to  administrator's  right 
» recover  the  land.  He  said  the  affidavit  and  bond  were 
ad  because  by  Mrs.  Moody  only  when  the  proceeding  was 
pinst  her  and  another,  and  was  witnessed  by  .the  Judge  of 
lis  Superior  Court  instead  of  the  sheriff;  Code,  se;es.  4006| 
007:  Amendment  was  not  allowable,  Code,  seos.  3430, 
453,  Oardin  es.  Standi^,  20  Oa.  i?.,  105  ;  Perri/  vs.  Mar* 
w,  26  Oa.  £.,477/  JJeaU  vs.  Blake,  13  Oa.  JL,  217. 

Brown,  C.  J., 

1.  Under  section  4006  of  the  Revised  Code,  whenaten* 
nt  holds  over,  the  owner,  his  agent,  or  attorney  at  law,  or 
ttomey  in  fact,  may  demand  posseasion  of  the  premises,  and 
f  the  tenant  refuses  or  omits  to  deliver  the  possession  when 
0  demanded,  may  go  before  the  Judge  of  the  Superior  Court, 
r.  any  Justice  of  the  Peace,  and  make  oath  of  the  facts. 
Vhen  said  affidavit  has  been  made,  the  next  section  provides 
litt  the  officer  before  whom  it  is  made,  shall  grant  and  issne 
i  wteant  or  process,  directed  to  the  sheriff  or  his  deputy,  or 
U7  lawfbl  oonstable  of  the  county  where  the  land  lies,  oom- 
YoK-  zxzvin— 42. 
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manding  and  requiring  him  to  deliver  to  the  owner  or  \k 
representative,  full  and  qaiet  possession,  etc  . 

We  think  a  just  and  fair  constraotton  of  these  fiectiooi 
authorizes  the  administrator  of  a  deceased  owner,  whonp- 
regents  him,  and  is,  in  fact,  for  the  purpoees  of  paying  debti 
and  of  distribution,  the  legal  owner  of  the  lands  of  tlie 
estate  which  he  represents,  to  make  the  affidavit,  and  iud- 
tute  the  proper  proceeding  to  expel  the  tenant  who  boidi 
over,  iuid  refuses  to  surrender  the  possession  on  demand. 

2.  Section  4007  provides  that  the  tenant  may  arrest  the 
proceedings  and  prevent  the  removal  of  himself  and  goodi 
from  the  laud  by  declaring,  on  oath,  among  other  tUogi^ 
^'  that  he  does  not  hold  the  premises,  either  by  lease  or  reot, 
or  at  will,  or  by  sniFranoe,  or  otherwise,  from  the  perMnirho 
made  the  affidavit  on  which  the  warrant  issued,  or  from  aaj 
one  under  whom  he  claims  the  premises,  or  from  any  one 
claiming  the  premises  under  him.  The  counter-affidavit  of 
the  tenant  in  tliis  case,  followed  the  language  of  the  statute 
as  above  quoted,  and  was,  in  our  opinion,  sufficient.  As  m 
hold  that  the  administrator,  as  the  representative  of  theo\rDer| 
and  for  certain  legal  purposes  himself  the  owner,  may  make  the 
original  affidavit,  and  commence  the  proceeding,  it  fblloirs 
that  the  tenant  may  treat  him  as  owner,  in  the  counter-aiSils- 
vit,  and  he  has  no  right  to  complain.  The  affidavit,  in  this 
case,  states  not  only  that  the  tenant  does  not  hold  by  lease,  etc., 
from  said  Ronaldson,  (the  administrator,)  but  that  she  does 
not  hold  from  any  one  under  whom  he  claims  the  prenuMS. 
This  is  all  tlie  statute  requires.  We  think  the  Court  erred 
in  dismissing  the  affidavit  of  the  tenant,  and  in  ordering  the 
sheriff  to  put  the  administrat(Mr  in  possesson.  The  issM, 
maide  up  by  these  affidavits,  should  have  been  submitted  t(»i 
jury,  as  required  by  law. 

Judgment  reveled. 


■  ■ 
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Green  tte.  Anderton. 

Koais  P.  GkbE5,   executor,    plaintiff  in   error,  V9.  JoHK 

Anderson^  defendant  in  error. 

X  When  a  testator,  who  died  in  1853,  by  willf  directed  that  his  executors 
cause  to  be  removed  to  a  free  State,  and  there  emancipated,  his  negro 
'boy  John,  and  that  the  executors  pay  the  expense  of  his  remoral,  and 
for  hid  reasonable  support  and  schoolingi  antil  he  is  put  to  a  trade,  and 
when,  jf  he  do,  he  reaches  the  age  of  twenty -one  years,  they  inrest  and 
secure,  for  his  benefit,  as  they  may  deem  best,  the  sum  of  three  thou- 
sand dolfara,  to  be  raised  out  of  the  estate :  J7e/<2,  that  such  devise 
constituted  a  legal  trust,  which  neither  contravened  the  policy  of  the 
State  at  that  time,  nor  the  present  time. 

SL  It  was  the  duty  of  the  qualified  executor,  to  execute  this  trust,  and  his 

^  failure  to  do  so,  till  after  John  was  twenty*one  years  of  age,  and  his 

detention  in  Georgia,  as  a  slave,  by  the  executor,  did  not  destroy  the 

trust,  or  prevent  its  execution  at  a  later  period.    Equity  considers 

that  done  which  ought  to  be  done,  and  directs  its  relief  aecordingly. 

8.  Slavery  having  been  aUplisbed  in  Georgia,  and  freedom  having  come 

to  John,  when  he  was  not  permitted  to  go  to  it,  as  directed  by  the  will, 

and  promised  by  the  executor  when  he  assumed  the  trust,  he  being 

nrijyris  with  the  right  to  litigate,  in  the  Courts  of  this  State,  may,  in  his 

'  own  name,  (as  heis  orer  twenty-one  years  of  age),  proceed  in  a  Court 

-  ofequity,  to  compel  the  execution  of  the  trust,  in  accordance  with  the 
will,  or  as  nearly  so  as  the  changed  condition  of  the  country  will  per- 
nut,  and  io  recover,  not  ouly  the  legacy,  as  provided  by  the  will,  but 
nch  reasooable  compensation,  for  the  support  and  education,  which 
the  will  gave  him,  as  the  Court  may  find  due  and  unpaid. 

L.  While  a  freedman  may,  in  the  Courts  of  this  State,  enforce  any  Ic^ 
equity  which  was  created  in  his  favor,  while  a  slave,  that  did  not  then 
cbntfavene  the  policy  of  the  law,  he  can  not  maintain  an  action  for  in- 
juries wfa^eh  he  may  have  received,  or  for  wages  on  account  of  labor 
done  by  him,  while  he  was  a  slave. 

Klanumlssion.  Emancipatioo.  Decided  hy  Judge  Gib- 
^K.    Barke  Superior  Court.    May  Term,  1868. 

Auguatug  H.  Anderson,  of  Burke  county,  Greorgia,  died  in 
1853,  testate.    The  will  was  as  follows : 

Item  Ist  provided  for  the  payment  of  hie  debts. 

Item  2nd  loaned  to  his  wife  certain  slaves,  and  furniture, 
during  her  life,  gave  her  a  carriage  and  horses  and  the  privi- 
lege of  oaiug  his  residences  in  Burke  and  Richmond  counties, 
Mil  the  Ist  of  January,  1875,  if  she  lived  to  that  period. 

Item  3d  gave  to  one  Bugg,  the  right  to  reside  at  hisplace^ 
^ondiand,''  as  long  as  he  wished,  etc 
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GrMB  ei.  AndenoQ. 

Item  4th  gave  to  Augustus  Anderson,  8on.of  one  Murphy, 
8500  00,  to  be  held  by  Murphy  for  bis  use. 

Item  5tli  gave  to  Adam  and  Maria,  two  old  slaves,  $20  00 
each,  per  annum,  and  provided  for  their  kind  treatment 

Item  6th  was  as  follows :  "I  desire  and  direct  that  my 
executors  cause  to  be  removed  to  a  free  State,  and  there 
emanci{>ated,  John,  son  of  my  negro  woman  slave,  Lonisi; 
that  they  pay  the  expenses  of  sUcli  removal^  and  for  the  rea- 
sonable support  and  scliooliug  of  said  John,  until  he  is  put  to 
a  trade,  aud  that  when,  if  he  do,  reach  the  age  of  tweotv-ooe 
years,  they  invest  and  secure  for  his  benefit,  as  (they)  may 
deem  Lest,  the  sum  of  three  thousand  dollarsi  to  be  raised 
out  of  my  estate." 

Item  7th  was  as  follows :  ''I  desire  and  direct  thai  mv  lie*' 
gro  slave,  Louisa,  mother  of  said  John^  shall  be  kept  at  nj 
Burke  plantation  till  the  1st  of  January,  1875,  that  she  k 
kindly  treated  and  provided  for,  that  she  be  employed  is  a 
aeamatress  as  heretofore,  and  that  she  be  paid  by  execatoo^ 
annually,  until  that  time,  the  sum  of  fifty  dollars,  if  she  chooA 
then  (in  1875}  to  go  to  a  free  State  and  be  emancipateil,  wj 
executors  are  directed  to  carry  out  her  determination,  and  to 
invest  and  secure  for  her  use,  as  they  may  think  best,  two 
thousand  dollars,  to  be  raised  out  of  my  estate,  the  interest  of 
which  she  is  to  receive  during  her  life,  and  then  lierson  Johfl^ 
if  in  life,  is  to  have  the  benefit  of  said  investment  aUoiutdly. 
If  said  slave,  Louisa,  shall  determine  not  to  go  to  afreeStat^ 
then  I  give  her  to  my  son-iu-Iaw,  Moses  P.  Qfeen,  if  theab 
life,  or  if  not,  to  any  one  of  the  children  or  decendants  otwj; 
daughter  Martha,  that  said  slave  may  select  as  her  owner.' 

Ite^i  8th  gave  to  Moses  P.  Green  absolutely  the  sltvi^ 
before  loaned  him,  with  privilege  of  using  any  of  testaton 
land  till  1st  Januar}',  1875,  ffratis. 

Item  9th  appropriated  $100  00  per  annum  till  I^  Jano*: 

airy,  1875,  to  pay  a  missionary  for  his  slaves.  . 

-  Item  10th  provided  that  the  residue  of  his  estate,  wiC 

the  wife's  legacy,  afler  her  death,  should  be  kept  togedtf< 

till  the  1st  of  January,  1875,  etc 

Item  11th  provided  that  the  net  income  of  the  e9li4i 
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GhrMD  M .  ABdenon. 
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Iter  payiog  l^acies,  .should  be  paid  ooe-tbird  to  big  wife 
Bring  life,  one-third  to  said  Qreene  during  hifi  life,  remainder 
nt  to  Ghreene's  wife  and  then  to  the  guardian  of  her  child- 
tD,  and  that  the  other  third  should  be  held  bj  the  executora 
r  the  neesy  eta,  specified  in  the  12th  item ;  hie  wife's  thitd, 
her  death,  was  to  be  divided  in  halves  and  go  as  the  otfaa 
lirde. 

Item  12th  provided  that  the  inoome  from  11th  item  should 
f  invested  as  the  executors  thought  best,  to  be  paid  to  his 
inghter,  Susan,  or  her  children,  as  they  needed  it,  and  oa 
m  1st  of  Januaiy,  1875,  this  fund  to  be  paid  to  her  chil-     ^ 
fen  or  their  descendants. 

Itrm  13th  provided  that,  on  the  1st  of  Januar}'^  1875,  the 
mduwn  of  the  estate  not  disposed  of,  if  his  wife  M^as  then 
isd,  be  divided  into  halves,  one^half  to  go  to  Martha's 
lildron  and  tlie  other  to  Susan's  children,  on  terms  specified, 
provision  was  also  made  here  for  the  wife,  should  she  be 
ive  in  1875. 

Item  14th  provided  that  if  Susan '  or  Martha  were  alive 
i  the  1st  of  January,  1875,  and  childless,  each  should  take 
tsoiutely  said  half  given  to  her  children. 
Item  15th  required  the  executors  to  secure  the  legacies  to 
le  females  to  their  sole  use,  unless  they  thought  it  not  pro* 
tr  to  do  so. 

Item  16th  provided  that  if,  on  the  1st  of  January,  1875^ 
ipeison  was  dive,  or  represented  by  lineal  .(not  collateral) 
Boendant,  the  exeoutors  should  sell  all  the  property  as  they 
noght  best,  (seeing  that  the  slaves  got  good  masters,)  and 
17  $10)000  00  to  the  Georgia  Female  College,  at  Macon; 
lO/KX)  tX)  to  the  trustees  of  Emory  College,  at  Oxft>rd ; 
iDjOOO  00  for  the  endowment  of  a  free  school  of  Brigham's 
iMrict^  Burke  county;  020,000  00  for  the  endowment  of 
iiQtlier  such  school  near  Lester's  district,  in  said  county;  and 
ii  esecotors  were  to  see  that  neoessary  acts  of  incorporation 
tve  bad  for  these  purposes;  any  balance  was  to  be  used  in 
wilding  and  endowing  a  college,  under  the  control  of  the 
eifaodisi  denomination,  at  Brothersville,  Bkhmond  oounty,* 
iorgiai  etfs.       ' 
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careen  ts^  Aadsnon. 
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Item  17th  nominated. Moses  P.  Oreen,  Chkrles  J.  JcnkioB, 
Elisha  A.  AUen^  and  Andrew  J.  Miller,  as  his  ezeGOtonaod 
testamentary  guardians  of  any  legatee  who  might  be  a  DiMr 
when  his  or  her  legacy  was  payable. 

The  will  was  admitted  to  probate.    Greeoi  alone  of  said 
named  executors,  qualified  as  such.    This  negro^  John,  vii 
then  about  twelve  years  old.     In  some  way,  (it  does  not 
appear  how  by  the  reoordy)'the  Superior  Oourt  of  Burke 
county  had  this  will,  eta,  before  it,  and  in  1855  there  was  • 
decree,  that  Green,  as  suoh  ezecu(or,  should  extinguish  Bogg^s 
claim  by  purchase,  Uiat  he  should,  *'  under  the  directiou  of 
Thomas  M.  Berrien  and  Andrew  J.  Miller,  solicitors  in  tUi 
cause,  make  such  provision  and  investment  for  the  diTes, 
John,  Adam,  Maria,  and  Louisa,  and  such  disposition  of  thea 
aa  will  substantially  carry  out  the  provisions  of  said  irijl  in 
reUtion  to  them ;"  that  Green  be  allowed  to  retain,  for  ik 
own  use,  suoh  sum  out  of  the  estate  in  his  hands,  as  sbouldi 
in  the  opinion  of  said  solicitors,  be  sufficient  oonsidentioo 
for  the  release  of  his  privil^es  granted  in'  said  8th  item;  tkat 
Gkeen  sell  all  the  land  of  testator  in  Burke,  and  all  tb 
slaves  thereon,  (except  Adam,  John,   Maria,  and  Lodiaii) 
when  and  where^  and  on  such  terms  as  Green  and  theflolie- 
iters  should  agree  upon,  and  that,  after  paying  all  legacies  aid 
fees,  and  oosts,  and  making  the  investments  provided  &rii 
(he  decree,  the  residue  shall  be  invested,  under  the  direction  of 
said  solititors,  in  State  stock,  or  other  stocks  and  securititf 
for  the  uses  and  purposes  specified  in  said  will ;  that  Gfca 
report  annually  to  said  Court,  his  action  under  the  deoree: 
and  power  was  given  to  enlarge  the  decree  if  neoesssiyio 
ca^  out  the  same.    Pursuant  to  said  decree,  Green  prooeeM 
to  sell  the  property ;  bought  most  of  it  himself,  and  paid  tk 
other  legacies,  etc.     But  he  paid  Louisa  nothing.    Sbedi* 
in  1858  or  1859.  He  did  not  execute  the  will  as  to  Jobo,  M 
he  was  kept  in  Georgia  and  used  as  a  slave  until  slavery  ^ 
abolished.     He  became  of  age  in  1862. 

Upon  the  state  of  facts,  set  out  in  his  bill  for  aocoB^ 
against  Green,  filed  in  April,  1863,  said  negro,  John,  dais^ 
that  he  should  be  paid  the  $3,000  00,  also  what  it  ^ 
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Iiave  cost  Greea  to  b^ve  executed  t]ie  6th  item  pf  the  willj  as 
to  John,  and  also  the  annuity  and  legacy  given  to  his  mother 
by  the  7th  item  of  said  will,  with  interest  according  to  law. 
Green's  solicitors  demurred  to  this  bill. upon  the  grounds 
that  said  6th  and  7th  items  of  the  will  were  void,  under  the 
Acts  of  the  General  Assembly  of  Georgia,  passed  in  1801  and 
1818,  prohibiting  emancipation ;  because  John  never  has 
bad,  nor  has  any  a^city  to  take  under  said  will,  or  to  oom* 
pd  Green  to  perform ;  because  John  is  not,  and  never  was,  a 
csidsen  of  the  United  States  of  America,  having  such  rights 
■8  to  enable  him  to  sue  in  any  State  or  Federal  Court,  nor  ia 
there  any  law,  State  or  Federal,  giving  him  a  right  to  sue 
toii  any  claim  arising  before  emancipation,*  because  the  whole 
irill  showed  that  Green  had  the  right  to  refuse  performaiioe 
of  the  trusts  in  items  six  and  seven  specified ;  because,  (as  to 
the  daim  under  his  mother,)  her  death  defeated  any  claim 
which  she  had,  and  because,  for  the  reasons  aforesaid,  she 
could  not  take,  and,  therefore,  could  not  transmit  anything. 
Judge  Gibson  overruled  the  demurrer  as  to  John's,  claim 
luder  the  6th  item,  leaving  the  other  to  be  determined  at  the 
bearing.  This  decision  is  assigned  as  error  by  Green's  8olio« 
itors,  upon  the  points  indicated  in  the  demurrer. 

J.  J.  Jokes  and  A.  M,  Rooebs,  for  plaintiff  in  error,  said 
the  6th  item  was  void,  because  of  the  Acts  of  1801  and 
1818 ;  Cobb's  Digest,  983  and  991 ;  MiUer  vs.  Lewis,  (un- 
poblished  decision  of  this  Court  during  the  war,)  if  that 
lot  so  John  could  not  enforce  the  claim.  14  Ghu  /2.,  198 ; 
90,  610,  511 ;  23,  463;  26,  631 ;  2  Hill's  Chan.  B.,  304. 
The  decree  is  dormant.  Code,  sees.  2862,  4160.  John  wA4 
ID' party  to  it;  it  can  be  enforced  only  by^.  fa.  or  attach-* 
BM&t  Code,  sees.  4166, 4157.  Emancipation  gave  nothing 
Vat  freedom.  14  Oa.  R.,  198;  20,  610;  Civil  Bights  bill, 
iets  of  Georgia,  1865-6,  p.  239  ;  Amendment  United  States 
Coiistitntion,  Art.  XIV.  This  can  only  act  proepectfuUy. 
1  Kent's  Com.,  601 ;  Constitutions  of  1861  and  1866  >  34 
6a.  ^^  483 ;  Constitution  1868. 
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K  T,  Lawbon  and  Jameb  8.  Hook^  for  defencfaDt  in 
€nor,  replied,  that  the  6th  item  was  not  void,  (siting  4  G(u 
R,  445;  10,  263;  25, 109;  Cobb  oh  Slavery,  sees.  282-3- 
4^,  353-^6,  364-5-6-7. 

Brown,  *  C.  J. 

1.  The  testator,  by  hia  will,  directed  that  the  boy  John  be 
removed  to  a  free  State,  and  there  emanoipated|  and  that  the 
expense  of  bis  removal,  and  of  his  reasonable  support  lod 
schooling,  till  he  was  put  to  a  trade,  be  paid  out  of  the  ei^ 
by  the  executors,  and  when  he  arrived  at  the  age  of  iweatf* 
one,  the  executors  were  directed  to  invest  and  secure  fer  hii 
benefit,  the  sum  of  $3,000  00,  to  be  raised  out  of  the  estile 
of  the  testator.  We  hold  that  this  was  a  l^al  bequest,  ind 
that  it  constituted  a  legal  trust,  which  in  no  way  oontntvened 
the  policy  of  the  State  of  Greorgia  at  the  time  the  will  wtf 
made^  or  at  the  present  time.  I  will  not  enter  into  a  discoe- 
sion  of  this  question.  It  has  been  so  ably  discnased^iod 
the  rule  so  firmly  established  by  this  Court  in  a  number  of 
previous  cases,  as  to  render  it  a  work  of  supererogation  m 
njy  part.  See  Vance  vs.  Crawford,  4  Ga.j  445 ;  Cdoper  % 
£fo%,  10  Oa.,  263 ;  Sanden  V8.  Ward,  d  oL,  25  Gd,  169. 
And  see  Cobb  on  Slavery,  sees.  282-3-4-5,  353-5-6,  S6i-^ 
6-7. 

2.  The  position  being  established  that  this  was  a  legil 
trust,  it  follows  that  it  was  the  duty  of  the  qualified  execator 
to  execute  it.  Indeed,  it  was  his  sworn  duty  to  execute  it 
His  oath,  as  executor,  bound  his  conscience  to  its  faitbihl 
performance,  and  I  have  the  authority  of  the  late  letrori 
Chief  Justice  of  this  Court  for  saying,  that  this  is  a  nrt 
exception  to  the  rule,  which  is,  that  executors  or  troiteei 
have  been  faithful  to  their  oaths  in  the  execution  of  similff 
trusts.  In  Sanders  vs.  Ward,  et  cd.,  25  Ga.,  121,  Jodp 
Lumpkin,  in  replying  to  the  objection  that  such  trusts  oooU 
not  be  enforce  J,  us  slaves,  as  such,  could  not  sue  to  ^^^ 
them  executed,  says:  "  This  suggestion  has  been  urged  agsui 
and  again,  in  connection  with  the  point  under  consideratioBt 
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I  the  jslfive  States — in  Alabama,  lifisaissippiy  South  Caro* 
Virginiay  as  our  own  past  decisions  show — and  has  been 
iablj  overrnled.  Trustees  are  selected  by  the  testator, 
vount  of  the  confidence  reposed  in  them,  aqd  usually 
will  diflobai^  their  duty.  .  And*  if  there  be  doubts, 
will  apply  to  the  courts  for  direction.  However  fiiith-^ 
ire  may  be  to  the  living,  we  are  rarely  bo  to  the  dead* 
e  heirs  move  in  the  matter,  this  will  give  the  eourta 
lictiop,  and  they  will  compel,  by  their  decree,  an  ezecu- 
>f  the  trust.  How  many  trusts  of  fliis  sort  all  over  the 
States,  and  in  this  State,  havis  been  executed  ?  Have 
'ailed  for  wcnU  of  fidelity  in  the  trudeef  This  objection 
sginary."  Had  the  learned  Chief  Justice  lived  to  try 
3ase,  he  would  have  been  compelled  to  admit  that  at 
one  exception  to  the  rule  that  we  are  Apt  faithless  to  the 
exists,  and  that  the  objeotion  is  not  in  every  case  imagH 

• 

%  did  the  failure  of  this  executor  to -execute  this  will,  in 
lianoe  with  the  solemn  oath  which  he  had  taken,  and 
mduct  in  retaining  John  as  a  slave  in  this  State,  in  pid"^ 
I  violation  of  what  be  knew  to  -be  the  wbh  and  will  of" 
ither-in-law  while  in  life,  destroy  the  trust,  and  leave 
tdui  qui  irud  after  he  came  of  age,  and  became  free^ 
»ut  a  remedy?  We  think  not.  Equity  considers  that 
which  ought  to  be  done,  and  directs  its  relief  accord- 
.  Revised  Code,  section  3031.  This  trust  was  a  legal  . 
It  ought  to  be  executed,  and  a  Court  of  Equity  will 
feot  its  relief  as  to  enforce  its  execution. 
But  it  is  insisted  that  the  changed  condition  of  the  coun« 
snders  it  impossible,  to  execute  the  trust,  as  John  has  be^ 
iree  In  Georgia,  and  no  one  lias  the  right  to  compel  him; 
to  a  free  State,  as  directed  by  the  ¥rill.  And  it  is  further 
ly  with  great  earnestness,  by  the  learned  counsel  for  the 
tiff  in  error,  that  John  has  the  right  to  sue  in  the  Courts 
orgia,  for  any  legacy  given  to  him  while  a  slave,  or  for 
Keontion  of  any  trust  that  was  created  in  his  favor  while 
■B  a  slave.  -  While  we  admit  the  ingenuity  of  the  argu- 
^  ai^  admirfl  the  ability  with  which  it  was  urged,  we 
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can  not  sabscribe  to  the  propocution  as  a  aouad  one.  It  k 
tme,  the  will  can  not  now  be  literally  executed.  Bj  tlw 
neglect  of  the  exeeutor,  to  uae  the  very  mildest  tenny  John 
was  not  permitted  to  go  to  a  free  State  while  a  minor,  is 
ditected  by  the  testator.  But  soon  after  he  came  of  age^tlM 
free  state,  by  the  results  of  the  late  nnfortuoate  civil  war, 
came  to  him.  He  not  only  became  a  free  man,  but  he  aoqoiN 
ed  a  9^cUti8  in  the'  Courts  of  the  State.  He  acts  for  himself, 
and  has  the  right  to  litigate  with  the  execator  on  termsof 
equality  before  the  Ihw.  And,  we  hold  that  he  now  hastbe 
right,  in  a  Court  of  £qulty,  to  call  the  executor  to  aoooont, 
and  to  compel  the  execution  of  the  trust  in  his  favor  in  accord- 
ance with  the  will,  or  as  nearly  so  as  the  changed  conditionof 
the  cduntry  will  permit,  and  to  recover,  not  only  the  legicjr 
left  him  by  the  will,  but  such  reasonable  and  just  compensa- 
tion for  the  support  and  education  which  the  will  directed 
that  he  should  have,  as  may  be  found  to  be  due  and  unpaid. 
4.  It  was  insisted  that  the  rule  which  we  have  adopted  in 
this  case,  if  announced,  would  lead  to  an  immense  amount  of 
litigation,  as  it  would  authorize  freedmen  to  maintain  saitsifl 
the  Courts  of  this  State,  for  injuries  done  to  their  penofli 
while  they  were  slaves,  and  for  wi^es  during  the  same  period. 
We  anticipate  no  such  results.  There  is  a  very  broad  dis- 
tinction between  the  rule  which  we  maintain  and  the  oie 
which  counsel  insists  will  follow  as  a  necessary  consequeBeSi 
J  We  hold  that  a  freedman  of  legal  age,  may  commence  pro- 
ceedings to  enforce,  in  the  Courts  of  this  State,  any  eiistiif 
legal  or  equitable  right,  created  in  his  favor  while  he  wtsa 
slave,  that  did  not  then  contravene  the  policy  or  violate  tbe 
laws  of  the  State.  If,  in  other  words,  a  legal  trust  was  cr^ 
ated  in  bis  favor,  while  he  was  a  slave,  which  he  had  ao 
right  to  ask  the  Courts  to  enforce,  but  which  it  was  the  rigU 
and  duty  of  an  executor  or  trustee  to  execute,  or  to  enftfc* 
in  the  Courts  for  him,  he  may  now  institute  prooeediogatt 
his  own  name,  to  enforce  it^  if  the  executor  or  trustee  still 
refuses  to  account  to  him,  or  fiiils  to  execute  the  trust 

But  we  hold  that  a  freedman  has  no  right  of  action  in  oar 
Oourts,  to  recover  damages  for  injiflries  done  to  his  person 
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while  be  was  aslave,  or  for  wages  on  account  of  labor  doM 
hf  him  as  a  slave.  As  the  law  then  stood;  his  labor  belonged 
lo  his  owner,  and  the  owner  alone  had  a  right  of  action  to 
reoover  damages  for  injuries  lo  his  person.  By  his  transition 
from  slavery  to  freedom,  no  such  right  of  the  ownet  has 
been  transferred  to  him.  I  may  add,  that,  under  our  last 
itetute  of  limitations,  all  such  actions  for  petsonal  injnries, 
not  already  commenced,  are  forever  barred  and  foreclosed.  •  ' 
Judgment  affirmed. 


Ellen  D.  Dicken,  plaintiff  in  error,  va.  H.  T.  Dicken, 

defendant  in  error.  • 

1.  On  the  heariDg  of  a  motion  for  temporary  alimony,  pending  an  action 
for  dirorce,  the  merita  of  the  cause  are  not  in  issue.  But,  under  secf* 
tion  1735  of  the  Code,  the  Judge,  fixing  the  amount  of  alimqny,  mnjf 
inqnire  into  the  cause  and  circumstances  of  the  separation,  rending 
the  alimony  necessary,  and,  in  his  discretion,  may  refuse  it  altogether ; 
or  ha  may  grant  such  alimony,  including  the  expenses  of  the  litigatioHi 
as  the  condition  of  the  husband,  and  the  facts  of  the  case  may  joai* 
ify.  Bnt  the  Judge  should  exercise  a  sound  discretion,  and  should 
be  careful  that  he  does  not  so  use  this  discretionary  power,  as  to  en- 
courage the  separation  of  husbands  and  wiyes,  and  increase  litigation 
of  thia  character. 
X  Aftar  looking  into  the  cause  and  circumstances  of  this  separation,  wa 
are  aatisfied  the  Jndge.did  not  abuse  the  discretion  vested  in  him  1^ 
the  statute. 

'  Kvorce.    Alimony.    Decided  by  Judge  Green.    Spald- 
ing Superior  Court.    February  Term,  1869. 

Mrs.  Di^sken  Bned  her  Raid  husband  for  divoroe  upon  the 
groand  of  cruel  treatment.  The  charge  was,  that  on  the 
27th  of  August,  1868,  he  'Mayed  violent  hands  upon^^  het 
and ^'cruelly  treated  and  violently  used  her  without  any  cause 
whatever;"  that  on  said  day,  ^nd  other  days,  he  ^^did  resort. 
to  all  kinda  of  means  and  devices  to  harras8|  alarm  and  pan« 
iih*'  her  ^*  using,  at  various  times,  violent  threats,  and.  pre- 
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tending,  at  other  time^  to  be  deranged,  and  would  iuA,ii 
ber  presence  and  aboui;  the  house^  as  a  lunatic,  for  the  pa> 
pose  of  alarming  her."  The  schedule  of  his  property  mide 
by  her  footed  np  $5,426  00^  besides  $1,600  of  notes,  vfVA 
fthe  supposed  he  owned. 

He  was  called  on  to  show  cause  why  temporary  alitnooj 
and  attorney's  fees  should  not  be  paid  by  him.  At  the  beu* 
ing,  an  attorney-at-law  testified  that  $100  00  was  a  reason^ 
able  fee  for  prosecuting  this  cail^e,  if  it  is  defended ;  thai, 
supposing  defendant  to  be  worth  $4,000  00  or  $5,000  00, 
he  thought  $20  00  to  $25  00  per  month  was  quite  reason- 
able for  her  support,  either  at  the  homestead  or  boarding, 
perhaps  less  if  she  lived  in  the  country ;  that  the  hoose 
where  she  lived  was  worth  $2,000  00,. and  would  rent  fiif 
$260  00  j)er  annum. 

Another  attorney  testified  that,  if  this  cause  wa<«  defended, 
a  reasonable  attorney's  fee  for  prosecuting  it  would  be  fitnn 
$100  00  to  $200  00,  considering  defendant's  pecuniary  ability 
as  shown  by  his  return.  The  clerk  testified,  that  when  ihe 
libel  was  filed,  Mrs.  Dicken's  attorneys  told  him  not  to  issue 
process  at  once,  but  to  let  it  alone  for  a  week  or  two,  with  a 
view  of  having  the  cause  settled,  if  possible,  without  suit 

Here  movants  closed. 

Defendant  was  then  e^mined  in  his  own  behalf.  He 
testified  that  he  married  plaintiff  in  1838,  and  that  they  had 
Hyed  together  peaceably  till  last  summer;  that  he  had  been 
well  off,  pecuniarily,  but  lost  thirty-five  slaves  and  other 
property  by  the  war;  that  during  the  war  he  moved  to  a 
farm  four  miles  from  Griffin ;  his  wife  insisted  on  returning, 
and  he  moved  back  to  Griffin,  still  carrying  on  the  farm; 
that  after  the  war,  he  had  the  farm  dwelling  plastered  and 
repaired,  and  moved  back ;  his  old  slaves  consented  to  staj 
with  him ;  that  he  had  four  cooks,  but  neither  would  cook, 
because  his  wife  was  so  cross,  etc;  she  insisted  that  he  should 
sell  and  return  to' Griffin,  and  he  did  so  at  a  great  sacrifice; 
he  sold  his  farm  and  stock,  etx;.,  for  $4,700  00,  putting  bit 
land  at  $2  00  {)er  acre,  when  in  fact  it  was  w(»th  greatly 
more,  and  would  now  sell  for  $10  00  per  acre;  they  boarded, 
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ftnd  hid  wife  fell  out  with  her  landlady ;  he  then  bought  a 
house  at  a  high  price;  he  went  into  the  livery  business,  made 
money,  bat  was  disaatisfieil ;  after  a  year  he  sold  his  livery 
interests,  bought  cotton  and  lost  $1  ,G00  00 ;  this  embarrassed 
him  and  he  wished  to  return  to  the  country;  he  bought  a 
place  in  Pike  oounty,  but  his  wife  would  not  go  there;  he 
moved  there,  staid  about  a  week,  was  dissatisfied,  sold  out 
and  wished  to  buy  an  improved  place  of  Goddard,  in  Butts 
eoQnty,  near  a  church  which  he  had  been  serving  (as  a  minis- 
tsr)  for  nearly  eleven  years ;  his  wife  refused  to  go ;  no  place 
in  the  country  would  suit  her ;  it  cost  about  $1,500  00  per 
annum  to  live  in  Griffin,  and  he  had  no  income;  they  sepa- 
ntted ;  he  bought  the  Locust  Grove  property,  but  his  wife 
Would  not  go  and  live  with  him ;  he  went  away  from  it,  and 
ient  her  word  to  go  and  live  there  and  he  would  not  disturb 
her,  but  she  would  not  go. 

He  was  asked  if  he  had  ever  treated  her  cruelly.  This  was 
ol^ted  to,  because  cruel  treatment  was  the  ground  of  divorce 
alleged  in  the  libeK  The  Court  overruled  the  objec^tion.  He 
said  he  had  not,  but  that  on  the  contrary,  after  the  separation 
be  ^^irent  to  Griffin,  found  where  she  boarded  and  went  there, 
intending  to  beg  her,  on  his  knees,  to  return  to  him,  but  she 
Would  not  see  him.  He  wrote  a  letter  to  her  begging  her  to 
t^urn,  but  she  refused.  He  said  he  had  been  sick,  and  nearly 
lost  his  mind,  that  he  was  unwilling  now  for  her  to  live  ifrith 
him  unless  she  would  respect  him  as  the  bead  of  the  femily^ 
te  she  had  done ;  that  no  cffiirt  was  made  to  get  him  to  sup- 
port her  before  the  suit  was  brought ;  she  lived  in  hid  house 
in  Griffin,  and  he  supposed  was  getting  the  rent  of  another 
house  in  Griffin,  worth,  say  $12  00  per  month ;  (this  esti- 
mate was  aft«r^^ards  supported  by  another  witness;)  that  be 
hfld*iMnt  her  $10  00,  and  left  some  provisions  and  about 
Seventy-five  l6ads  of  wood  for  her  at  home  when  he  left. 

'  A  schedule  of  his  property  was  attached  to  his  answer  to 
the  mle.  It  was  as  follows :  100  acres  land  in  Henry  coun- 
ty, Geoi^a,  $600  00;  2  mules  and  a  wagon,  $400  00;  2 
f99W8,  $50  00 ;  merchandize  in  store,  $1,500  00 ;  furniture, 
f  60  00;  town  lot  in  Griffin,  $1,575  00;  town  lot  in  Griffin, 
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$300  00 ;  household  forniture,  in  Griffin,  $200  00;  2  oota 
on  Harris,  due  25th  of  December,  1869,  $760  00,  total ; 
noteou  Scott,  value  unknown,  $800  00;  note  qd  Walker, 
auppo^  value,  $130  00;  accoui^t  on  Thurman,  $3600; 
buggy  and  harness,  $125  00.  Of  this  property,  his  wife  had 
possession  and  control  of  the  lots  in  Griffin  and  the  houae* 
hold  furniture.  He  showed  by  scliedule  also,  that  he  owed 
$1,969  00. 

Dr.  Wooubey  testified,  that  defendant  moved  to  Locoat 
Grove  on  the  10th  of  September,  1868,  bought  some  land, 
and  for  a  time,  boarded  with  him ; '  that  defendant  was  UDivelli 
and  for  several  days  quite  sick ;  that  he  visited  him  doriog 
bis  illness  last  summer  and  found  him  in  a  low  state  of  health, 
and,  as  tlie  witness  tliought,  partially  insane;  that  be  did  not 
examine  him  professionally,  but  from  observing  him,  thou^t 
him  insane  or  partially  so.  Defendant  went  away,  stayed  ten 
or  twelve  days,  returned  and  began  merchandizing.  Soon 
he  began  living  at  the  store,  having  rations  oooked  for  hin 
and  his  clerk  at  the  store.  Last  fall  his  store  and  gooda  wan 
bumt^  and  he  tliereby  lost)  say  $2,000  00.  He  is  still  mtf- 
ohandizing,  but  not  making  more  than  will  support  him  and 
his  clerk,  and  he  owes  $500  00  for  the  Locust  Grove  propertj. 
^e  said  the  house  at  Locust  Grove  is  a  good  one  for  a  respeei* 
able  family,  and  the  community  is  a  respectable  one.  He 
testified  that  he  was  boarding  a  school-roistrns  and  a  work* 
man,  furnishing  lights,  washing,  etc.,  at  $12  00  per  monthf 
and  he  supposed  that  $6  00  per  month  was  enough  ibra 
lady's  wardrobe. 

Dr.  Sauni>ee(S,  their  family  physician,  bore  testimoDy 
that  they  had  lived  well  and  happily  together,  each  porforffi- 
ing  the  marital  duties ;  that  she  appeared  to  have  coiitiol» 
that  Dicken  generally  did  as  she  said.  Her  suggestiooa  al- 
luded to  by  him,  were  as  to  the  management  of  the  sick.  A 
witness  testified  that  he  visited  Dicken  when  he  was  very  sick, 
thathis  wife  did  not  speak  ven- affectionately  to  him,  thath^ 
called  her  by  affectionate  names,  but  she  would  not  come  to 
him;  f  hough  she  was  in  another  room  and  possibly  diditf^ 
hear  him. 
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«.  Dicken  was  examined.  So  much  of  her  teirtimooy  aa 
iportant  was  aa  follows :  Dickea  ooaaing  home,  in  thi9 
*  part  of  last  aammer^  complained  of  the  extravagant 
{  and  spoke  of  buying  an  unimproved  place  in  Butta 
y,  Georgia,  and  wished  her  to  go  there  and  live ;  she 
Dstrated,  saying,  th,at  with  thoir  limited  means  and  -his 
iced  age  and  feeble  health,  such  a  step  would  be  impru- 
He  then  insisted  upon  her  discharging  the  servants 
loing  the  cooking  in  person ;  she  replied  she  would  not 
e  cooking  for  him  to  save  his  life.  (She  said  his  con- 
and  talk  provoked  her  to  this  improper  remark.)  He 
ined  talking  and  became,  excited ;  she  went  into  the 
yard  and  then  into  the  front  yard ;  he  ordered  h^r  back 
ihe  house;  she  would  not  go,  and  he. said,  with  an  oath, 
lould ;  he  started  toward  her  in  a  violent  manner ;  she 
1  out  of  the  gate  on  to  the  sidewalk,  when  he  seized  her 
e  hands,  crossed  them,  and  dragged  and  forced  her  into 
ird,  thence  into  the  piazza,  thence  into  her  room,  shoved 
nto  a  chair,  took  hold  of  her  shoulder,  and,,  with  aa 
told  her  to  behave  herself;  some  ladies  came  in  and  he 
D  them  tluit  his  wife  had  been  living  out  of  the  church 
ig  that  she  was  backslidden  and  excited  about  it;  then 
■epiied  that  he  knew  that  was  not  the  cause  of  her 
ning,  and  he  relied  that  that  was  a  lie,  or  an  infernal 
>nce  before  that,  he  raised  a  saucer  at  the  table  and  waa 
;  throwing  it  at  her,  when  she  told  him  he  had  better 
ind  he  desisted ;  when  he  returned  from  Butts  coun^ 
and  her  in  bed  sick,  asked  her  who  was  her  physician, 
>ld  him ;  he  sat  awhile  and  then  remarked  that  he  had 
m  be  in  hell  as  there.  She  said  that,  for  eight  or  ten 
ha  before  their  separation,  his  conduct  was  terrifying, 
)be  was  afraid  to  live  with  him.  She  said  she  wished 
»ve  back  from  Butts  county  to  Griffin  because  the  house 
bad,  the  neighbors  were  few,  and  her  husband,  having 
|e  of  four  churches,  was  much  from  home.  She  was 
;ed  after  the  house  had,  been  repaired,  and  did  not  insist 
oviog^  but  her  husband  sold  out  because  his  old  servants 
1  not  stay  with  him ;  he  spoke  of  having  struck  at  a 
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negro  with  a  trace  chain,  and  said  had  he  hit  him,  he  might 
have  killed  him,  and  that  he  woald  farm  no  longer.  When 
asked  to  go  to  the  Pike  place,  she  taid  she  tho  ught  she  cleee^ 
ved  a  better  house;  he  insisting  upon  her  going,  she  raid  her 
dangbter's  situation  would  not  allow  her  to  go,  and  he  ap- 
peared satisfied ;  he  stayed  but  about  a  week  in  Pike,  and  thai 
sold  that  place;  that  wb.9  before  his  health  and  mind  appeared 
to  be  impaired ;  about  two  months  after  he  had  att^Mnpted 
to  kill  him&lf,  the  difficulty  occurred  which  caused  the  §cph 
ration ;  she  thought  him  then  in  his  right  mind ;  she  did 
not  think  him  insane  last  summer,  though  some  of  his  fneodi 
did ;  he  took  a  good  deal  of  laudanum  and  whiskej ;  she  al- 
ways treated  him  kindly,  and  would  not  have  left  him  hud 
it  been  possible  to  live  with  him ;  she^d  she  inherited  four 
or  five  slaves  and  some  monej,  which  went  into  their  oom* 
mon  stock,  and  she  had  assisted  in  accamulating  what  the/ 
had ;  she  thought  she  needed  $30  00  ^t  month  to  live ;  sail 
she  had  had  no  money  but  $12  00,  collected  for  rent,  $18  00 
for  wood  sold,  and  $10  00  sent  to  her  by  him ;  her  son-is- 
law,  by  Dioken's  consent,  was  living  with  her  in  DickeB*! 
house ;  she  was  told  that  he  would  let  her  live  with  him  if 
she  would  treat  every  one  who  came,  and  negroes,  kind^i 
and  she  understood  this  to  mean  that  she  should  reodvf 
negroes  as  equals ;  she  said  her  health  was  not  good;  thalrdi^ 
bad  no  income  except  from  her  labor,  and  sometimes  needed 
a  physician.  She  said  further,  that  she  would  not  now  live 
with  him,  because  she  was  satisfied  he  wished  to  be  rid  of  hef. 

One  of  her  attorneys  testified  that,  after  the  libel  was  fiH 
but  before  he  was  served,  Dicken  was  asked  to  make  provis- 
ions for  his  wife's  support,  and  he  refused. 

The  testimony  being  closed,  and  argument  had,  the  Judgt 
ordered  Dicken  to  pay  his  wife's  attorneys  $50  00,  as  a  fte» 
and  that  she  be  allowed  to  remain  in  his  said  house  pendiif 
this  action.  Her  attorneys  say  the  allowance,  for  a  fiee,  i»* 
too  small,  and  the  refusal  of  other  alimony  than  the  ooeo- 
pancy  of  the  house,  was  wrong,  and  that  the  Court  also  enw 
In  hearing  Dioken's  testimony  as  to  cruel  treatment  of  bi> 
wife. 
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BoYWTON  &  DiSMUKE^  for  plaintiff  in  error. 
D.  J.  Bailey^  for  defondant  in  error. 

Browbt,  C.  J.        • 

It  is  not  the  purpose  of  this  Court  to  eater  into  a  disoufl- 
flioD  of  the  merits  of  the  unfortunate  difficulties  which  have 
iwulted  in  the  separation  of  the  parties  to  this  reccfrd.   Doubt- 
ksB  the  heavy  losses  which  they  sustained  by  the  war,  had 
ouch  to  do  in  producing,  the  state  of  mental  disquietude  and 
inritabilily  which  led  to  the  separation.    From  the  possession 
of  what,  in  the  section  of  country  where  they  lived,  might 
be  termed  wealth,  they  were  reduced  in  their  estate^  till 
they  must  labor  in  their  old  age  for  a  living,  much  less  oom- 
finrtable  than  they  formerly  enjoyed  without  the  necessity  of 
daily  toil.    Struggling  with  these  misfortunes,  Mr.  Dicken 
Grand  his  wife  unwilling  to  accommodate  herself  to  their 
changed  condition  and  to  live  in  the  country,  in  the  simple 
style  which  he  felt  obliged  to  adopt.    This,  with  his  losses 
renilting  from  unfortunate  trading  since  the  war,  had  affect^ 
bis  mind  very  seriously;  and  it  would  seem,  from  the  testi- 
mony of  the  witness,  and  the  irregularities  of  his  conduct, 
ID  much  in  conflict  with  his  Christian  character,  that  it  must, 
at  times,  have  produced  temporary  insanity.    In  this  unfor- 
tailate  condition  of  the  family,  the  record  does  not  show  that 
tha  wifib  conducted  herself  with  that  gentle  forbearance,  or 
fchat  she  displayed  that  sympathy  and  kindness  so  character- 
iatio  of  her  sex,  in  times  of  misfortune  and  distress.    Had 
her  course  been  different  towards  her  husband  in  his  periods 
of  gloomy  depression,  the  necessity  for  this  proceeding  might 
probably  never  have  existed. 

1.  Bnt  it  is  insisted  by  the  learned  counsel  for  Mrs.  Dioken, 
that  the  Conrt  had  no  right  to  inquire  into  the  causes  of  the 
M|iarmtion,  in  a  motion  for  temporary  alimony — ^that  the  proof 
of  die  marriage  and  the  pendency  of  the  action  for  divoroe 
wtiilod  her  to  it,  as  matter  of  right  We  admit  that  some 
of  the  former  decnsions  of  this'Court,  go  fkr  to  sustain  this 
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view  of  the  case.  But  we  think  the  rule^  if  it  had  been  so 
established  by  the  Court,  has  been  changed  by  the  Code^ 
and  that  the  change  was  a  proper  one.  The  legislature  has 
certainly  gone  quite  as  far  as  soUnd  public  policy  authoriseSi 
(it  might  not  be  proper  for  the  Court  to  say,  further  thin  the 
New  Testament  justifies,)  in  the  enactment  of  laws  fiusilili- 
ting  the  separation  of  husband  and  wife  by  divorce.  If  the 
CSourts  encourage  those  separations,  by  a  liberal  grant  of  teBH 
porary  alimony,  when  the  wife,  as  plaintiff,  is  decidedljii 
fault)  the  evil  will  be  greatly  increased. 
•  It  follows,  therefore,  in  our  opinion,  that  the  legislitnn 
acted  wisely  in  giving  the  Judge  the  power,  in  his  discretion, 
to  inquire  into  the  cause  and  circumstances  of  the  sepanitioD,iB 
fixing  the  amount  of  alimony,  and  in  authorijsing  him,  in  prop- 
er cases,  to  refuse  it  altogether.  When  the  wife  has,  in  fitft^ 
been  wronged,  and  she  comes  into  Court  with  a  just  cause  of  ti^ 
tion,  every  facility  should  be  afforded  her,  to  litigate  upon  termi 
of  perfect  equality  with  her  husband,  and  the  Judge  should 
so  8hat)e  his  orders  as  to  give  her  the  means  to  do  so,  withi 
<H>mfortable  support,  according  to  her  datiis  in  society,  and 
her  husband's  ability,  pending  the  litigation.  But  the  Judge 
should  not  be  bound  to  give  alimony  to  encourage  sach  liti- 
gation, in  every  case  where  an  imprudent,  h igh- tampered,  «r 
even  criminal  wife  chooses  to  commence  proceedings  of  this 
character  against  her  husband;  He  is  not  bound  to  inquire 
into  the  cause  and  circumstances  of  the  separation.  Tb 
statue  says  he  may  do  it.  And  as  he  is  to  exercise  a  soood 
discretion  in  determining  on  the  amount  of  alimony  towhicli 
the  wife  is  entitled,  or  whether  she  is  entitled  to  any,  thfft 
seems  to  be  good  reason  why  he  should  make  the  inqairj  ii 
a  large  proportion  of  the  cases  of  this  character,  which  cerae 
before  him. 

But  it  was  insisted  that  the  Judge  allowed  a  less  sotniof 
counsel  fees,  in  this  ease,  than  was  proven  to  be  the  mmimv" 
fee,  for  the  prosecution  of  such  a  case,  and  that  his  jodgmeot 
was,  therefore,  contrary  to  the  evidence  and  should  be^ 
aside.  If  the  Judge  had  the  right,  after  the  hearing  of  *• 
ease,  to  refuse  anytliing  for  alimony  or  counsel  fees,  we  do  o<it 
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»e  why  he  had  not  the  right  to  allow  a  less  amount  tbao  the 
poof  shows  the  servioes  of  the  counsel  to  be  worth. 

2.  The  whole  question  is  one  of  sound  discretion.  Under 
iD  the  facts  and  circumstances  of  this  case^  did  the  Judge 
•bose  the  discretion  vested  in  him  by  the  statute,  to  such  an 
Oftent  as  to  make  it  the  dutj  of  this  Court  to  interfere,  and 
Mt  aside  the  judgment.     We  think  not. 

It  is  claimed  that  there  is  some  ambiguity  in  the  order 
wbich  leaves  it  doubtful,  whether  Mrs.  Dicken  is  to  have  the 
me  and  control  of  the  house  in  Qriffin,  where  she  lives,  which 
one  of  her  witnesses  testifies,  will  rent  for  $250  00  per  annum^ 
u  her  alimony,  or  whether  she  has  only  the  right  to  occupy  a 
room  in  the  house.  We  construe  the  judgment  to  mean  that 
fllie  b  to  have  the  use  and  control  of  the  house,  with  the  right 
to  leoeive  the  rents  during  the  litigation,  and  we  have  so 
duped  our  judgment  as  to  make  that  certain,  if  it  were  not 
ID  already. 

Judgment  affirmed. 
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2181  of  Irwin's  Bevised  Code  10  in  these  w<Mds : 
iveral  Judges  of  the  Snperior  Courts  of  this  State 
ne  at  the  seat  of  government  once  in  each  yeari  at 
as  they^  or  a  minority  of  them,  majr  appoint,  for 
8  of  establishing  unifiNrm  rules  of  practioe*tfaroughi 
^eral  Circuits  of  this  State ;  which  rules,  so  estab- 
U  be  published  immediately  aft^r  the  adjonmmeiit 
nvention/'  •    i 

tion  19S  of  said  Code  is  as  .follows  2 
ules  of  the  respective  Courts,  legally  adopted, 
n  conflict  with  the  Constitution  of  the  United 
this  State,  or  the  laws  thereof,  are  binding,  and 
»erved/' 

Convention  was  held  at  Atlanta,  G^rgia,  on  the 
ily,  1869,  and  established  the  following : 

3  OF  THE  SUPERIOR  COURTS. 


COMMON  .LAW  RULES. 

•  ■ 

APPEALS* 

ptiona  to  the  security  on  appeal  must  be  taken  pn 
he  last  day  of  the  fii3t  term  of  the  appeal ;  and  if 
>tiQns  are  sustaiped,  other  and  good  security  shall 
or  the  appeal  will  be.  dismissed.  If  the  security^ 
st^  becomes  insol  veiit  pending  the  appeal,  the  party 
shall  give  other  good  security,  in  the  discretioni  of 
or  the  appeal  shall  be  dismissed.  In  eithmr  case^ 
tmay  be&led  in 
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ATroRKsrrs. 

2.  The  following  AM  b^  the  fttm  of  the  lioense,  iflBoed 
hy  the  Clerks  of  tlie  Superior  Coarifii  to  attomejs  admitted 
to  the  Bar : 

STATE  OF  GEORGIA  : 

At  the  SapericHT  Ooort,  hoklte  ia  and  for  the  ooHitjr  of 

y  at «•  Tern&^  18..««' 

,  Enow  ALii  HEN  BT.THfiBB  PRESENTS)  That  at  the  pfewl 
aittiog  of  this  Court,  A,  B.  made  hia  applicatbn  for  ktwio 
plead  and  practice  in  the  several  Ooarts  of  Law  and  Eqni^ 
in  this  State:  Whereapony  the  sud  A.  B.,  having  given iitii» 
itftiUxj  evidenoe  of  good  moral  character,  and  having  hm 
examined  in  open  Court,  and  being  found  well  aoquaiakdi 
and  skilled  in  the  laws,  he.  was  admitted  by  the  Ooort  tortU 
the  privileges  of  an  Attoroej,  Solicitor  and  OonnseUor  id 
the  several  Courts  of  Law  and  Equity  in  this  Stake. 

In  testimony  whereof,  the  presiding  Judge  has  henaato 
p       -I  set  his  hand,  with  the  seal  of  the  Court  aanezeily 

this.  •••« day  of ,  in  the  year  18.... 

C.  D^ 

Judge  Superior  (hurts, CircuU,  Oc 

E.  R,  Clerk. 

3.  Arguments  of  counsel  shall  be  confined  to  the  kw  aod 
the  facts  involved  in  the  case  then  before  the  Court ;  and  in 
all  civil  cases,  questions  of  law  shall  be  argued  exclusively  to 
the  Court,  and  questions  of  fact  to  the  jury. 

4.  No  attorney  shall  be  permitted  to  interrupt  another 
while  addressing  the  Court  or  Jury,  except  to  correct  him  in 
a  misstatement  of  evidenoe,  or  misrepresentation  of  the  po- 
sition of  oouQsel,  upon  pain  of  being  considered  in  coDtempt; 
and  such  intermption,  when  madcj  shall  always  be  addrotfed 
to  the  Conrt,  and  not  the  counsel. 

6.  All  rciquests  to  charge  the  jury  shall  be  made  ia  writii& 
and  handed  to  the  Judge  before  he  oommences  his  charga 

4.  After  the  trial  of  aoase,  it  shall  be  the  dntyof  attorn^* 
to  return  all  of  the  papers  ooimettl^d  therewith  to  die  (U^ 
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7.  Not  more  than  two  counsel  shall  be  permitted  to  argae 
7  cause  lor  eaoh  party,  except  by  express  leave  of  the 
>art;  and  ki  no  case  shall  more  than  one  counsel  be  heard 
conclusion. 

8.  No  attorney  shall  ever  attempt  to  argne  or  explain  a 
ae,  after  having  been  fully  heard,  and  the  opinion  of  the 
nrt  has  been  fully  pronounced,  on  pain  of  being  cbnsiderad 
contempt. 

9.  In  all  cases  where  payment  or  satisfaction  shall  be 
ide  on  any  judgment  or  execution,  either  in  whole  or  in 
rt,  it  shall  be  the  duty  of  the  attorney  receiving  the  same 
Ibwith  to  enter  an  acknowledgment  thereof,  and  file  the 
Be  of  record  in  the  office  of  the  CHerk  of  the  Court  where 
ob  judgment  was  rendered ;  and  such  Clerk  is  required  to 
X>rd  such  acknowledgment  among  the  other  proceedings  in 
ft  caoae,  and  also  t6  make  a  note  thereof  on  the  docket  of 
Igments  oppoeite  the  place  where  such  judgment  is  entered, 
ly  attorney  fiiiling  to  comply' with  this  rule,  on  or  before 
d  last  day  of  the  term  next  succeeding  the  making  of  such 
yment  or  satisfaction,  shall  be  considered  in  contempt,  and 
k11  pay  a  fine,  not  exceeding  twenty-five  doUarSf  which  it 
dl  be  the  duty  of  the  Oourt  to  impose,  and  he  shall  there- 
lon  moreover  direct  the  recording  and  noting  of  such  pay- 
out or  satisfaction. 

10.  Writs  and  other  proceedings  may  be  signed  by  pro-> 
aional  firms.    When  there  is  no  firm,  the  Christian  name 

the  attorney  shall  be  added ;  but  the  usual  abbreviations 
d  initials  of  all  Christiaix  names  shall  be  sufficient. 
U.  No  attorney,  or  other  officer  of  the  Court,  shall  be 
lan  as  bail  in  any  criminal  cause  depending  on  or  undeter- 
joed  therein,  or  as  security  on  any  appeal  or  other  proceed- 
;•  And  for  a  violation  of  this  rule,  the  attorney,  or  officer 
CSourt  so  offending,  shall  be  punished  as  for  a  contempt, 
d  the  party  shall  be  compelled  to  give  other  bail  or  securi^. 

BILL  OF  PAKTICnLUCS. 

12.  In  actions  of  a89ump$U  for  the  recovery  of  uniiqUH 
ted  daaiandsy  a  bill*  of  partioalars  ahall  be  annexed  to  the 
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dopy  served  on  tb«  defendant;  and  in  e^erj  case  where ilie 
plea  of  selM>ff  shall  be  filed^  a  copy  of  the  setroff  shall  be 
filed  at  the  time  of  filing  the  answer ;  and  when  the  bill  of 
particulars  is  not  annexed  to  the  declaration,  thepliiotiff 
shall  lose  a-  term ;  and  if  servioe  of  said  bill  o£  partioalan  is 
not  efieoted  upon  the  defendant  by  the  succeeding  tcrmi  s 
son-suit  shall  be  awarded. 

cuoMa. 

13.  In  all  cases  of  claims,  where  tJbe  burthen  of  proof 
rests  wiih  the  plaintiff  in  executioni  he  is  entitled  to  the  ooo- 
elusion ;  but  if  the  claimant  introduces  no  evidence,  he  shall 
have  the  conclusion;  and  in  cases  of  illegality,  the  plaintiff 
in  execution  shall,  in  like  manner,  conclude. 

14.  In  cases  of  claims,  when  the  claimant  dies  pending 
the  claim,  his  representative  may  be  made  a  party,  on  motiai» 
and  on  producing  letters  testamentary  or  of  adminiBtraUoai 

15.  When  a  claim  case  is  called  in  its  order  for  trial,  an 
issue  must  be  tendered  within  five  minutes,  or  the  levy  will 
be  dismissed ;  and  no  exceptions  will  be  allowed  to  the  bond 
or  affidavit,  in  cases  of  claims  or  attachments,  after  isne 
joined,  except  such  as  are  taken,  in  Mrritingi  at  or  befiNretbe 
joining  such  issue. 

CLERKjS. 

16.  Every  Clerk,  who  cannot  produce  all  th6  Rales  of 
Court  when  required,  shall  be  fined  not  exceeding  ten  doBan* 

17.  The  Clerks  shall  keep  a  separate  book,  in  whidi  they 
shall  register  the  names  of  all  persons  who  may  be  fined  bf 
the  Court,  the  time  when,  the  offence  for  which  thej  tfe 
fined,  the  amount  received  and  disbursed. 

18.  No  Clerk  shall  suffer  any  original  paper  of  file  to  be 
taken  from  his  office  in  vacation,  without  an  order  from  the 
Judge  for  that  purpose,  specifyiug  the  terms  upon  which  it 
may  be  taken,  and  the  length  of  time  it  may  be  kept,  oo 
pain  of  being  oonsidered  in  contempt  of  Court 

19.  When  •a  case  ia  called  in  its  otder  for  trial,  the  0^ 
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ahally  imlarUer,  hand  all  the  papas  connected  therewith^  to 
Qoansel. 

ooKSEirr. 

■ 

.  20.  No  ooDient  between  attorneys  or  parties  will  be  en* 
fbroed  by  the  Conrt^  unless  it  be  in  writing,  and  signed  bjr 
bhe  parties  to  the  consent. 

21.  No  consent  to  diApense  with  [heading,  will,  in  any  casei 
be  allowed ;  nor  will  any  evidence  be  received  of  the  eontenta 
af  any  written  ^reement  between  attorneys,  alleged  to  be 
lost,  other  than  a  sworn  copy  of  said  agneement. 


OONTINUANCBB. 

22.  When  a  case  is  sounded  for  trial,  the  pafiies  shall  im- 
BMdiately  announce  ready,  or  move  to  continue;  if  fivie  min- 
Qtes  should  elapse  before  the  announcement  or  motion  to  con^ 
binue,  the  plaintiff's  case  will  be  dismissed,  or  the  defendant's . 
^ea  stricken! 

DEFAULT. 

is.  Upon  opening  a  judgment  by  default,  the  defendant 
shall  plead,  instarUery  to  the  merits  of  the  action;  and  no  de- 
Gmlt  shall  be  opened,  but  upon  payment  of  all  costs  whica  ^ 
Knay  have  accrued.  If  the  plaintiff  allege  himself  to  be  sur- 
prised by  the  plea,  the  cause  shall  be  continued  at  the  in- 
stance of  the  defendant. 

DEFENSE. 

24.  The  following  form  of  affidavit  to  defenses  in  actions 
(handed  on  contracts,  shall  be  used :  You,  A.  B.,  do  swear 
or  affirm  (as  the  case  may  be)  that  the  foregoing  defense  is 
true,  to  the  best  of  your  knowledge  and  belief.  So  help  you 
Gk>d.''     All  amendments  must,  in  like  manner,  be  verified. 

25.  No  party  shall  be  permitted  to  defend  an  ejectment 
SUM  who  does  not  admit  that  he  was  ini  possession  of  the 
[Mvraises^  in  dispute  at  the  commencement  of  the  action. 
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DOGKB1B. 

26.  After  the  Coart  is  opened,  and  until  it  adjoanu  each 
day,  the  Judge's  dockets  shall  not  be  subject  to  the  inspection 
of  the  bar  or  their  clients. 

27.  All  causes  shall  be  call^  and  tried  in  the  order  in 
which  they  are  docketed)  without  any  preference  or  ddsj, 
unless  it  shall  aprear  to  the  Court  that  it  shall  be  injurious  to 
pras  a  cause  to  tria)  when  regularly  called.  A  diflerent  (ff- 
der  in  calling  the  docket  may  be  pursued  by  the  Court,  in  ito 
discretion,  for  the  purpose  of  giving  fiK»lity  and  ezpeditioD 
to  its  proceedings,  or  for  furthering  the  ends  of  justice. 

BXCEPTION8. 

28.'  All  matters  appearing  to  the  &ce  of  the  declaration 
or  process,  that  would  not  be  good  in  arrest  of  judgment 
shall  be  taken  advantage  of  at  the  first  term,  and  will  be  iia- 
mediately  determined  on  by  the  Court ;  unless  where  the 
Court  may  entertain  a  doubt  as  to  the  law  on  the  point;  if 
BO,  the  cause  will  be  suspended,  giving  the  defendant  leave  to 
plead  his  exceptions  specially,  together  with  any  other  matp 
ter  which  he  intends  to  rely  on  in  his  defense.  The  excep- 
tions thus  pleaded  shall  be  argued  at  a  subsequent  term ;  and 
if  j\ot  sustained,  the  plaintiff  shall  have  his  election  iotij 
then  or  to  continue  without  a  showing. 

EXECUTOBS  AND  ADMINISTRATOBS. 

29.  An  executor  or  administrator  shall  not  be  permitted, 
in  answer,  to  deny  any  deed,  bond,  bill,  note,  or  other  written 
instrument  of  his  testator  or  intestate,  being  the  foundi- 
tion  of  the  plaintiff's  action,  without  an  oath  or  affirmation 
endorsed  on  such  plea  or  answer,  that  he  has  reason  to  be- 
lieve, and  does  verily  believe,  that  such  plea  or  answer  is  true. 

ILLEGALITY. 

.  30.  V\rhen  an  affidavit  of  ill^[ality  is  made,  an  account  of 
partial  payment  made  on  the  execution,  the  defaidaut,  at  the 
time  of  making  such  affidavit,  must  pay  up  the  amount  b 
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idmits  to  be  dae^or  the  Sheriff  shall  proceed  to  raiae  thai 
LmoliDt  and  aocept  the  affidavit  for  the  balance. 

31.  No  second  affidavit  of  illegality  shall  be  received  by 
toy  Sheriff  or  other  officer. 

INTERROOATOBIES. 

32.  The  following  shall  be  the  form  of  a  commission  to 
ake  testimony  by  interrogatories : 

3EORGIA,      ^      Br  his  Honor ,  one  of  the  Judges 

Vof  the  Court^  for  the  County  mi 

County,  j  State  aforesaid :  .     , 

To .,  Esquires,  ffreeting : 

Wu£KGAS,  There  is  a  certain  matter  of  controversy  now 

Upending  in  the  ......' Court  for  said  county,  between 

;  and  Whebeas, is  a  material  witness  in 

aid  8uit|  and  cannot  attend  our  said  Court  in  person^  with- 
mt  manifest  inconvenience : 

Now,  know  ye,  that  we,  reposing  special  trust  and  confi- 
Icnoe  in  your  prudence  and  fidelity,  have  appointed  yon ; 
nd  you,. or  any  two  or  more  of  you,  are  hereby  authorized 

Lod  required  to  cause  the  said personally  to 

iome  before  you,  and  after  being  duly  sworn,  to  examine 

concerning  the  said  suit,  agreeably  to  the 

uterrogatories  hereunto  annexed }  and  the  answers  to  the 
lame  being  plainly  and  distinctly  written,  you  are  to  send 
he  same,  closed  up  under  your  hands  and  seals,  to  our  said 

I^oart,  to  be  held  on  the day  in next, 

together  with  this  writ. 

Witness,  the  honorable ,  one  of  the  Judges 

>f  said  Court,  this day  of 

33.  The  names  o£  the  witnesses  intended  to  be  examined 
3y  obmmission  shall  be  distinctly  specified  in  the  notice 
loved  upon  the  adverse  party,  preparatory  to  issuing  the 
tanoiisBlan; 

84.  The  time  to  be  allowed  for  the  retam  of  commissions 
3nom  any  part  of  the  United  States  of  North  America,  if 
fsi  UuBB  one  hnndred  milaft  distant  from  the  place  of  trial, 
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shall  be  tw^iy  dajB ;  if  at  a  greater  distanoey  tad  less  thi& 
five  hundred  voiles,  forty  days ;  if  at  a  gieater  distanoe,  aixt^ 
days;  to  any  part  of  the  West  Indieo  or  South  America, 
eighty  days;  or  to  any  part  of  Europe^ODe  hondrod  ind 
twenty  days,  unless,  in  the  discretion  of  the  Court,  a  kmger 
time  shall  be  allowed. 

35.  In  cases  of  commissions  returned  not  executed  or  di- 
rected according  to  rule,  either  party  in  the  cause  shal]|  npoa 
five  days^  notice  to  the  adverse  party,  or  his  attonqr,  be 
permitted  to  return  the  commission  and  its  oonteots,  (ezoept* 
faig  the  answers  of  the  witness,  which  shall  remain  in  the 
Clerk^s  office,)  to  the  commissiona*8,  to  be  properly  iexecated 
and  directed. 

36.  When  commissions  are  returned  by  mail,  to  entitle  the 
party  to  open  the  same,  the  postmaster,  his  deputy  or  aanst* 
ant,  must  endorse  upon  the  back :  '^I  certify  that  I  reoeivel 
this  package  from  A.  B.,  one  of  the  commissioners/'  The 
usual  abbreviations  of  initials  of  christian  names  of  theoom- 
miasioners,  witnesses,  attorneys,  clerks,  magistrates,  and  poet^ 
masters,  shall  be  sufficient 

'  37.  No  exception  to  a  written  interrogatory,  on  the  groond 
that  it  is  a  leading  question,  shall  prevail,  unless  it  be  filed 
with  the  interrogatories  before  the  issuing  the  commission. 

JVDOWEST. 

38.  The  following  form  of  judgment  shall  be  used  in  all 
Qiyil  cases  founded  on  contract,  where  an  issuable  ddense  is 
not  filed  on  oath : 


A.  B.  ) 
C.  D.  j 


There  being  no  issuable  defense  filed  on  oath  in  this  case, 
judgment  is  rendered  by  the  Court  for  the  plaintiff  vs.  defend- 
ant for dollars  and :  cents,  as  principal, 

dollars  and cents  as  interest,  and doUaa 

cents  for  costs  of  suit 

This  ....,.•..  day  of  ,  18 — . 

£.  Ds,  Judgo  S.  C.J Ciicait. 
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39.  In  all  raits  upon  iMX)mia90iy  notes  and  other  obliga- 
ens  in  writingi  and  in  all  suits  npon  aooounts  where  there 
IS  been  personal  aervioe^  and  an  issuable  defense  is  not  filed 
a  oath,  the  Court  shall  render  judgment  for  the  plaintiff; 
od  in  all  suits  npon  open  aooounts,  where  there  has  not  beea 
enopal  service,  and  in  which  there  is  no  issuable  defease 
kd  under  oath,  the  plaintiff  shall  be  required  to  esti^lish 
kdaita  prima  facie. 

■ 

r 

JTTSTICaBS  OF  THE  PEACE* 

40.  The  Justices  of  the  Peace,  and  other  oommitting  mag* 
itrated,  shall  return  all  examinations  and  recognizance^  by 
lem  taken,  or  other  papers  that  may  be  necessary  to  be  acted 
[xm  by  the  Superior  Courts  of  their  respective  counties,  on 
*  before  the  first  day  of  the  term  of  each  Court,  except  in 
«  counties  of  Richmond  and  Chatham,  where  they  shall 
ike  said  return  ten  days  before  said  Courts,  if  taken  that 
Qgth  of  time  before  the  sitting  of  the  Court 

JURIES. 

I 

41.  In  striking  juries,  not  more  than  one  minute  shall  be 
lowed  either  party  for  each  strike. 

LOST  PAPEBflU 

42.  Whenever  a  party  wishes  to  introduce  the  oopy.of  a 
led  or  other  instrument,  between  the  parties  litigant,  in 
idence,  the  oath  of  the  party  stating  his  belief  of  the  loss  or 
iitnu^iim  of  the  origbal,  and  that  it  is  not  in  his  possession, 
>wer-or  custody,  shall  be  a  sufficient  foundation  for  the  in« 
odilction  of  such  secondary  evidence. 

43.  Whenever  a  party  wishes  to  introduce  the  copy  of  a 
(int  in  evidence,  the  oath  of  the  party,  stating  that .  the 
jginal  is  not  in  his  power  or  possession,  and  that  he  knows 
A  where  it  is,  shall  be  sufficient  foundation  for  thp  intro^ 
iQtiOQ  of  such  copy. 


.^. 
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MOnOKB. 

44.  All  grounds  of  motion  for  nonnsait  in  arrest  of  jadg- 
menty  for  contmimncc,  all  objections  to  testimonv,  and  all  ex- 
cepti6n3  to  declarations^  must  be  urged  and  insisted  apon  at 
once.  And  after  a  decision  upon  one  or  more  groonds,  no 
others  afterwards  urged  will  be  heard  by  the  Court. 

45.  On  all  mles  to  show  cause,  and  other  motions,  tbe 
party  moving  shall  open  and  conclude ;  and  on  all  special 
matters  springing  out  of  a  cause  at  issue,  the  actor  or  partj 
submitting  a  point  to  the  Court  shall,  in  like  mannfr,  b^'n 
and  close. 

46.  Every  motion  for  any  rule  or  order  shall  be  submitted 
to  .the  Court,  in  writing,  by  the  counsel  who  makes  it,  aod 
if  granted  by  the  Court,  shall  be  delivered  to  the  Clerk. 

NOTICE. 

47.  It  shall  be  deemed  a  sufficient  compliance  with  tlie 
notice,  given  under  section  3458  of  the  Code,  (whetha*  served 
heretofore  or  hereafter,)  if  the  party  notified  being  a  resident 
of  any  other  county  of  the  State,  or  temporarily  absent  from 
the  county  of  his  residence,  than  that  wherein  the  case  is 
pending,  shall  make  an  affidavit,  in  writing,  before  aoflw 
judicial  officer  of  the  State,  that  the  books  or  papers  required 
and  not  produced  are  not,  nor  have  been,  in  his  possessioOi 
power  or  control,  since  the  service  of  such  notice.  When  the 
party  notified  resides  in  the  county,  he  may  make  the  affi- 
davit in  open  Court,  and  it  shall  be  held  a  sufficient  ooffl* 
pliance  with  the  notice. 

48.  All  notices  required  to  be  given  to  any  officer  of  tli6 
Court,  must  be  in  writing. 

NirW  TRIALS. 

49.  In  every  application  for  a  new  trial,  a  brief  of  tb 
testimony  in  the  cause  shall  be  filed  by  the  party  applTioi 
for  such  new  trial,  under  the  revision  and  approval  of  tb 
Court  If,  pending  the  motion,  the  presiding  Judge  alull 
die,  or  a  vacancy  otherwise  occur,  then  his  sueoesBor  skill 
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sar  and  determiiM  the  motion  from  the  best  evklence  at  his 
immand. 

PROCHEIN  AMI. 

60.  ^o  proehein  ami  shall  be  permitted  to  institato  any 
TSDiial  action,  in  the  name  and  behalf  of  an  infant,  until 
ohproehein  ami  shall  have  entered  into  sufficient  bond  to 
e  Giovemor  of  the  State,  for  the  use  of  the  infant  and  his 
^esentatives,  oonditiobed  well  and  faithfully  to  aocoant  of 
d  concerning  hia  said  trust,  which  bond  may  be  sued,  by 
ler  of  the  Court,  in  the  name  of  the  Gbvemor,  and  for 
e  use  of  such  infant;  and  such  bond  shall  be  filed  iik  the 
ice  of  the  Clerk  of  the  Court  in  which  the  suit  may  be 
tnmenced. 

RECOGKIZANCES. 

61.  All  recognizances  taken  by  the  Clerk  for  the  appear* 
oe  of  either  parties  or  witnesses  shall  be  written  in  a  book 
*  that  purpose,  separate  -and  distinct  from  the  minutes,  to 
lidi  he  shall  affix  an  alphabetical  index. 

BHEBIFFS. 

62.  When  a  criminal  or  civil  process  shall  have  been  deliv- 
d  to  the  Sheriff,  or  his  deputy,  if  no  levy  or  service  has 
m  made  in  conformity  with  the  exigency  thereof,  he  shall 
te  specially  in  his  return  the  cause  why  such  levy  or  s^- 
96  has  not  been  made.  If  property  which  hath  been  levied 
remain  unsold,  it  shall  be  his  duty  to  state  the  cause  of 
so  remaining  unsold,  and  to  give  a  particular  description 
the  same. 

53.  The  Sheriff  shall  made  a  return  to  the  Clerk  of  the 
»nrt  at  the  opening  thereof,  of  the  names  of  the  Coroner 
d  Constables  of  the  county,  four  of  which  Constables  the 
eriff  shall  notify  to  attend  each  term,  until  the  whole  shall 
re  served  in  turn ;  and  the  Sheriff  shall  be  bound  always 
have  at  letot  four  staves  for  the  Coostables. 
64.  The  Sheriff  of  eaoh  county  shall  keep  a  Bmieh-Wvir- 
•t  BisdMkf  OB  which  he  ^ball  enter  all  heneh^Waivaato 
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delivered  to  him,  and  the  thne  when  executed,  if  ezea 
the  time  when  they  may  be  delivered  to  him,  and  if  not 
reason  why  they  were  not  executed. 

SURVETB* 

65.  County  surveyors  are  required  to  deliver  co|h< 
resnrveys  by  them  made,  to  each  of  the  parties  conce 
upon  their  application,  and  at  their  own  proper  costs,  w 
ten  days  after  such  application  is  made;  and  the  siun 
executing  a  survey  shall  be  bound  to  attend  Court  to  ] 
the  same ;  and  shall  be  allowed  the  per  diem  pay  of  a 
ness  attending  upon  subpcena. 

66.  Surveys  of  lands  in  any  quantity  of  two  hu 
acres,  or  less,  shall  be  laid  down  by  a  scale  of  ten  c 
to  the  inch ;  and  over  that  quantity,  by  a  scale  of  ti 
chains  to  an  inch. 

67.  No  survey  shall  be  received  in  evidence,  unless  i 
pears  that  at  least  ten  days  notice  of  the  time  of  commei 
such  survey  was  given  to  the  opposite  partjr  by  th< 
who  offers  it  in  evidence.  Either  party  to  an  acdoB 
have  a  survey  made,  without  an  order  of  Court,  upon  g 
the  required  notice. 

*  68.  £very  surveyor  shall  represent  on  his  plat^  is  n 
as  he  can,  the  different  enclosqres  of  the  parties,  am 
extent  or  boundaries  within  which  each  party  may 
exercised  acts  of  ownership. 

69.  Aft»r  a  cause,  has  gone  to  a  jury  and  evidence 
heard  in  it,  neither  party  shall  be  allowed  to  make  otgt 
to  the  survey  executed,  provided  the  proper  notice  shall 
been  given. 

WITNESSES. 

60.  Witnesses  shall  first  be  examined  by  the  parly  i 
ducing  them,  then  cross-examined  by  the  adverse  p 
further  examination  shall  not  be  had  but  by^  leave  o 
Court  first  obtained,  and  then  only  upon  the  declarati 
the  attorney  or  witness,  that  a  material  fiust  has  not 
stated^  to  whioh  all  further  inquiries  shall  be  dinottdj 
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,  n  all  cttM  in  whioh  more  than  one  attorn^  is  retained  on 
ritker  ride,  the  examination  and  croas-ezamination  afaall  be 
tondaotod  bj  one  of  the  ooansel  only;  and  at  the  opening  of 
the  oifle  both  parties  shall  state  to  the  Court  to  which  attor- 
nqr  the  examination  and  cross-examinatiion  of  witnenes  is 
mlined. 


RULES  IN  EQUITY. 

1.  Whoi  either  party  in  a  suit  at  law  shall  be  desirous  of 
obtaining  the  interposition  of  the  Courts  in  the  exercise  of 
Jti  equitable  jurisdiction  in  the  prosecution  or  defense  of  said 
nit,  the  application  tlierefor  shall  be  by-  bill^  which  may  be  ' 
aoctioned  by  the  Judge  upon  such  terms  as  shall  seem  just 
and  reasonable.  And  no  bill  to  enjoin  an  action  at  law  shall 
be  sanctioned  by  the  Judge,  unless  the  same  shall  be  pre- 
tented  in  time  to  be  made  returnable  to  the  regular  trial 
temi  of  the  case  next  after  the  sanction  of  the  bill,  unlesa 
good'  cause  to  the  contrary,  to  be  judged  of  by  the  Chancel- 
kr,  shall  be  shown  in  the  applicaticm  for  the  bill,  and  be 
iwom  to  by  the  party. 

2.  The  oath  or  affirmation  of  a  defendant  to  his  or  her 
iD8wer  shall  be :  *'  You,  A.  B.,  do  swear,  (or  affirm,  as  the 
ease  may  be,)  that  what  is  coutained  in  your  answer,  as  far 

.  is  concerns  your  own  act  and  deed,  is  true  of  your  own 
knowledge,  and  that  what  relates  to  the  act  or  deed  of  any 
other  persons,  you  believe  to  be  true.'' 

3.  After  appearance  by  the  party  defendant  to  any  bill  in 
^aity,  by  any  solicitor  of  this  Court,  the  service  of  any  sub- 
poena to  make  better  answer,  or  any  rule  or  order  of  the 
Court  on  such  defendant  or  solicitor,  shall  be  sufficient.  Ser- 
^98  upon  complainant,  or  his  solicitor,  shall,  in  like  manner, 
bo  deemed  sufficient  service. 

4.  Copies  of  all  exhibits  shall  be  filed  with  the  bill  or 
answer,  and  no  exhibits  shall  be  admitted,  unless  by  order 
^  the  Court,  for  some  special  or  good  cause  shown.    The 

Vql.  xxxrni — 44. 
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produotion  of  the  original,  if  not  admitted  by  the  umrcr, 
may  be  reqoiied  on  the  hearing;  and  upon  applioitioD  to 
the  Coart,  or  to  the  Judge  in  vacsation,  and  cause  shown,  the 
original  of  any  exhibit  wiU  be  ordered  to  be  deposited  k  tin 
Clerk's  office,  for  the  inspection  of  the  adverse  parfy. 

6.  When  auditors  have  made  up  their  report,  the  am 
shall  be  returnable  ip,  the  Clerk's  office  without  delaj,  and 
shall  remain  open  to  the  inspection  of  both  parties. 

6.  The  rule  at  common  law,  which  requires  a  prodim  m 
of  an  infant  to  give  bond  to  account,  eto.|  shall  also  be  ob- 
served in  equity. 


0 
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Paragraph  6th  of  section  205  of  Irwin'e  Bevised  C!ode 
;iveB  power  to  the  Supreme  Court  ^^  to  eetablisby  amend  and 
Iter  its  owD  rules  of  praetioe^  and  to  regulate  the  admissioB 
»f  attorneys." 

Section  192; of  said  Code  declares  that  ''the  rules  of  the 
^spective  courts  legally  adopted^  and  not  in  conflict  with  tht 
Ibnstitution  of  the  United  States,  or  of  this  State,  or  the 
Aws  thereof,  arc  binding,  and  must  be  observed." 

Under  and  by  virtue  of  said  authority,  said  Court^  at  At« 
laata,  daring  the  June  Term,  1869,  established  the  follow* 
ing: 


RULES  OF  THE  SUPREME  COURT. 


ATTORKEYS, 

1.  All  attorneys  who  have  been  admitted  to  practice  in  the 
Soperior  Courts  of  this  State,  may  be  admitted  to  practice  in 
tbe  Supreme  Court,  on  application ;  provided,  they  exhibit 
to  the  Court  satisfaotory  proof  of  good  private  and  profes- 
^onal  character,  and  pay  to  the  Clerk  of  the  Supreme  OouM 
^  usual  fee  of  five  dollars,  who  shall  issue  to  each  applicant 
^  license,  under  the  seal  of  the  Court,  upon  each  applicant 
^king  and  subscribing  the  following  oath :  '^  I  do  solemnlj/ 
^eary  (or  affirm^  as  the  ease  may  be,)  that  I  will  demean  mjf' 
^f,  as  aUomey  or  cowMellor  of  this  Courts  uprightly  and 
Uioording  to  law;  and  that  I  will  support  the  OonstUution  qf 
he  Stale  of  Georgia  and  tlie  Con^tution  qf  the  Vhited  StateSi,^ 
h  help  me  God." 

2.  The  written  r«>oommen^tion  of  any  one  or  more  resr 
leotable  members  of  the  bar,  certifying  to  the  good  private 
nd  profiaauonal  character  of  an  applicant  for  admission^ 
hall  'be  sufficient  evidence  of  character,  and  will  in  all  cases 
« required,  .    .    ^  ■ 


9 
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3.  Aoy  attorney  from  other  States  or  Territories  shall,  oq 
taking  the  usual  oath,  be  admitted  to  plead  and  practice  in 
this  Court,  who  produces  satisfactory  proof  that  he  has  been 
regularly  licensed  in  the  highest  judicial  tribunal  of  such 
State  or  Territory,  and  is,  at  the  date  of  his  application,  a 
practicing  attorney  of  the  &amc. 

4.  No  agreement  or  admission  between  the  parties,  or  their 
attorneys,  shall  be  binding,  unless  the  evidence  thereof  sliall 
be  in  writing,  subscribed  by  the  party,  or  his  attorney,  against 
whom  the  same  shall  be  alleged. 

'  6.  The  oounsel  of  neither  [larty  shall,  without  special  leave 
of  the  Court,  (obtained  before  the  argument  is  opened,)  o^ 
cupy  more  than  two  hours  in  the  whole  discussion  of  the 
cause.  But  the  time  consumed  in  reading  the  reconl,  with- 
out comment,  sliall  not  be  computed  against  counsel  for  plaia- 
tiflP  in  error. 

6.  Only  two  couni^el  shall  be  permitted  to  argue  for  each 
party,  plaintiff  and  defendant,  in  a  cause ;  and  the  couusel  tor 
the  plain ti if  in  error  shall  begin  and  conclude,  readiug  oil 
the  authorities  upon  which  he  expects  to  rely  in  his  openiug 
argnmcnt;  and  in  all  s|»ecial  matters  springing  ont  of  a  cai^e 
at  issue,  or  otherwise,  the  actor  or  party  submitting  a  poiBt 
to  the  Court  shall  begin  and  conclude. 

7.  No  attorney,  while  arguing  a  case  before  the  Gour^ 
shall  make  any  personal  remarks  discourteous  to,  or  in  ivar 
poragemcnt  of,  opposing  counsel,  or  of  the  Judge,  whose  de- 
cision is  the  subject  of  review.  Counsel  in  the  argument  of 
their  cases  are  entitled  to  all  the  latitude  which  is  necessat; 
tea  full  and  fair  discussion  of  the  points  made  by  the  record, 
and  the  legal  or  constitutional  questions  involved,  but  tber 
shall  not  indulge  in  denunciation  of  any  brancli  of  any  gov* 
emment,  under  which  we  live,  or  in  remarks  calling  in  ques* 
tion  the  honesty  or  integrity  of  any  co-ordinate  department 
of  the  government ;  and  no  su(Ji  remarks  will,  at  any  time, 
be  tolerated  by  the  Court,  unless  the  offioial  whose  moti\'<s 
are  impugned  is  on  trial,  or  in  some  way  a  party  to  the 
Teoord,  and  his  official  condact  is  the  proper  subjed  of  inttf- 
tigatiou  and  adjudication. 
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diijIJ9  of  exceptions. 

8.  In  all  cases  brought  before  this  Court,  the  bill  of  ez- 
'ptioQs  must  distinctly  specify  the  points  of  error  in  the 
dg:uont  of  the  Court  below,  upon  which  the  plaintiff  in 
tor  expects  to  rely  on  the  hearing. 

9.  Xo  cause  shall  he  heard  until  the  bill  of  exceptions  and 
complete  record  containing,  with  the  bill  of  exceptions^- 
Ithoat  references  aliunde,  all  the  pai)ers,  exhibits,  depositions 
td  other  proceedings  which  are  necessary  to  a  hearing  in 
is  Court  shall  have  been  filc<1 ;  and  all  objections  to  the 
mpleteness  of  the  record  shall  be  made  in  writing  and 
Tified  as  provided  by  the  Code,  on  or  before  the  calling  of 
e  case  on  the  docket  &>r  a  hearing ;  and  in  all  cases  where 
ch  exceptions  are  filed  and  allowed  by  the  Court,  the  cause 
all  i  c  considered  as  returned  to  the  next  succeeding  term, 
id  the  Court  shal!,  on  motion,  award  a  writ  of  certiorari^ 
reeted  to  the  Court  below,  for  the  purpose  of  causing  to  be 
at  up  the  entire  record,  which  writ  shall  be  servied  by  the 
Tty,  or  his  attorney,  moving  the  same,  and  shall  be  returned 

the  next  term  after  it  is  awarded ;  providedf  that  nothing 
Tein  contained  shall  prevent  this  Court  from  awarding  a 
O0C8S  for  contempt  against  any  officer,  in  any  case,  where 
\  may  be  considered  as  in  default. 

10.  A  brief  of  the  oral  and  a  copy  of  the  written  testi- 
ony  in  the  case  shall  be  incorporated  in  the  bill  of  excep* 
ms,  or  be  attached  thereto,  as  an  exhibit,  when  presented 
the  Judge  for  his  certificate — in  which  latter  case,  it  shall 

identified,  as  true,  by  the  signature  of  the  Judge  there- 
ion. 

11.  Every  Olerk  of  the  Superior  Court  with  whom  a  bill 
exceptions  may  be  filed,  shall  transmit  the  same,  with  a 

mplete  transcript  of  the  record  in  the  case,  to  the  Clerk  of 
is  Court,  at  the  seat  of  government,  by  mail  or  express,  on 
before  the  day  succeeding  the  last  day  allowed  him  by 
IT  to  make  the  transcript.  In  no  case  shall  the  Clerk  of 
e  Superior  Court  deliver  the  original  bill  of  exceptions  and 
inecript  of  the  record  to  either  party,  or  to  counsel  gf 
dber  pvty ;  bat  he  shall  send  the  same  to  the  Clerk  of  this 
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Cdurti  as  herein  directed ;  and  in  every  case  he  shall  take  a 
receipt  from  the  postmaster  or  express  agent,  and  traDsmit  a 
copy  thereof  to  the  Clerk  of  this  Court ;  and  counsel  ibr 
plaintifife  in  error  shall  be  bound  to  the  Clwks  of  the  Sa- 
perior  Courts,  for  the  cost  of  transmitting  papens,  as  herein 
directed. 

BRIEFS. 

12.  On  or  before  the  calling  of  the  cause,  on  the  docket, 
for  a  hearing,  the  counsel  for  the  plaintiff  in  error  shall 
furnish  to  each  of  the  Judges,  and  to  the  Reporter,  a  printed 
or  plainly  written  copy  of  tlie  bill  of  exceptions,  a  brief  of 
the  points  intended  to  be  made  in  the  argument,  irith  the 
authorities  relied  on,  and,  if  the  facta  of  the  case  do  not 
appear  in  the  bill  of  exceptions,  a  brief  abstract  of  them,  as 
they  exist  in  the  record. 

13.  The  counsel  for  the  defendant  in  error,  beiore  com- 
mencing his  argument,  shall  liand  to  each  of  the  Judges  and 
the  Reporter  a  statement  of  the  points  ho  intends  to  submit} 
and  a  list  of  the  authorities  upon  which  he  relies. 

14«  No  argument  or  brief  of  counsel  shall  be  received  hj 
the  Reporter  after  the  decision  of  the  Court  has  been  de- 
livered. 

15.  When  a  brief  is  filed  by  counsel  for  either  partr,and 
no  other  appearance  is  mode  for  that  party,  the  Clerk,  if  ^ 
quired,  will  read  it  in  open  Court. 

COSTS. 

16.  The  attorney  who  makes  out  and  tenders  the  bill  of 
exceptions  shall  sign  his  name  to  the  same,  and  shall,  with 
the  counsel  representing  the  case  before  thia  Court,  (whose 
name  shall,  in  all  cases,  be  marked  on  the  docket,)  be  boand 
for  costs. 

17.  Upon  the  reversal  of  any  judgment,  order  or  decree 
<rf  the  Superior  Courts,  the  party  in  whose  favor  the  revenal 
is  had  shall  be  entitled  to  oollect  in  the  Court  below  all  ta^ 
which  have  accrued  in  the  cause. 

18.  Upou  the  Clerk  of  thia  Court  ptodocing  aatiafactoiy 
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evidence,  by  affidavit  or  the  acknowledgement  of  the  parties^ 
their  sureties  or  attomejrs,  of  having  served  a  copy  of  the 
bill  of  costs  due  by  them  in  this  Court  on  such  parties,  sure- 
ties, or  attorneys,  an  attachment  may  issue  against  such  par* 
laes,  sureties  and  attorneys,  to  compel  payment  of  costs ;  and 
vrhen  there  is  no  appearance  for  plaintiff  in  error,  and  the 
case  is  disposed  of,  and  the  cost  is  not  paid,  on  motion  of  the 
Clerk,  an  attachment  shall  issue  instantcr  against  the  attoiy 
aey  signing  the  bill  of  exceptions  for  the  same. 

DOCKET, 

19.  All  cases  returned  to  this  Court  shall  be  entered  on  the 
bench  docket  and  numbered,  on  or  before  the  Court  meets  on 
the  first  day  of  the  term  to  which  they  are  respectively  rc» 
turned,  and  the  cases  first  received  by  the  Clerk  shall  be  first 
entered. 

20.  The  Clerk  shall  furnish  a  transcript  of  the  bench 
docket  for  the  use  of  the  bar ;  and  the  bench  docket  shall 
DOt  be  subject  to  inspection  during  the  sessions  of  the  Court* 

21.  All  cases  entered  on  the  bench  docket  shall  be  called 
uid  tried  in  the  order  in  which  they  are  there  entered.  It 
shall,  however,  be  competent  for  the  Court,  upon  special 
oause  shown,  to  set  down  a  case  for  hearing  out  of  its  regular 
order. 

22.  \rhen  cases  are  called  for  a  hearing,  and  there  is  no 
Btppearance  by  the  plaintiff  in  error,  the  defendant  may  have 
the  plaintiff  called,  and  move  the  Court  to  dismiss  the  writ, 
or  he  may  open  the  record  and  pray  for  an  affirmance  of  the 
[udgmcnt ;  and  in  case  the  writ  is  dismissed,  or  the  judgment 
affirmed,  the  plaintiff  in  error  shall  pay  the  cost;  and  should 
the  defendant  fail  to  appear,  then  the  plaintiff  shall  be  enti- 
tled to  have  him  called,  and  open  the  record  and  pray  for  8 
reversal  of  the  judgment. 

MOTIONS. 

23.  Every  motion  for  any  rule,  order  or  jtidgment,  shall 
be  submitted  to  the  Court,  in  writing,  by  the  counsel  who 
makes  it,  and  if  granted,  shall  be  handed  to  the  Clerk. 
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OFFICB  PAPEBB. 

24.  No  paper  belonging  to  the  Clerk's  offioe  aball  betaken 
therefrom  without  leave  of  the  Court,  and  when  such  lave 
18  granted,  the  party  receiving  papers  shall  receipt  to  the 
Clerk  for  the  same. 

25.  All  opinions  delivered  hj  the  Judges  of  this  Coort 
shall,  immediately  upon  the  delivery  thereof,  be  handed  to 
the  Clerk,  whose  duty  it  shall  be  to  record  the  same^  aod 
then  to  deliver  the  originals  to  the  Reporter,  who  shall  return 
the  same  to  the  Clerk,  to  be  filed  for  preservation,  as  soon  as 
the  volume  of  reports  for  the  term  at  which  they  are  deliv- 
ered shall  be  published. 

PABTIJQS. 

26.  Whenever,  pending  a  cause  in  this  Court,  either  part}' 
shall  die,  the  proper  representatives  of  such  party  mav 
Toluntarily  come  in  and  be  admitted  as  parties  to  the  8uit| 
upon  motion ;  and  thereupon  the  cause  shall  be  heard  and 
determined  as  in  other  cases ;  and  if,  on  or  before  the  first 
term  succeeding  tlie  decease  of  the  party  dying,  there  shall 
be  no  representation  of  his  estate,  or  if  represented,  partiei 
shall  'not  be  thus  voluntarily  made,  then,  and  in  either  of 
said  events,  the  other  party  may,  at  that  term,  suggest  the 
death  on  the  record,  and  thereupon,  on  motion,  obtain  an 
order  that,  unless  such  representation  be  had,  and  parties 
made  voluntarily,  as  hereinbefore  authorized,  on  or  before 
the  case  is  called  on  the  docket  at  the  term  then  next  sac- 
oeeding,  the  party  moving  such  order,  if  defendant,  shall  be 
entitled  to  have  the  writ  of  error  dismissed,  and  if  the  plain- 
tiff, he  shall  be  entitled  to  open  the  record,  and  proceed  to  a 
hearing ;  provided^  that  a  copy  of  every  such  order  shall  be 
published  in  one  of  the  gazettes  at  the  seat  of  government, 
three  successive  weeks,  at  least  sixty  days  before  the  said  last 
named  term  of  the  Court,  or  served  on  the  adverse  party 
thirty  days  before  the  first  day  of  said  term. 
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REMITTITUR, 

27.  The  remittitur  containing  the  decision  of  the  C!ourt|  and 
any  direction  awarded  in  the  case,  shall  be  made  out  and 
Bigned  by  the  Clerk,  under  the  seal  of  the  Court,  with  the 
bill  of  cost  annexed  thereto,  and  delivered  to  the  party,  or 
bis  attorncT^,  in  whose  favor  the  decision  shall  be  made,  by 
iirhom  it  shall  be  transmitted  to'the  Court  below. 

RULES  OF  COURT. 

28.  The  Clerk  of  this  Court  shall,  on  pain  of  being  in  oon* 
tempt,  produce,  on  the  call  of  the  C^urt,  a  oopy  of  the  rules 
of  this  Court. 


^' 


.  .•  I 


^I^OCEEDINQg  Ap  TO  THE  ^EykTH  Of  fioWELt  ^OBB. 

1 

ATZiAHTA.  nth  AUaUBT,  2068. 


To  the  memory  of 

HO^WEXiL    OOBB, 

Georgia's  Statesmaiii  Jnxiit  and  Soldier. 


The  CoDOLmittee  appointed  to  report  a  suitable  tribute  to 
the  memory  of  the  late  Greneral  Howell  Cobb,  beg  leave  to 
submit^  that  at  a  meeting  of  the  Superior  Court  of  Bibb 
oounty,  and  of  the  Bar  in  attendance,  at  Macon,  on  the  30tk 
November  last,  the  following  preamble  and  resoliUioos  were 
adopted,  to-wit : 

"Greneral  Howell  Cobb  being  on  a  visit  to  the  North,  with 
his  wife  and  daughter,  died  in  the  city  of  New  York  on  the 
9th  day  of  October  last,  at  the  age  of  fifty-three  years.  He 
was  seized  suddenly,  was  prostrated  in  a  moment  of  tinc^ 
and  expired  in  a  few  minutes  thereafter.  A  man  of  vigomos 
constitution,  and  until  very  recently,  in  the  enjoyment  of 
uninterrupted  health,  no  one  had  a  fairer  promise  of  long 
life ;  and  surrounded  with  numerous  and  devoted  friends,  and 
•  blessed  with  the  sweetest  and  richest  endearments  of  home 
and  family— of  a  life  of  unmingled  happiness.  He  wtf 
called  hence  without  premonition.  This  providence,  to  oar  • 
limited  vision,  looks  strange;  but  we  well  know  that  it  tf 
not  for  us  to  sit  in  judgment  upon  the  inscruitble  events  of 
the  Divine  Grovernment  We  believe  that  the  all-wise  and 
all-merciful  Buler  ordereth  all  things  well,  and,  therefore^  '^  < 
is  our  duty  and  privilege  to  acquiesce  without  a  murmaria 
His  dispensations.  '^  Justice  and  Judgment  are  thehaUti- 
tion  of  Thy  Throne;  Mercy  and  Truth  shall  go  before  Th; 
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Fhoe."  When  the  telegraph  announced  the  death  of  our 
irother,  thousands  of  people  all  over  this  broad  land,  and  vro 
unong  the  namber,  felt  that  they  had  lost  a  loved  and  cher- 
shed  personal  friend.  The  country  was  stricken  with  awe 
ind  tremulousness.  Sadness  and  sorrow,  and  deep  regrets, 
ell  upon  all  who  knew  him.  AVe  may  not  assume  to  speak 
f  the  efiSscts  of  their  great  bereavement  upon  the  family  of 
he  deceased.  They  have  solved  the  mystery  of  unutterable 
:rief.  And  yet,  as  we  shall  see,  even  they  are  not  left  to 
lonrn  as  thoso  who  have  no  hope.  It  is  a  melancholy  pleas- 
;re  for  us  to  honor  the  name  and  memory  of  General  C!obb, 
Lias !  how  melancholy  I  Still  it  is  a  pleasure.  It  is  indeed 
leasaut  to  be  enabled  to  plaoe  upon  the  records  of  this  Court 
ur  unanimous,  cordial,  unqualified  testimony,  to  his  genius 
nd  learning,  his  professional  honor,  his  statesmanship,  his 
atriotism,  his  kindness  of  heart,  and  his  unrivalled  social 
ttractiveness.  We  lay  this  offering  upon  his  tomb.  It  may 
e  humble,  but  it  expresses  our  afieotion  and  our  respect  for 
is  character,  as  eloquently  as  would  a  monument  carved  in 
larble  and  emblazoned  with  gold. 

General  Cobb  was  a  native  of  Georgia,  born  of  highly  re* 
pectable  and  pious  parents,  in  the  county  of  Jefferson.  He 
ras  graduated  at  the  University  of  Georgia  during  the 
(residency  of  Dr.  Church,  in  the  class  of  1834.  Immediately 
fter  his  graduation  he  commenced  the  study  of  law  under 
be  direction  of  General  Hardin,  a  most  excellent  gentleman 
f  tliat  ilk,  and  when  admitted,  at  an  early  age,  settled  in  the 
3wn  of  Athens,  Clarke  county.  Very  soon  he  acquired  a 
ood.  practice,  both  in  his  own  county  and  in  the  circuit 
■^or  several  years,  he  held  the  office  of  Solicitor  General  of 
be  Western  Circuit,  discharging  the  duties  efficiently — eeal- 
OB  to  convict  the  guilty,  but  forbearing  towards  the  inno- 
Bot.  Neither  the  sovereignty  of  the  State  nor  the  citizen 
iiffcred  wrong  at  his  hands.  A  brilliant  career  awaited  him. 
^ith  a  commanding  person;  fine  voice,  conciliating  addresSi 
idustry,  thorough  furniture,  and  ardent,  self-reliant  and  am- 
itioua,  he  would  have  speedily  readied  the  highest  level  of 
rofesfiional  distinction.    But  a  change  came  over  the  spirit 
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of  his  dreamy.and  like  the  most  of  the  vonng  men  of  thl 
day  who  were  oonscioiis  of  intellectual  power,  he  beovue 
enamored  of  political  life,  and  his  aspirations  in  that  direetin 
were  so  promptly  realised,  that  his  professicm  became  an  objeet 
of  secondary  importance. 

After  the  fall  of  the  Confederate  Government^  he  settled  iB 
the  city  of  Macon,  and  resumed  the  practice  of  the  law.  Kw 
success  was  equal  to  his  most  sanguine  expectations ;  dipoto 
multiplied^  and  at  his  death  he  stood  in  the  front  rank  of  tin 
(Georgia  Bar.  Upon  an  occasion  so  solemn  as  this^  it  becosm 
us  to  say  nothing  for  effect,  and  to  indulge  in  no  exaggenr 
tion;  and  we  may,  therefore,  hope  that  our  estimate  of  Gto- 
eral  Cobb,  professionally  and  otherwise,  will  be  taken  astiiia 
and  candid.  He  was  not,  in  le>gal  argument,  a  dealer  in  dall, 
dusty  coses,  with  little  or  no  application  to  the  point  at  ianw. 
He  was  master  of  the  principles  of  our  noble  science,  and  his 
acute  discrimination  and  clear,  vigorous  jndgment  enabled 
him  to  apply  them  successfully.  Nor  did  he  rely  upon  them 
and  his  native  originating  power  alone,  bnt  was  wont  to  am 
himself  with  authority,  that  last  authority  which  mied  the 
principle,  and  most  perspicuously  illustrated  it  His  manner 
of  argumentation  was  logical,  without  the  stifi^  cold,  formal!^ 
of  scholasticism.  Indeed  he  was  a  natural  logician-— he  knew 
well  how  to  assume  premises  and  draw  conclusions,  without 
the  aid  of  the  syllogism  or  the  tricks  of  the  sophist  Befbn 
the  Court  he  had  great  power  of  condensation,  and  never 
weakened  his  cause  by  repetition  or  profuse  elaboration. 
He  was  happy  in  the  handling  of  facts  before  the  jury,  and 
skillful,  though  fair,  in  his  statement  of  them — just  to  hifl 
adversary,  earnest  ond  persuasive,  not  unfrequently  wielding 
at  will  both  the  convictions  and  the  passions  of  the  panel. 

In  this  connection,  it  may  be  proper  to  say  that  his  elo- 
quence found  its  happiest  display  before  large  popular  assem* 
blies.  He  was  peculiarly  at  home  at  the  hustings — there  he 
achieved  his  most  splendid  triumphs,  there  he  became  regal* 
His  clarion  voice  reached  the  ear  of  a  great  multitude,  and 
his  honest,  amiable  character  reached  their  hearts.  General 
Cobb's  political  career  was  not  only  sncoessfulj  but  exceed* 
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iiigl V  brilliant    He  rose  nipidlj  from  one  position  to  another, 
ndtil  he  became  a  r^eoognised  leader  of  the  great  Democratio 
part  J  of  the  American  Union.    This  is  not  the  occasion,  nor 
OUX8  the  duty,  to  trace  bis  ascending  course.    That  respon- 
sible task  will  devolve  upon  the  historian  or  biographer. 
Suffice  it  now  to  say,  that  before  the  war  he  represented  his 
district  in  Congress  for  a  number  of  years,  was  Speaker  of 
the  House  of  Representatives,  (Governor  of  Georgia,  and 
Beoretary  of  the  Treasury  during  Mr.  Buchanan's  adminis- 
tration.    His  political  record  may  be  said  to  be  voluminous. 
In  it  there  is  not  to  be  found  a  blot  or  a  blur.     Amidst  all 
the  violence  of  party  warfare  no  one  of  his  political  oppo- 
nents,- however  unscrupulous,  avos  ever  known  to  ntter  a 
"Wbrd  impugning  his  integrity  as  an  officer,  or  his  honor  as  a 
g^tleman.    The  House  of  Representatives  of  the  United 
States  is  a  theatre,  upon  whose  boards  demagogues  play  for 
|iopularity,  partimns  for  power,  genius  and  eloquence  for 
renown,  and  patriots  for  peace,  order  and  good  government. 
It  is,  therefore,  often  disorderly,  and  frequently  tumultuoufu 
!Te  preside  over  sucli  a  body  with  acceptability  requires  rare 
endowments — a  thorough  knowledge  of  men— quickness  of 
fteroeption — ^patiencc — self-control — firmness — a  clear  sense 
cf  ju^ice — tact  and  impartiality.    Especially  is  it  necessary 
that  the  Speaker  command  the  respect  of  the  House.    That 
18  ia  faict  the  chief  element  of  his  authority.     AH  these  qual- 
ities oor  friend  possessed  in  an  eminent  degree ;  and  hence  it 
Wis  that  no. Speaker,  since  the  time  of  Mr.  Clay,  discharged  the 
tduties  of  the  chair  with  more  marked  efficiency  than  did  he. 
When  tlie  State  seceded,  having  contributed  as  much  to 
the  result  as  any  other  citizen,  he  gave  himself  uncondition- 
allj  to  the  cause  of  the  South.    He  yielded  to  it  all  the 
honors  which  he  had  won  under  the  Union,  and  consecrated 
to  its  success  his  name,  his  estate,  and  his  life.    He  was 
dficted  a  member  of  tije  l^visional  Congress,  and  whin  it 
*^  was  chosen  its  presiding  officer.    No  body  ever  convened 
X  the  South  was  more  able  or  more  patriotic  than  this  Con- 
fftn.     Party  prepossessions,  committals,  animosities  and 
Ottds  had  no  place  in  the  deliberations  of  that  august  assem- 
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biy.  They  oonld  nol  live  in  an  atmosphere  cl 
sublime  nspomibilities  of  a  stupendous  reyolution.  A  dm- 
stitution  was  passed  upon  the  basis  of  the  principleB  of  177i^ 
which  was  an  improvement,  as  maoj  believei  upon  the  Fdl- 
aral  Constitution — laws  were  passed  and  offioers  choseste 
administer  them.  The  civil  revolution  was  in  a  few  waki 
accomplishedy  and  the  new  government  moved  ibrwacd  with 
harmonious  grandeur  unparalleled  in  the  annals  of  enpim 
To  these  ends  no  member  contributed  more  than  6«Nnl 
Cobb.  His  experience,  profound  knowledge  of  constitatioial 
liberty  and  sound  judgment,  were  all  made  available  in  tU 
great  crisis.  He  was  also  a  member  of  the  permanent  Cos- 
federate  Congress,  but  when  the  war  began  to  nge^  with  ill 
terrific  foreshadowing  of  slaughter,  poverty  and  theseiflU^ 
he  retired  from  the  halls  of  legislation  and  joined  the  imji 
rising  rapidly  to  the  grade  of  Major  (General. 

In  the  militaiy  service  he  was  ever  prudent,  obedient  to 
rightful  authority,  gallant  and  energetic.  When  the  Omftd- 
erate  (Government — after  sacrifices  indescribable,  and  the 
display  of  heroism  unimagined  in  the  wildest  dream  of  n>- 
mance — ^fell,  he  conceded  the  fact  of  its  extinction  by  over- 
whelming force,  and  acquiesced  in  the  necessity  of  the 
surrender  of  its  armies.  Not  only  so,  but  he  advised  sod 
urged  the  return  of  the  Southern  States  to  their  former  plan 
in  the  Union.  Uncomplainingly,  and  with  quiet  dignity,  he 
retired  to  the  walks  of  private  lifi^  We  looked  to  him,  in 
these  latter-day  troubles,  and  in  the  oontingendes  of  the 
fbture,  as  one  of  our  wisest,  safest  advisers.  We  did  well 
hope  that  he  would  live  to  be,  as  he  ever  had  been,  the  cham- 
pion of  law  and  liberty.  But  be  has  passed  "  from  glooa 
to  glory,"  and  his  country  lias  nothing  left  but  the  heritage 
of  his  fame  and  virtues. 

Turn  we  now  to  contemplate  him  in  his  private  oharacter* 
A  mere  outline  sketch  is  all  that  we  are  at  liberty*  to  appro- 
priate to  a  theme  to  which  a  volume  might  well  be  devoted* 
Its  necessary  meagemess,  however,  dote  not  make  it  other* 
wise  than  grateful.  It  is  sometimes  the  caise  that  eminent 
men,  Specially  in  political  life,  dmw  around  them  fiiendi 
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fiom  fear,  or  favor,  or  policy.  Governor  Cobb's  friends 
beoune  soch  from  affection.  It  is  believel  that  he  left  more 
personal  friends  than  any  man  who  b&s  lived  and  died  in  the 
State.  These  admired  him  for  his  ability,  but  loved  him  for 
the  kindneasy  generosity  and  nobility  of  his  nature.  These 
were  attracted  by  his  stem  sense  of  justice,  by  his  benevo- 
lence, his  charity,  and  his  genial  companionship.  Had  he 
been  leas  distinguished,  he  would  not  have  been  less  beloved. 
Political  antagonism  engendered  no  bitterness  in  his  soul ; 
ihralrj  created  no  hatred,  and  disappointment  did  not  lessen 
hia  oheerfalness.  Public  life  did  not  cool  the  warmth  of  his 
heart,  and  high  position  did  not  weaken  in  him  the  obliga* 
tioB  of  aodal  duties.  Nor  was  he  capridons  in  his  likingSi 
bat  true  and  staunch,  through  evil  and  through  good  report 
The  lowly  and  the  lofty  alike,  if  meritorious,  shared  in  his 
good  offices  and  elicited  his  sympathy. 

In  the  relations  of  husband,  parent,  brother  and  com- 
panion, he  was  a  model  man.  His  intercourse  with  his  ftmily 
was  governed  by  the  law  of  love.  As  its  head  he  ruled  with 
pmdenoe  and  authority,  but  it  was  the  authority  of  superior 
wisdom,  united  with  forbearance,  tenderness,  and  assiduous 
attention.  His  wife  and  children  alone  know,  and  they  only 
ean  tell,  how  sw^  were  the  charities  of  their  home. 

The  soldiers  of  his  command  during  the  war,  testify  to  his 
Qonmderate  attention.  The  poor,  the  suffering  and  dying, 
were  always  the  object  of  his  care  and  kindness.  It  has  been 
teprdsented  by  one  occupying  a  high  place,  recently,  that  he 
Vinted,  upon  a  sick  and  dying  Federal  prisoner,  extreme 
tod  wanton  cruelty.  This  charge  has  been  conclusively  dis- 
proved, but  if  it  were  not,  wo  who  know  him  well,  could 
not,  would  not,  believe  it.  It  is  contradicted  by  the  whole 
tenor  of  his  life,  and  by  the  unbroken  course  of  our  expe- 
rience of  his  character.  And,  standing  as  we  do,  at  the  brink 
of  hia  recently  opened  grave,  we  take  the  responsibility  of 
gqring,  that  the  conduct  attributed  to  him  was  utterly  im- 
possible. 

Perhaps  in  nothing  was  the  goodness  of  his  heart  more 
faeaotifidly  manifested  than  in  hia  attention  to  dependants. 
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Some  of  the  old  and  fkithfal  flerrants,  for  exunplPy  of  Ae 
fiuDily.  These  he  provided  for  and  protected.  BeFtitntiQO 
and  want  always  drew  from  him  sympathy  and  supplies. 
It  remains  to  speak  of  his  religions  character.  He  never 
*  made  a  public  profesion  of  religion,  but  it  is  known  to  hii 
intimate  friends  that  he  had  made  up  his  mind  to  unite  widi 
the  Baptist  Church,  the  Chnrch  of  his  parents,  and  of  kii 
wife,  upon  his  retnm  this  fall  to  Maoon.  In  the  judgment 
of  those  friends  he  died  a  Christian.  And  this  is  the  hope 
that  we  trnst,  even  now,  mitigates  the  sorrows  of  his  moan* 
ing  family  and  relations,  and  will,  ere  long,  reeoncile  tiiem 
to  his  loss.  He  was  a  praying  man  for  fifteen  yeare  befcre 
his  death,  acoording  to  his  own  account,  but  was  hamaed 
with  doubts  about  the  divinity  of  the  Saviour — that  is,aA  to 
the  Godhead  dwelling  in  the  humanity  of  Christ.  Hecoold 
not  liolve  the  m}*stery  of  Oodliness,  God  manifest  in  the 
flesh,  which  the  Scriptures  themselves  pronounce  great.  Un* 
able  to  believe  without  a  satisfactory  comprehension  of  this 
fundamental  truth  of  our  holy  religion,  he  did  not,  iiotil 
lately,  enjoy  a  sensible  realisation  of  pardon  and  peace.  Thii 
kind  of  struggle  of  a  strong  mind  to  subject  Revelation  to 
the  authority  of  reason  is  not  uncommon.  No  doubt  it  is 
hard  for  one  accustomed  to  think^  analyze  and  understand, 
to  beoome  as  a  little  child-^4i  learner  at  the  foot  of  tlie  Crass. 
But,  siibonlinating  his  pride  of  intellect  and  pride  of  lifetoa 
simple  effort  of  faith — and  inspired  by  the  Holy  Spiritr-« 
careful  study  of  the  Scriptures  resulted  in  a  sense  of  aooept- 
ance  with  God.  He  became  the  recipient  of  that  purest,  beat 
and  most  sublime  blessing  ever  vouchsafed  to  humanity— 
regeneration.  And  thus  annointed,  sanctified  and  accepted, 
his  spirit  entered  rest — that  rest  which  shall  endure  through 
eternal  ages. 

*'  0  gracioQfl  Ood  t  not  gainless  is  oar  loss ; 
A  gloriouB  sunbeam  gilds  thy  sternest  frown ; 
And  while  his  country  stalkers  with  the  cross, 
He  rises  with  the  crown.- ' 

Hesolffed,  That  this  bar,  his  country,  and  his  fiimily,Iuive 
sustained  a  great  bereavement  in  the  death  of  General  Howell 
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le  was  endeared  to  ud,  by  his  manly^  generous, 
^saional  companionship  and  association ;  to  his 
lis  s^icrificcs  and  services,  and  to  his  fitmily,  by 
ffection,  his  considerate  providence  and  wise 
it  we  deplore  that  one  so  dear  to  us,  and  so  full 
*  future  usefulness  should  be  called  hence  in  the 
of  all  his  powers;  satisfied,  however,  that  our 
reat  gain,  we  do  not  question  the  wisdom  and 
1  in  transferring  his  spirit  from  earth  to  heaven. 
That  our  respectful  sympathy  and  condolence  are 
red  to  his  family." 

Ibat  this  committee  adopt  the  foregoing  as  their 
;he  present  occasion,  and  request  that  they  be 
the  minutes  of  this  Court,  and  a  copy  be  trans- 
family  of  General  Cobb  by  the  Clerk. 

SAMUEL  HALL, 
EUGENIUS  A.  NI8BET, 
WILLIAM  EZZABD, 
WILLIAM  H.  HULL, 
DAVID  A.  VASON, 

Committee. 


[CE  BROWN  MADE  THE  FOLLOWING  REPLY: 

of  the  Bar :  In  behalf  of  the  Court  I  submit 
J  reply  to  your  report  and  resolutions : 
owell  Cobb  was  no  ordinary  man.  His  name 
i  large  space  in  the  history  of  tlie  country,  and 
which  he  lived,  Kichly  endowed  by  nature  with 
strength,  which  had  been  developed  andculti- 
ry  high  degree,  he  was  eminently  fitted  for  the 
sible  positions,  whicli,  by  the  firee  suffrage  of  his 
he  was  called  to  fill.     To  great  ability  and  force 

were  added,  industry  and  energy,  forming  a 
which  seldom  fails  to  achieve  success. 
3bb  was  admitted  to  the  bar  at  an  early  age,  im 
ir  report,  and  commenced  the  active  duties  of 
xxvin— 45. 


702  IN  MEMOUIAM. 


life  as  a  Lawyer,  id  the  Western  Circuit,  in  this,  his  native 
State.  With  the  advantages  of  a  fine  personal  appearanoe^i 
mind  remarkably  active^  logical  and  penetrating,  aided  bjri 
liberal  education,  he  rose  rapidly  to  position  and  distinotioD, 
in  his  profession.  But  he  was  soon  called,  by  the  people,  to 
lay  aside,  in  a  great  measure,  his  professional  pursuits,  and  to 
serve  them,  as  he  did  during  most  of  the  remainder  of  his 
life,  in  high  official  positions,  of  great  importance  and  re- 
sponsibility. 

In  the  Congress  of  the  United  States,  where  he  served, 
during  a  long  period  of  its  proudest  history,  he  not  onlj  won 
rank,  as  a  man,  but  he  exercised  great  control  as  a  leader. 

In  the  executive  chair  of  his  State,  his  adtninistration  was 
distinguit$hed  for  ability,  liberalit}*,  and  a  vigilant  attention 
to  all  the  duties  imposed  upon  him. 

Of  the  course  of  General  Cobb,  during  the  latter  and 
more  thrilling  scenes,  through  which  we  have  passed,  I  will 
not  now  speak.  Justice  requires  that  the  history  of  these 
times,  OS  it  is  to  be  transmitted  to  posterity,  shall  not  be  writ- 
ten ;  nor  are  the  motives  and  conduct  of  men,  who  acted  as 
prominent  a  part  as  did  General  Cobb,  to  be  too  freely  criti- 
cised, till  the  passions  and  prejudices,  which  were  engendered 
during  the  contest,  have  entirely  subsided,  and  reason  lias 
resumed  her  sway.  When  posterity  h^  seen  results,  the  his- 
torian, with  the  materials  which  will  be  preserved  and  placed 
at  his  command,  will  be  able  to  assign  his  proper  position,  to 
each  of  the  leading  spirits  who  took  part  in  the  war,  and  io 
the  reconstruction  of  the  government,  ailer  the  disastn^us 
and  crushing  defeat  of  the  armies  of  the  South,  and  tlie 
hopeless  loss  of  her  cause. 

During  the  high  excitement  of  the  past,  and  the  great  con- 
conflict  of  opinion,  as  to  what  was  the  best  that  could  be 
done  for  our  almost  ruined  section,  under  all  the  circuo* 
stances  by  which  they  were  surrounded  at  the  close  of  tbe 
civil  "war,  it  was  the  misfortune  of  some  of  us  to  differ  widely 
from  General  Cobb,  and,  in  the  excitement  of  the  ti»e^ 
wlien  men  had  too  little  charity  for  each  other  while  sittinj 
in  judgment  upon  motives,  those  differences  may,  in  soid^ 
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ases,  have   been  productive   of  personal  alienation,  which 
sad  to  crimination  and  recrimination. 

Bat,  all  these  diflFerences,  which  grew  out  of  conflictiog 
pinions  on  pnblic  policy,  in  times  of  high  political  excite- 
lent,  and  produced  alienation  and  estrangement,  are  evanes- 
snt  and  soon  pass  away.  In  the  grave  they  are  forgotten. 
ind  when,  under  Divine  Providence,  one  party  precedes  the 
ther,  for  a  little  while,  to  that  habitation  which  awaits  all 
be  living,  they  are  never  remembered  and  cherished  by  an 
onorable  and  generous  survivor. 

General  Cobb  was  not  only  an  honorable,  upright  citizen, 
Q  all  the  private  walks  of  life,  but  he  was  distinguished  for 
aany  noble  traits  of  character,  and  many  private  and  social 
irtues.  In  his  death,  Georgia  has  lost  one  of  her  ablest 
tatesmen,  the  bar  one  of  its  brightest  ornaments,  society  one 
»f  its  most  cherished  members,  and  his  intelligent  and  amia- 
>le  family  an  affectionate,  kind,  indulgent  husband  and 
sarent 

But,  relatives,  friends  and  professional  associates,  as  well 
IS  States  and  nations,  must  bow  in  submission  to  the  afflictive 
lispensations  of  Providence,  and  we  trust  all  say  reverently, 
"Thy  will  be  done." 

It  affords  the  Court  pleasure  to  testify  their  respect  for  the 
memory  of  General  Cobb,  as  a  distinguished  member  of  this 
Bar,  by  directing  that  the  preamble  and  resolutions  be  en- 
tered upon  the  minutes  of  this  Court,  in  compliance  with 
the  request  therein  contained.     And  it  is  so  ordered. 

A  true  extract  from  the  minuted. 
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ABATEMENT  OF  LEGACIES. 

V.  money  legacy  left  to  the  executor  of  a  will,  though 
(pressed  to  be  "in  addition  to  the  usual  commissions 
btained  by  law,  and  as  a  full  compensation  for  any 
ctra  trouble  be  may  have  in  executing  the  will>^  is  a 
sneral  legacy,  ana  cannot,  a§  a  legacy,  be  exempted 
om  abatement  with  other  general  legacies,  in  case  of 
deficiency  of  assets.     Clayton  vs.  vlXtn,  et  al. 320 

Vhen  a  legacy  left  to  a  wife  is  expressed  to  be  in  lieu 
^  dower,  and  sheeleotsto  take  the  "legacy,'^  she  takes 
as  a  qitdsi  purchaser,  and  in  a  contest  between  her 
id  other  legatees,  whether  general  or  specific,  she 
rnnot  be  called  upon  to  abate  with  them,  to  make  up 
deficiency  of  assets.    Ibid. 

ABATEMENT  OF  NUISANCE. 
Nuisance,  1,  2. 

ABSENCE  OP  COUNSEL.    See  Continuance,  4. 
ACTION;    See  CommenceTnent  of  Action. 

ADEMPTION,  OP  LEGACIES. 

^  legacy  in  CJeorgia,  may  be  adeemed,  by  the  delivery 
the  property  to  the  legatee,  during  the  life-time  of 
^  testator)  and  if  it  be  so  adeemed,  it  does  not  pass 
(der  the  will,  and  is  not  subject  to  abate  on  a  de- 
cency of  assets.     Clayton  vs.  Akin,  et  al 820 

^hether  a  legacy  has  neen  in  fact  adeemed^  is  a  ques- 
*i  of  fact  to  be  left  to  a  jury,  under  the  evidence 
the  particular  case.  The  "delivery  to  the  legatee 
lat  be  of  such  a  character  as  to  show  that  it  was  the 
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intent  of  the  testator  to  part  at  that  time  irrevocably 
with  his  dominion  over  tlie  property.     Ibid. 

3.  By  the  third  item  of  the  will  of  A.  V.,  he  gave  to  hie 
wife,  during  her  widowhood,  certain  negroes  and  other 
personal  property,  and  about  five  hundred  and  twenty 
acres  of  land,  known  as  his  ''Home  place."     In  case 
of  her  marriage,  the  negroes  were  to  be  divided  into 
three  lots,  she  to  take  one,   and-,  his  two  youngest 
sons  each  one  share,  and  his  said  two  yonngpst  sons  to 
take  the  balance  of  the  property  in  said  third  item, 
including  the  ''Home  place,''  which  was  to  beheld  by 
their  guardian  till  they  were  of  age.     Testator  after- 
wards sold  the  "Home  plkoe"  to  K.  for  $10,000,  and 
took  notes,  and  gave  bond  for  titles.     After  this  sale, 
he  added  a  codicil  to '  his  will,  in  which  he  expressed 
his  purpose  to  give  direction  to  a    ^certain  fund  that 
he  snail  have,"  and  recited  the  fiict  of  the  sale  of  the 
"  Home  place"  for  $10,000,  and  directed  that  *'siid 
sum  of  money"  be  jnvested  by  his  executors,  in  a  plan- 
tation for  the  use  of  his  Wife  during  her  widowhood, 
and  if  she  should  marry  again,  said  plantation  to  go  to 
his  two  youngest  sons,  as  set  forth  in  the  third  and 
fourth  items  of  his  will.    He  afterwards  collected  two 
thousand  five  hundred  dollars  of  the  purehase-moneyi 
which  he  used,  and  soon  after  died.     The  balance  of 
the  purchasc'^money  has  never  been  paid,  the  title-  to 
the  "Home  place"   remains  in  the  estate,  and  K.|  tho 
purchaser,  is  insolvent.     Held,  that  there    was  an 
ademption  of  the  speolfic  legacy  to  the  extetit  of  the 
$2,500  collected  and  used  by  the  testator  before  his 
death,  and  as  there  is  nothing  for  the  codicil  to  act 
upon  till  the  purchase-money  due  at  his  death,  (which 
is  the  "certain  fund"  that  was  the  object  of  it,)  is  col- 
lected, the  codioil  made  under  a,  mistakei  did  not  re- 
voke the  will,  as  to  the  "Home  place ;"  and  that  the 
widow  and  two  youn^t  sons  take  it,  under  the  third 
item  of  the  will.     But  should  the  purchaser,  at  a  future 
time,  pay  the  balance  of  the  purchase-money  and  in- 
terest, and  compel  a  conveyance  of  the  land^  the  codicil 
will  then  attach  to  the  fund,  when  so  paid  in,  and  it 
will  be  the  duty  of  the  executors  to  invest  it  in  a  plan-  , 
tation  for  the  widow  and  children  as  directed  in  said 
codicil.  .  WhiUook,  etal.,  m.  Vaun Wl 
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ADMINISTRATORS  AND  EXECUTORS. 

^*  If  an  administrator  or  executor  pay  debts  of  an  estate 
^ith  less  than  is  due  upon  them,  he  shall  not  take  the 
benefit  of  it  bimself ;  but  other  creditors  and  legatees 
shaH  have  the  advantage  of  it.  The  estate  Is  entitled 
to  all  the  benefits  arising  from  such  payment,  and  not 
the  execbtor  personally.  Caruihers  and'vaife  vs,  Oor^ 
bin,JEx^r 75 

2.  When  a  testkior  appointed  four  executors  to  execute 
his  will,  and  an  application  was  made  to  the  Ordinary 
to  require  three  01  the  executors  to  give  bond  and  secu- 
rity according  to  the  provisions  of  the  2411th  section 
of  the  Code,  upon  the  ground  that  said  executors  were 
mismanaging  the  estate  of  the  testator,  and  said  cause 
having  been  tried  in  the  Superior  Court,  on  appeal  from  * 
the  Court  of  Ordinary,  and  the  jury  having  returned  a 
verdict  requiring  the  executors  to  give  bond  and  seci^- 
rity,  and  a  motion  having  been  made  in  the  Court  be- 
low for  a  new  trial,  which  was  overruled.  The  in- 
molvency  of  the  executors  is  not  per  se  a  sufficient 
gronnd  to  require  the  executors  to  give  bond  and  secu- 
rity, especially,  when  it  appears  from  the  evidence  in 
the  record,  that  their  pecuniary  condition  is  as  good 
now  J  as  it  was  at  the  time  of  their  appointment  by  the 
testator.  '  W%on,  dnl,Ez'r8,  vs.    WkUfield 269 

J.  The  turning  over  to  one  of  the  executprs,  by  the 
^idow,  shortly  after  the  testatorV  death,  of  a'  large 
amount  of  promissory  notes  and  other  evidences  of 
debt,  which,  said  executor  has  continued  to  hold  and 
retain  in  his  possession,  with  the  consent  and  approba- 
tion of  two  of  the  other  executors,  against  the  protee- 
tation  of  theiburth  named  executor,  is  not  per  se  such 
Tnismanagement  of  the  estate,  as  will  require  the  execu- 
tors to  give  bond  and  security  under  the  law.     Ibid. 

^*  The  Court  erred  in  charging  the  jury,  "that  if  more 
than  one  qualifies,  each  is  authorized  tb  discharge  the 
nsnal  functions  of  an  executor,  but  all  must  join  in  exe- 
cuting a  special  trust,  and  I  refer  you  to  the  mil  to  dsoer- 
tain  whether  it  contains  a  special  trust/'  whereas,  the 
Court  should  have  charged  the  jury,  whether  the  will 
did,  or  did  not,  contain  any  special  trust,  that  being  a 
question  of  law  for  the  Court  to  decide,  and  not  a  ques- 
tion otfad  to  be  referred  to  the  jury.     Ibid. 

^*   The  Court  erred  in  not  granting  a  new  trial,  upon  the 
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eround,  that  the  verdict  of  the  jury  was  strongly  and 
dfecidedly  against  the  weight  of  the  evidence,  as  to  the 
mismanagement  of  the  estate  by  the  execators.  IbH 

6.  It  vas  competent  to  show  that  the  inveslmeot,  or 
changes  of  investment^  were  prudent     Oampbdl  r^. 

_  Miller,  etcU '. 304 

7.  When  the  testator  directed  tliat  all  his  property  be 
kept  together  during  the  widowhood  of  his  wife,  to  be 
used  for  the  support  and  maintenance  of  his  wife,  and 
the  education  of  their  minor  children,  and  that  his 
executors  give  off  to  each  of  his  minot  sons,  as  they 
might  come  .of  age,  and  to  his  daughters,  as  they 
might  come  of  age  or  marry,  aboul.  thirty-one  or  two 
hundred  dollars  in  money  or  property,  as  may  be  the 
most  convepient  to  the  estate,' and  most  suitable  to  the 
party  receiving  property;  and  in  order  to  enable  his 
executors  the  more  convenientl^y  to  carry  out  the  fore- 
going objects,  h^  thereby  gave  them  power  to  sell  any 
of  the  property,  and  to  Jbuy  or  to  exchange  for  other 
property,  taking  care  to  give  a  full  stfitement  and  his- 
tory of  all  such  sales,  purcjiases  and  exchanges,  to  the 
Court  of  Ordinary :  Held^  that  it  was  the  inteDtfon 
of  the  testator  to  give  ,the  executor  power  to  sell  at 
private  sale,  and  that  suc^  sale  by  him,  if  fairly 
and  honestly  made,  conveyed  a  good  title  to  the  pur- 
chaser.     Mokox  V8.  Ebo'harL  Adin^r.. 581 

Sec  Emancipation,  1,  2,  3, 

"   Intruders f  4,  5. 


it 


.  Admissions — Se^  Equity  Practice,  3. 

in  Ejectment  cases,  see  R.  25. 
by  attorneys,  see  Oonsent  by  AUomeySj  and  A 
20,  and  R.  8.  O.  4. 
"  to  the  bar,  jR.  2,  and  B.  &  C  1,  2  and  3. 

ADVERSE  POSSESSION,    See  Ejectment,  1, 2, 

AFFIDAVIT. 

See  Intruders.    Pleadings,  V, 


Affidavit— To  plea,  H.  24. 

ofillegality,i2.  30,31. 

in  response  to  notice  to  produce  papers,  i?.  ^'• 


(C 

ii 
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A^PFiRMATiON — Of  administrator  or  executor  to  denial  of 

deed,  B.  29. 

AGENT.    See  Principal   and  Agent. 

AGREEMENT  OF  COUNSEL.     . 
^  drtiseni  cf,  R.  20,  and  R  S.  C.  4. 

ALIMONY. 

On  the  hearing  of  a  mption  for  temporary  alimony, 
pending  an  action  for  divorce,  the  merits  of  the  cause 
are  not  in  issue.  But,  under  section  1735  of  the  Code, 
the  Judge,  fixing  the  amount  of  alimony,  may  inquire 
into  the  cause  and  circumstances  ofthe  separation,  ren- 
dering the  alimony  necessary,  and,  in  his  discretion, 
may  refuse  it  ajtogcthqr ;  or  he  may  grant  such  alimo- 
ny, including  the  expcilses  of  the  litigation  ajs  the  con- 
dition of  the  husband,  and  the  facts  of  ihecase'may 
justify.  But  the  Judge*should  exercise  a  sound  discre- 
tion, and  should  be  careful  that  he  does,  not  so  pse  tliis 
discretionary  power,  as  to  encourage  the  sq)aration  of 
husbands  and  wives,  and  increase  litigation  of  this 
character.     Dicken  vs.  Dicken 663 

After  looking  into  the  cause  and  circumstances  of  thi9 
separation,  we  are  satisfied  the  Judge  did  not  abuse  the 
discretion  vested  in  him  by  the  statute.     Ibid. 

ALLOWANCE. 
Je  Widow,  1,  2.     See  Equity,  5. 

AMENDMENT. 

When  a  bill  Wis  filed  against  a  partnership,  and  after 
both  have  answered,  one  of  the  firpfi  dies,  it  is  nbt  er- 
ror to  permit,  before  parties  are  made,  an  amendment, 
correcting  a  misnomer  as  to  the  Christian  name  of  the 
deceased  partner.     Pearce,  et  cU,  vs,  Bruce  &  Co 444 

When  a  suggestion  is,  in  fact,  made  of  the  death  of  a 
party,  and  entered  on  the  Judge's  docket,  it  is  not  er- 
ror, even  after  judgment,  to  allow  the  entry  to  be  made 
on  thi3  minutes^  nunc  j/ro  time.    Ibid. 

«  Heed  A  Brother  vs,  Spencer,  594. 
'   C&mimmeemeni  qf  Action. 
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ANSWER. 

See  Equity  Pleading  and  Praciic^^  3. 

APPEAL. 

1.  An  appeal  should  uot  be  ilismisBed  became  < 
iDsufficiency  of  the  scciirityi  until  the  appella 
been  required  to  give  other  security,  or  shew 
why  the  appeal  should  not  be  dismissed.  Thon 
The,  Geoj*gia  Railroad  and  Bankifi\g  Company., 

See  Bankruptcy. 
'^  Emanuel  v$.  Smith  &  Richmond,  603. 
''  R.l(md  11. 

ARBITRATION. 

1.  In  an  affidavit  filed  to  prevent  an  aw^ard  from  - 
ing  the  judgment  of  the  Court,  under  the  C 
not  sufficient  to  state,  in  general  terms,  that  tl: 
is  the  result  of  accident,  mistake  or  fraud,  or 
ally  illegal ;  the  affidavit  must  state  such  fact 
accident  or  mistake,  or  designate  such  il 
that  the  Court  may  see  that  a  mistake,  etc 
statement  be  true,  occur,  and  that  it  was  mv 
issue.     Scluxffer  &  Co.,  vs.  Baker  &  Car,^ 

2.  When  the  issue,  in  an  arbitration,  was  i 
certain  bales  of  cotton,  and  two  ^tton 
the  same  person,  a  marker  and  weigh 
duced,  one  describing  the  cotton  as  nv 
the  otlier  *'C  O"  and  no  explanation 
discrepancy,  it  was  not  mistake  or  ill- 
bitrators  to  "set  aside"  or  give  no  w- 
ficates.     Ibid. 


ARGUMENT  OP  O 
See  R.  3,  4,  7, 8, 13,  45,  and  8.  C.  7. 

ARREST  OF  JU ! 
See  Orvmnal  Lcao^  5, 10^  and  Ji.  '.' 

ASSIGNMl 

t 

Under  the  law,  M  it 
vent  debtor 
in  trui^t, 


U 
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tors,  to  the  CQLclusion  of  others ;  Providedj  no  trust  or 
'    benefit  is. reserved. to  the  assignor,  or  any  person  for. 
him.     Umbry  &  Fisher  V8,  Qajpp 246 

•    ASSIGNMENT  OF  ERRbRS. 

•  « 

SeQEiUofExoepUonSf^ 

•  ATTACHM:EJtTS. 
SeeizcTwr.    See  8.  C.  R.,  18. 

Attorneys — R.  2  to  11  Inclusive ;  K  R.  3,  and  8.  C.  R.  1 

to  7,  inclusive. 
"  admissi6n  to  bar^  R.  2,  and  8.  C.  JR.  1  to  3, 

inclusive.  » 

"  form  of  license  ofj  iZ.,  2. 

liability  for  costs,  8.  C.  i?.  16,  18. 
arguments  of,  R.  3,  7,  8,  and  R.  8.  C.  6,  7. 
contempts  by,  iZ.  4,  8,  9,  11. 
See  Cbrwcn^  by,  and  R.  20,  and  jR.  8.  C.  4. 

AUDITORS.    jK  R.  5. 

AUGUSTA. 

1-  The  Statute  of  15th  February,  1856,  enacts  that  the 
City  Council  of  Augusta  shall  be  and  theya  re  hereby 
authorized  to  elect  an  officer  to  be  known  as  Riecorder, 
in  whom  they  may  vest  exclusive  jurisdiction  of  all 
violations  of  their  ordinances,  etc.  The  Act  also  pro- 
vides that  the  said  Recorder  shall  be  elected  and.  bold 
his  office  for  the  term  of  two  years^  shall  take  an  oath 
bef&re  the  Mayor  well  iand  truly  to  discharge  the  duties 
of  his  office,  etc.  Heldy  that  the  object  of  this  Act 
^as  to  promote  good  government  and  order  in  the 
city,  and  that  it  wa3  the  duty  of  the  Coi^ncil  to  elect 
a  Recorder,  and  that  it  was  cl^rly  the  intention  of 
the  legislature,  that  the  office  of*  Mayor  and  the  office 
of  Recorder,  should  be  separate  and  distinct  offices, 
filled  by  different  persons^  one  of  whom  is  required  to 
take  the  oath  of  office  before  the  other,  and  that  the 
provision  in  the  statute  which  authorized  the  City 
Council  or  Mayor,  in  the  absence  of  the  Recorder,  to 
appoint  one  of  their  Body  to  preside  in  the  Recorder's 
Court,  contemplates  the  temporarv  absence  of  the  Re- 
corder, and  does  not  avithoris;e  the  City  Council  tp 
abolish* the  office  of  Recqrder,^md  direct  the  Mayor 
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permanentlj  to  act  as  Recorder.  Vcuon  fj$.  The  OUg  0/ 
4.ugusta..,: ^ ; 642 

2.  The  City  Council  of  Augusta  have  power  to  establish 
such  by-laws,  rules  Aud  ordipanoes  as  shall  appear  to 
them  requisite,  and  necessary  for  the  security,  welfare 
and  convenience  of  the  city,  or  for  preserving  peace, 
order  and  good  government  within  the  same,  not  re- 
pugnant to  the  Constitution  and  law^  of  the.  land. 
Ibid. 

AUTREFOIS  ACQUIT. 

When  a  party  has  been  discharged  and  acquitted  by  the 
order  of  the  Court,  as  provided  by  tlje  4554th  section 
of  the  Code,  of  an  offence  for  which  he  was  indicted, 
and  is  afterwards  indicted  a  second  time  for  the  satM 
crimmal  acts  as  alleged  in  the  first  indictment,  though 
under  a  different  ^lained  offmoe^  he  may  plead  his  dis- 
charge and  acquittal  under  the  first  indictment,,  in  bar 
of  the  second.    HoUvs.  The  State W 

AWARD.    See  ArbUratiaru 

BAIL— Attorney  may  not  be^  R.  11. 

3AILEE.    See  Common  Garrier, 

BANKRUPTCY. 

1.  Security  on  an  appeal  Ixmd,  under  our  Code,  only 
binds  himself  for  the  payment  of  the  debt  or  damages 
for  yfhxch  judgment  may  be  entered  in  the  cause,  and  if 
no  judgment  is  ever  entered  against  the  principal  in 
the  cause,  no  liability  attaches  to  the  security.  As 
Congress  has  the  power,  under  the  Constitution,  to  es- 
tablish uniform  laws  on  the  subject  of  bankruptcies 
throughout  the  United  States,  and  as  the  Act  of  Con- 
gress forbids  the  prosecutioti  of  an  action  aj^inst  a 
Serson  adjudged  a  bankrupt,  until  the  question  of  his 
ischarge  has  been  determined,'  and  relieves  him,  when 
discharged,  from  all  debts  and  liabHitied,  etc.,  which 
might  have  been  proved  against  his  estate,  a  security 
on  an  appeal,  in  this  State,  is  no  longer  liable,  when 
the  principal  isdi^hargedln  bankruptcy;  "which  dis- 
charge of  the  principal  terminates  the  case  pending  in 
the  State  Court  against  him,  and  prevents  any  jndg- 
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meHt.  The  security  on  the  appeal  does  not  contract 
to  pay  the  debt,  but  the  judgment  that  may  be  ^ptered 
in  the  suit,  then,  pending.     Odeltvi.  WooUen 224 

BILL  OF  EXCEPTIONiS.  • 

.  When  an  order  was  made  in  an  equity  cause,  setting 
the  same  down  for  trial,  to  ascertain  whether  the  com- 
plainant's claim  had  been  finally  adjudicated  by  a 
former  decree  of  the  Court :  Held,  that  the  granting 
such  order,  was  not  such  a  final  disposition  of  the 
cause  as  will  entitle  the  party  complaining  to  bring 
up  that  decision  to  this  Court,  upon  a  bill  of  excep- 
tions thereto,  under  the  4191st  section  of  the  Code. 
Bradjfj  Adm'r,  vs.  Furlow^  Price  &  Furhw y.  108 

When  a  bill  of  exceptions  is  filed  atid  error  assighed 
on  the  ruling^  of  the  Judge  of  the  Superior  Court  on 
the'  trial  of  the  cause,  the  bill  of  exceptions  and  the 
assignment  of  error  must  show  distinctly  the  pointsr 
decided,  with  such  statement  of  the  facts  as  are  nece^  . 
sary  to  an  understanding  of  the  points  made,  and  if 
the  bill  of  exceptions'  fails  to  do  this,  this  Court  will 
not  pass  upon  the  rulings  complained  of.  Dwmagan 
d  al,,  V8,  Dunnagan  etal 654 

When  a  motion  for  a  new  trial  was  made  in  the  Court 
below,  which  was  granted^  and  that  decision  is  brought 
by  writ  of  error,  to  this  Court,  a  briefof  the  oral,  and 
a  copy  of  the  written  evidence  adduced  in  the  Court 
below,  must  be  embodied  in  the  bill  of  exceptions,  or 
attached  thereto  as  an  exhibit,  when  pr^ented  to  the 
Judge  for  his  certificate,  and  identified  by  his  signa- 
ture on  the  same  as  a  true  copy,  and  constitute  a  part 
of  the  same,  or  the  writ  of  error  will  be  xlismissed* 

White  v3.  The  Newton  Manufacturing  Company..^...  587 
.  In  a  motion  for  new  trial,  a  brief  of  the  evidence 
agreed  upon  by  the  parties,  and  approved  by  the  Court        ' 
without   such  agreement,  in  case  they  fail  to  agree, 
must  be  filed  in  the  Cletk's  office.    But  such  briefof 
evidence  constitutes  no.  part  of  the  record,  and  need^    * 
not  be  recorded  by  the  Clerk,  and  as  it  is  embodied  in 
the  bill  of  exceptions,  should  not  be  embraced  in  the 
copy  of  thq  record  sent  up  to  this  Court.     Ibid. 

.  The  record  in  a  case  in  the  Superior  Court,  consists 
of  the  declaration,  proceas,  return  of  service  bjr  the     ^ 
sherifiT,  and  other  official  entries)  plea^  verdiq/L,  judg- 
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ment,  and  all  interlocutory  orders  passed  by  the  Coart 
during  the  pendency  of  the  case,  and  in  case  of  a  mo- 
tion for  a  new  trial,  an  order  nisi,  and  an  order  grant- 
ing or  refusing  a  new  trial,  together  with  any  order 
passed  by  the  Court,  setting  it  down  for  a  hearing  in 
vacation,  or  acljoumine  the  hearing  from  time  to  time, 
and  in  case  a  new  trial  is  granted,  all  subsequent  or- 
ders passed  by  the  Court,  including  the  final  judg- 
ment.    Ibid. 

6.  When  a  case  was  tried,  and  a  verdict  rendered  in 
favor  of  the  plaintiff,  and  a  motion  was  made  for  a  new 
trial,  and  the  Judge  who  heard  the  case  went  out  of 
office  before  the  motion  was  disposed  of,  and  no  brief 
of  the  evidence  was  agreed  upon  by  the  parties,  or  ap- 
proved and  certified  by  the  Judge  to  be  correct :  JSeH, 
that  the  Judge  wha  succeeded  to  the  bencb  committed 
tio  error  in  refusing  to  grant  anew  trial.  BeedA 
Brother  V8,  Spencer,. » , -..  69 

7«  A  brief  of  th^oral,  and  a  copy  of  the  written  evidence 
adduced  in  the  Court  below,  must  be  em1i>odied  in  the 
bill  of  exceptions^  as  certified  by  the  Judge,  or  the  case  ^ 
will  be  dismissed  on  the  hearing  in  this  Court  Ibid. 

See  8,  C,  J?.,  8  to  11  indufiive. 

BILL  OF  PARTICULARS,  B.  12. 

BONDS,  of  Prochein  Ami,  B.  50,  and  E.  B.  6.  • 
See  AppioU' 

BOOKS. 

Offlnea,  i?.  17. 

Of  recognizances,  51. 

See  Dockets. 

BRIEFS.  ' 

Of  Counsel,  8.  C.  R,  12,  14,  16. 
Of  Evidence,  R  49,  and  8.  C.  R  10. 

I 

CARRIER.    See  Ommon  Oarrief. 

CARELESSNESS. 

See  Ooinmoh  Carriers,  1. 
"    'Damages. 


CASES  CITED. 
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M.  *  W.  R.  R.  Co.  vs.  WiKK, • 19tli  "  482 

M.  &  A.,  of  Sav.,  Ys.  The  State, 4th  "  628 

McLAUonLiN  &  Co.,  vs.  O'Dowd^.... w...34lh  ''  ....^^...876 

Mitchell  vs.  1?rintdp, .* 2oth  "  651 

Moody  vs.  Flemmino, 4th  **  628 

Mosher&  Co.  vs.  So.  Express  Co., 88th  "  527 

Napier,  etal.,  vs.  Poe,  et  al.j 12th  "  628 

Newby  vs.  So.  Express  Co., SOth  "  42 

Nicholson  &  Wife  vs.  McWhorteb  A  Welbork...  13th  " 267 

Oliter,  e^aZ.,  vs.  Coleman,  f^  oZ. , •...86th  "  878 

Oliver  &  Wporrox  vs^  Coleman,  et  cd,, 86th  "  389 

Parker,  et  al.,  vs;  Chambuss, 12th  *'  212 

Perdue  vs.  Bijidshaw, 18th  "  140 

PooLAiN  vs.   Sellers, * - ..20th  "  W 

t'uRCELL  vs.  So.  Express  Co.,*..>4 » 87th  ^*  42 

Revel  vs.  The  State, 25th  "  ....605,607 

Rice  v».  Tarver, * ..4th  "  406 

'  RiORDON  vs.  HOLLIDAT  and  WIFE, -8th  "  160 

Roberts  vs.  The  State, 14th  **  .......... .607 

Roberts,  e^  aZ.,  vs.  Moobb «......27th  '*  607 

Rogers  VI.  Atkinson, l«t  '<  560 

RoKAR,  ei  oZ.,  vs.  Burns, Idth  <  <'  618 

Russell  vs.  Slaton...... ..25th  <'  i 197 

Sanders  vs.  Ward,  et  alf : '. 25th  "  - 680 

Searot  vs.  Stubbb, ~12th  "  -855 

Shewmake,  «^a/.,vd.  Ez'rsof  Jones, 87ih  *'  -688 

Simmons,  Adm'r,  vs.  Latimer,  et  aZ., 87th  *' 1^ 

Slaughter,  €^  oZ.,  vs.  Culpepper,  ^  oZ., 85th  ''  ....873,877 

Smith,  Adm'r,  vs.  Iverson  AND  WIFE,.... 22d  ''  -406 

So.  W.  R.  R.  Co.  vs.  Palk, 24th  " W 

So.  Express  Co.  vs.  Newby 86th  "  627 

So.  Express  Co.  vs.  PuRCELL, ;. 87th  "  ....627,629 

Stewart  vs.  The  State, .....,....■'. 23rd  "  -...  ^ 

Stroup  vs.  Sullivan  &  Black, 8nd  **  1*^^ 

Sullivan  vs.  Cox, 7th  **  -660 

Stkes  vs.  McRoRT,i i 82nd  "  ....« — -^ 

Tarvbrvs.  Rankin,... .i 8rd  "  M 

Tayix)r  vs.  Flint,...! * 85th  "  -...8'* 

TheM.  &  W.  R.  R.  vs.  Winn, imh  «*  -482 

The  State  vs.  Dickson,.* 88th  **  3*-^ 

TooMER  vs.  Diceerson, 37th  *'  .**• -3^ 

Vance  vs.  Crawford, » 4th  «*  -660 

Walker  vs.  Wells, 25th  **  -6W 

Warmockvs.  Rogers, 9th  "  «...662 

Winter  vs.  Jones, 10th  **  -385 

Wtche  vs.  Green, 16th  "  49 

CERTIORARI. 

By  the  3978th  section  of  the  Code,  the  Judge  of  the  Su- 
perior Court  may  issue  a  certiorari  to  correct  errors  in 

the  Inferior  Court,  and  Court  of  Ordinary.  £arreit, 

Adm^rvs.  Jackson,  et  al 181 

oee  o.  C/«  x]/«,  t/*  V 
CESTUI-QUE-TRUST.    See  .EJnanctjwfion,  1, 2, 3. 


*    .' 
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See  Criminal  ZaWp*2.\  '    •    ' 

•       ■  ■         - 

CHARGE  OF  THE  .rCOU;RT. 

1 .  When  the  charge  of  the  Court  assam^  certain,  tbipgs 
as  facts,  and  is  in  sqcfa  shiape  as  to  intimate  to  tl^e  jiiry 
what  the  Judge  belieVeslne  evidence?  to'bfe,  and  that 
they  made  defendant  ffuUty,  a  new  trial   will   be.  .    ., 
granted.     Whitley  v^.fht^die, i *  M' 

2.  Where  a  distreas-wlirxaht,  ior  rent  due  by  the  con- 
tract, in  Aiperie^n  gofd  .coipi  wa«  taken  ()dt,  and  an 
issue  was  made  as  to  the  amount  due^  under  the  4012th 
section  t>f  the  Omle :  Hdd^  that  it*  was  h6i  ermr  foe  '  « 
theCoort  below  to  charge  tbo Jury  in  accordance  with' 
the  law  as  deierjoiiited  by  this  Court,  in  ^i  parties 

lor  oftse,    *K<xiitfma%  te\'  Jfyer$'A  Harfntea i*<  183 

3.  On;  an  issue  on  the  return  of  oominissionersio'^igh,  ^' 
dower,  it  U  ^rtot  for  the  Court  to  <?h[ftrgo  tlie  jury,  IliaJi^' ' 
in  e&timating  the  value  ^of  the  land  (ot^er  than  tHe*  .' 
dwelling  ^oiise  and  curtilkgeij'they  ought  not  to  'cqn-  ; 
sid^'r.  improvements,  ptjch.as  log  dwelling^,  ^tc.|:'f'un-^ ' 
less  these  igi^iroveBients  are  of  oonsiderabie  value^  sac{i'  .' 
itts  4  tw.Q-sf ory  house/'!  etc.    MclSbban  t9.^^la8 .*  235 

4.  When  there  is  evidence  before  the  jury  on  the  trial  of 

-  *»  case  upon  a  mcUmal  point  involved  in  such  trial,  it . 
is  erifgr  £br  the  Court  so  <p  cbaive  the  jury  u^  to  ear-  , 
dudgfrpm  their  consideration  mm  evidence.,   Lamar, 

t9.  :GlavMon.»,f.,..^. .,.,,, • .« 1  262 

•  .  '      .  ■  * 

o.  The  Couft  err?d  in  charging  the  fury;  '^that  if  more  ' 
than  one  qnalifie^,'  eaeb  is  atkCbortsea  to  discharge  the  - 
o^ual  functions  of  an  executor,  bitt  all  most  joiu  in  .  ^ 
executing  a  special  trust,  and  I  refer  you  to  the  will  to    ' 
aseeriain  whether  it  coniaim.  a  special  trUd/'  whereas^ 
the  Court  should  have  charged  the  jury^  whether  this- 
will  did,  or  did  not,  contain  any  tpedial  trust,  that  be- 


,-  ^-.  —  ,,  ----, — ^^  — ^ 

3«  Whe^  tb^  .Court-  is  ctquested  to  .diiar^e  the  jury  in  . 
nrriting,  he  should  read  his  charge,  and  mv^e  no^.xef;- 
bal.  additions  or  expirations.     ^  written  request  to 
charge  the  juiy  mtist  be  appHdab^to  the  facts  and  the( 
law,  or  the  -Court  need  not  notice  it.   '  The  Coart  may. 

Vol.  xxxvin-*— 46. 
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if  be  please,  chaigi  ibe  jiirjr  by  yMxJlv  iDodifjiDg  it, 
provided  his  diargCi  as  given^  is  the  law.  Oampbdl 
V8.  MiUer,  et  al : 804 

CLAIMS-    R.  13,  14,  16, 

Cubrk:  of  SupEBion  Cour*,  Dutj/  of, 

i2.  2, 16  to  19,  iocluiive,  and  H^  S.  C.  11. 

ptSBK  OF  StrPSfiME  CoiOKt,  Dvfy  of, 

A  8.  C,  16, 19,  20,  26,  27  and  28.  * 

COLLATERAL  SECURITY. 

•I,  m  ,  t  ••■ 

•  .  ;  *  . 

1.  L.,  who  owed  8.  $1,000,  for  which  S.  held  L/aaoto 
and  mortoago  on  a  prioting  press,  aold  Ibe  press  to  C. 
for  96,000,  and  0.  agre^'to  paj  the  ^t/XX)  U>  &,  and 
aatisfy  the.  note  and  mortgage,  butS.  refused  io  rtikuM 
L.  and  take  C.  for  the  debt,  There  was  evidenoe  be- 
fore  the  jury,  bowev^,  that  S.  agreeid  to  take  C.  ai  col- 
lateral, and  afterwajrds  agreed  to'  givcf  C^titne  on  the 
$1 JOOO,  which  he  was  to.  pay  fi>r  L,,  if  lie  would  w 
bim  two  and  a  half  ^«r  oW.  pet  month  for  the  iboai- 
gende.  which  he  did  for  three  or  fbnr  oibnths:  HM, 
that  it  was  err^r  in  the  Court,  in  bis  <^ba]rga  to  the 
Jury,  to  restrict  them  to  the  single  inq'niry  whether  C. 
was  substiinted  as  the  debtor,  i n  ptaod  of  Ix  Lotikr 
rane  tw.  Solomon ....• ..««/. W 

2.  If  C.  agreed  to  pay  tbe  debt  of  L;  to  S.  in  a  short 
time,  and  S.  having  aooepted  the  liability  of  C  as  ooi- 
lateral,  afterwards  for  n  vahiable  consideration,  ex* 
tended  tbe  time  of  payment  for  tfar^e  or  foor  monUu^ 
aa  he  had  the  right  to  do  at  his  own  risk,  Ia  oould  not 
sue  C  duritig  that  time,  and  S,  waa  Ikble  to  L  for 
any  damage  sostained  by  L.  on  aooount  of  sooh  indol- 
genoe  given  by  S.  to  C.    Hid.  • 

COMMENCEMENT  OF  ACTION. 

When  a  new  lessor  of  the  plaintiff  is  introduced  by  mf 

'    of  amendment  to  an  action  of  ejectments  the  case,  as  to 

that  demise  is  to  be.  tried  as  though  the  action  bad 

not  been  oommenoefd  until  the  date  of  tbe  amendment. 

PoOard  w.  Shit,  Ei'r. *» 

COlilCldSlGNS,  TO  TAKB  TXSTXMOKY)  Jbrffi  off 

i{;  S2  to  88,  inclusive.      .  -    \* 
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eOlfMON-CARRIER. 


When  a  comtnoB-earrier  receives  goods  for  transporta-^ 
tion,  and  in  mae  of  the  loes  of  the  goods,  seeks  to  pro-.'  • 
tect  himself  from  liabili^  therefor,  on  the  ground  that  . 
the  goods  were  destroyed  bjr  the  pnblio  enemies  of  the- 
State :  HMf  that  as  the  presumj^n  of  law  is  againKt 
the  corri^,  in  case  of  loss^  it  is  incumbent  on  bim  to 
piyve,  hy  iciear  and  astislaolory  eridenee^  that  the 
ffoods  were  so  destroyed  whilst  i^  his  possession,  in  or- 
der to  exonerate  bim  from  liability  therefor.  Van 
Winkk*09.v€,  Th€  8,0.  R.  R.  Cb.... 32 

When  the  agent  of  the  Southern  Express  OompanVi 
at  Augusta,  receipted  for  a  package  of  goods  16  be 
shipped,  marked  ^C.  A.  Bobinson,  Ckrteriville,  Oa.,'' 
ana  m  the  printed  receipt  given  by  the  asent  of  the  *. 
company  to  the  shipper,  the  ibll6wihg  woro^  were  io- 
serted :  ^which  it  i^  matually  agre^  is  to  be  for^    * 
warded  to  our  agency  nearest  or  most  convenient  to 
destination  only,  and  there  delivered  to  othef  parties,  • . 
to oomplete the  transportation :^'    ff^  tlfet  incase  "' 
of  tibe  loss  of  the  gooos,  the  company  was  liable  there- 
for, and  ooald  not  prot^t  itself  from  its  legal  liabilty 
by  showing  that  its  line  of  transportation  extended 
onljr  to  the  city  of  Atlanta,  especially  when  the  evi«* 
dence  in  the  record  shows  that  foot  was  noi  knoum  to 
theshi|^fV  of  communicated  to  him,  at  the  time  of 
reoMving.the  goods,  by  the  agent  of  the  company*. 
HabriBi  3^  dissenting.    HMfOlso,  that  the  evidence 
in  the  record,  showing  that  the  goods  wene  seised  by 
legal  pmcess,  without  more^  was  not  sufficient  to  ex-  , 
onerate  tne  obmpany  froni  its  legal  liabilitv  as  a  com- . 
mon-carrier.    Jtfoaher  &  Co,  v^  Southern  JEaffpreas  Co..    37 

When,  a  common-carrier  receives  and  receipts  for . 
goods,  to  be  transported  beyond  the^  terminus  of.  his  . 
own  line,  l)e  undertakes  to  transport  the  goods  to  the 
point  of  destination,  either  by  himself  or  competent 
agentSr  and  if  the  goods  are  lost  beyqnd  the  terminus 
of  ^is  own  line,  he  will  be  liAble  therefor.  Southern 
Etpvem  P^mpany  v€^'8hea ,. 619 

When  an  express  contract  was  made  between  the 
plaintiff  and'tne  Adams  SxprM  Company  for  the 
trtosportatidn  of  goods  from  Vew  York  to  Macon,   * 
Georgia;  and  the  goods  were  lost  when  in  the  posses- 
sion of  the  Sontbetn  Express  Oompany,'  as  the  agents 


4 


720  OBEX; 

• 

of  the  former  coixiMty.,'io  cpmt>IefcQ  tbe  transportation 
under  the  original  contract  of  bailment :  Jaddy  that 
the  plaintiff's  right  of  aetion,  ibr  tbe  losa  of  the  goodi 
wasiBgaiost  the  AdatQB.ExpreeBCompitnjy  with  which 
he  TOMt  the  oontraot  foe  the  iafe  traindportatiOii  of  the  - 
goodB  to  the  point  of  destination/  and  uot  against  the 
'  Soulthem  Eximss  Company.  •  Ibid:   .  -  A 

i         *  1  ■       ■  ■  :    .  •  .        ■  ■    ■ 

eONPEDEBATE 'OUERBNCY.        A 

■   •  ■  .     ^ 

1 .  If  a  creditor  reed  ve,  in.  payment  of  bis  debt^  a  depre* 
i:  ciated  currency  at  ita  nottiin^l  value,  withoui;  fraud  of 

mistake,  he  will  be  bound  by  such  payment.  ChmA* 
ers  and  vsife  vs.  Oorbin,  Sh^r'/et  a?.. ..'.".•.•. .*...-........*    75 

2.  A  trustee  in  possession  of  promissory  notes  as  trust  . 
property,  may  receive  payment  of  jsaid  npifis  in  suck 
currency  as  .a  p|;uden|;  qjah,  tinder  the  Hke  circuQi-  . 
stances,  would  receive  in  payment  oi" debts  4uehioi . 
individually.     ChmpbeU  vs.  Millfiry  et  ai^...^...^.....*-  3M 

3.  A  trustee  wh<>,  ^luring  the  war,<hi  good  fiiitb,  reoeiTed ' 
Confederatd  Treasury  notes,  in  payment  of  promissory 
notes  held  by  him  in  trust,  acted  under  ck)ior  of  Isw, 
and  is  protected  by  tbe  Aot  of  186Q,  and  tbe  Ordi- 
nances of  the  Conventions  of  ld6d  and  1868. 

If  the  trustee  received  Ccmfedeirate  currency  before  the* 
adoption  of  the  Code,*  and  after  its  adoption  in^rBsted 
it  in  securities  not  authorized  by  law,  and  without  ao 
order  of  Court,  he  did  so  at  his  own  risk,  and  is. liable 
for  the  value  of  such  currency  at  the  time  when  it  is 
said  to  have  been  re-invested.     Ibid. 

4.  Confederate  currency  paid  and  credit^  on  a  note  for 
.its  nominal  value,  extinguished  the  note  to  the  amodnt 

of  that  nominal  value.     Green  et'aJl.,  vs.  Jonea  d  a/...  M" 

5.  When  a  contract  was  mtfde  between  two  citizens  of  the 
late  Confederate  States  during  the  war;  on  the  12th  of 
July,  1862,  payable  three  years  afler  date,  thecbnsicJ- 
eration  of  which  was  Con  fiiderate  Treasury  notes,  the 
only  circulating  currency  in  the  Country,  at  that  time, 
and  which  was  rec(miized  as'  lawful  by  the  assumed 

"  authority  which  faaathe  aclutal  possessioh  and  control 
Qver  the  opuutry  and  people  at  the  time  the  cobtraci 
was  made:  JiM^  that  although  the  issuing  of  such 
notes  by  the  assui^ed  Qonfed^ra^  authority  fer  the 
purpose  of  earrying  on  a  W9^  agains|;  theOpvernmeat 
of  ^Jie  United  StateSi.mity  have  b^n  lUfgal  as  agaioat 
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that  Grovernmenty  sdcI  tbo  eitizenfl  thereof, -who,  dur- 
ing the  wai^  \Yere  under  the  oc^iio/..  protection  of  that 
Gpverhoient*,  brdsidt  of  the  lines  of  the  assnined  au- 
thority ;  jet,  stteh  a  oontraot  made  between  citizens 
residing  ttrjfMn  the  lines  of  the  assumed  Confederftte 
authoritl^^  iniheir  orditiary  busmess  transactions  be- 
tween- tnemselTes/  and  having  no  «>miecti(m  with  (he 
prosecution  of  the  war  dgaind  tho  United  Si^xtes,  is  not' 
an  illegal  consideration,  as  bftw^en  the  eontradtng  par^  ' 
ties  themsdteSy  they  having  mdde  the  contract  under  ' 
tht  assumed  authority  whu^b  was  tlien  over  tbeo^;  and 
which  AWiQied  authority,,  (whether  rightful  or  other- '« 
wieCy  ianot  now  the  qoetftion,)  recognized  thecufren-    ' 
cy  as  legal,,  aud  valid,  cU  the  time  tfie  contract  was  *, 
ma^e;  therefore,  as  between   the  contracting  parties 
themselves,  tluj  plaintiff  is  entitled  to  recover,    feROwx,  . 
X,  di^enting.     Hie  Oetyrgia  Railrbad  and  Banhinrj  ' 
Oo.  vs.  EdcBmanand  3Iiller  vs.Xjfould,.,.: ...,.  463 

The  contract  in  the  reconi  mentionec]^  is.  not  such  a' 
cofitracfe.made  with  the  intention,  and  for  the  purpose,   . 
of  aiding  and  eucouixiging  the  rebellion,  as  ^vas  cou- 
templatra,  or  is  embraced  within  the  prov^igns  of  the  "' 
Cousti tntion  of  this  State.     Ibid,    Bbowjk,  C.  J.,  dis- 
senting* 

CX)XSENt  OF  COUNSEL.  .  - 

hen  a  contract  was  made  betiyeen  tw9  attorneys,  rep- ' 
resenting  their  clients,,  that  if  thie  defendant  would  not  '. 
certiorari  jthe  decision  made  by  the  County  Court  es- 
tablishing copies  of  Certain  lost  notes,  the  defendant 
should  have  tne  right  to  flic  the  plea  ofnon  est  fdctUm^ 
when  suit  should  be  instituted  on  the  established  copy  * 
QoteS)  and  the  defendant  performed  his  part  of  the  con- 
tract fn.  gopd  faith  :     Held,  that,  iii  as  much  as  the 
plaintiff  bad  the  benefit  pf  the  contract  on' his  part,  it 
would  be  a  fraud  on  the  defendant  Abt  to  re^juj^re  the  ' 
plaintiff  to  perform  bistort  of  the  contract,  although 
the  same  was  not  in  writing.     Henderson  vs.  MerretL.  232 

)  JS:  20  and  21,  arid  iJ.  iS.  (7.  4 
ar8ii>£BATiON — JFbilui'eof.    See,  Notice/     . 
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CJONSTITUTIONAI*  LAWS. . 

1.  While  the  Courta  have  the  power^  and  it  is  their 
daty,  when  a  proper  oaae  ia  made^  to  dacIare.,ActB  of 
the  Legislature  unooiistitQtioDal  and  void,  aach  acts 
are  always  preaamed  to  be  constitatioQal|  and  Uie  an* 
thority  of  tne  oourts  to  declare  them  vpid  ahonld  be 
exercised  with  great  oaution,  and  should  never  be  re- 
sorted to  but  in  dear  and  urgent  caaea*  Broim^  C  /.» 
in  CiUta  &  JchnMon  vs.  .fiarafle.^*.^...... »«••,•,•••.  86 

2.  That  provision  of  the  Constitntion  of  the  United 
Staites  which  denies  to  a  Btate  the  right  to  paaa  any 
law  impairing  the  obligation  of  contraetB|  aoea  not 
interfere  with  the  right  of  a  State  to  pass  laws  acting 
upon  the  remedy, '  ihidL 

3.  There  ia  a  plain  diatinction  between  the  obligation  of 
a  contract  and  the  rtmedy  for  ita  enforoem^ity  and 

.  while  the  Legislature  may  not  impair  the  obligation 
of  the  contract,  it'haa  the  undoubted  right  to  ehange/ 
modify  or  vary  the  nature  and  extent  of  the  remeck^ 

.(provided  a  ^udtfanfzVe* remedy' ia  alwaya  left  to  the 
creditor,  so  long  as  the  Btate  doea  not  deny  to  her 
Courts  jurisdiction  of  contracts.)  and  to  prescribe 
such  rules  of  procedure  and  of  evidence  as  may,  in 
its  wisdom,  seem  best  suited  to  advance  the  adminis- 
tration of  justice  in  the  (ionrta.    Ibid. 

4.  That  part  of  the  Act  of  the  LegisIatuVe  passed  it 
ita  late  session,  entitled  ''An,  Act  for  the  relief  of 
debtors,  and  to  authorise  the  adjustment  of'  debts  upon 
principles  of  equity ,''  which  orovides  foe  a  change  of 
the  rules  of  the  evidence,  (unoer  which  the  case  origi- 
nated,} is  not  unconstitutional,  though  it  may  permit 
evidence  to  go  tp  the  jury  wnich  has  not  heretofore' 
been  allowed,  and  which  thd  Oourts  may  consider  i^ 
relevant  and  improper.  It  is  the  province  of  the  Leg- 
islature to  prescribe  the  rules  of  evidence  and  of  the 
Courts  to  adpiinister  them.    ^&j|^- 

6^  It  is  no  objection  to  the  constitutionality  of  this  ict 
that  it  authorizes  the  jury  to  reduce  the  amount  of  tbf 
debt  sued  for,  aoconling  to  the  equities  of  the  case,  as 
this  is  done  ever^  day  in  Court,  in  cases  of  partial  foil- 
ure  of  consideration,  and  the  like.  This  must  be  done, 
however,  according  to  the  real  equities  between  the 
parties,  and  not  .accjprdin^  to  the.  caprice  of  tlie  jury; 
and  when  ao  dow^^lt  neither  impairs  the  obligation  of 
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be  contract  nor  work»  injustice  to  the  parties  Uii* 
ant    Ibid, 

If  this  should  be  seized  upon  by  the  jury,'  m^d  used  as   , 
i  pretext  for  reducing  the  debt  other  vrise  than  the  equi- 
ies^  between  the  pardqs  permit,  it'  will  be  the  duty  of. . 
he  Court  to  set  aside  the  verdict  when  that  fact  is   * 
nade  plainly  to  appear*     Ibid. 

In  this  case,  the  obligation  of  tne  oontraoi  wks  not  in  * 
iny  d^ree  impaired  by  the  filing  of  the  pleas  bjf  the    ' 
lelendant^  to  which  objection  was  made,  as  a  founda'^  • 
ion  for  the  introduction  of  evidence  under  the  statute,.  • 
md  the  evidence  should  have  been  rec^ved,  a^d  if  the 
ury  had  made  an  improper  use  of  it,  or.  found  con-  , . 
rary  to  law  and  eviacnce,  it  would   then  have,  been   - 
ime  enough  for  the  Qourt  to  interfere  and  set  aside 

:he  verdict.    Ibid^ 

■  ■  • 

When  the  statute  authorizes  certain  facts  to  be  given* 
n  evidence,  a  demurrer  to  a  plea  which  lays  the  ronn- 
lation  tor  such  evidence,  should  not  be  sustained.  The 
Ad  rulea  of  pleading  in.  such  oas^  must  yield  to  the   . 
tatuie.    Ibui. 

Cay,  J.,  conottrring:  ** 

[t  is  not  to  be  presumed  that  the  Legislature  intends. ' 
>  violate  the  Constitution  of  the  United  States,  and   . 
rhen  words  are  used  in  an  Act,  they  ought  to  be.oon* :. 
3rued,  if  possible,  so  as  to  make  the  Act  consistent 
ith  that  Constitution,     Ibid, 

The  oonsideration  of  a  contract^  and  whether  there., 
as  been  a  tender  of  the'  whole  or  aov  part  of  a  debt  '. 
led  oQy^and  if  the  debt  was  not  paid^  that  it  was  the   t 
reditor'e  fault,  are  notonly,  in  all  oases,  fit.matters  fbr 
roof^  but  are  Qfden  of  great  importance  in  arriving  at  .- 
roper  conclusions  as  t^  the  true  rights  of  the  parties  , 
I  Ine  matters  before  the.  Court     Nor  can  such  evi- . 
eiice>  in  any  proper,  use  of  it,  at  all  tend  to  impair  the  . 
bilgation  of  the  coutrAt  sued  on.    Ibid. 

If  the  property,  upon  which  the  credit  was  jrfvenin 
36  contract,  has  been  lost,  or  rendered  worthl^,  it  is 
ompetent  for  the  Legislature  to  permit  the  defendant,   ' 
rhen  the  contract  is  sued  upon,  to  show  by  whose   ' 
ittlt  that  property  was  lost  or  destroyed,  and  the  value 
f  it  at  the  tixkie  of  the  contract,  and  at  the  time  of  the  . 
om,^   Ibid.  ■•   .  .     T  ■;...:.•• 
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12.  That  eUuse  of  the  Act'^bf  the  Legislature  onder  dis- 
cussion, which  authorizes  the  jury,  in  suits  tipcm  or- , 
tain  oontracts,  to  reduce  the  debf,  sued  upon,  according 
to 'the  e^ulHes  of  each  case,  was  not  intended  to  pe^ 
mif;  them  to  inipcdrthe  obli^tioti  of  the.  contract  of 
the  parties;.  The  equity  and  Justice  there  meant,  is 
that  fair  and  honest  duty  which  each  owes  to  the 
other  under  the  contract,  to  be  gathered  firom  the  whole 
transactioiiy  af  it  actually  oecurred  between  theiPi  and 
from  the  iMJts  creating  legal  or  equitable  obligationsy 
which  have  hja]>pened  between « them  since  the  date  of 
the.  contract.    Ibid.    * 

13.  The  obKgation  of  fi  contract'  cannot  be  impaired  by 
.  the  Legislature  of  a  State,  under  the  guide  of  changing 

the.rules  of  evidence,  or  .altering  the  mode  of  proced- 
ure, '  Nor  can  the  Legislature  atithbrize  a  Cob;l  or  a 
jury  so  to  adjudicate  between  th^  parties  to  a  contract 
as  to  alte^r  or  impair  its  obligati(tfi«  as  it  was,  in  fict, 
entered  ialo.     IhO. 

14.  Consistently  with  these  prihcipl^j  a  State  Legishi- 
ture  tnay  alter  the  rules  of  evidence,  and  change  the 
mode  of  proceeding  in  the  State  Courts.  ITor  is  itthe 
provipce  of  this  Qourt  to  declare  an  Act  of  the  L^sla- 
ture  void,  because  it  permits  the  introduction  of  evi- 
dence, which^  in^  the  opinion  of  the  Ooort,  may  be 
irrelevant  to  the  issue,  and  oalculated  to  disfraetor 
mislead  the  minds  of  the  jury.     Ibid. 

16.  The  Act  of  the  Legislature,  in  1868^  so  far'as  it  al- 
lows the  defendant,  in  all  suits  upon  the  contracte 
dated  before  the  first  of  June,  1865,  to  give  in  evi- 
dence the  consideration  of  the  debt  sued  on,  whether 
any  tender  has  been  made,  and  if  the  debt  was  not 
paid,  whose  fault  it  was,  what  property  the  credit  was 
given  u{X)n,  and  if  that  property  has  been  losty  by 
whose  fault  it  was,  and  so  far  as  it  anthorii^es  the  joir 
in  such  cases,  to  reduce  the  debt  sued  on,  according  to 
the  principle  of  equity,  is  not,  if  construed  according 
to  the  well  established  rules  foi^the  construotion  en 
statutes,  in  violation  of  that  clause  of  the  Constitution 
of  the  United  States  which  pr(Jiibits  any  State  from 
passing  a  law  impairing  the  obligation  of  eontracts. 

.  Ibid. 

■  9 

16.  Should  any  Court  of  this  State  give  to  the  Act  ia 
question,  in  any  case  tried  beforeit,  such  a  construction 
as  ^ould  impair  the  obligation  of  the  contract  oader 
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tistigatim,  tbb  Coart|  in  a  proper  case  madei  will 
reel  the  error.    J  bid, 

L  plea  filed,  setting  up  any  facts  whicli,  bjr  ezpfese ' 
.etment  of  the  Legislature^   are  pefmitted  to.  be 
en  in  evidence,  is  not  demurrable.    Ibid, 

SGRy  J.,  dissentitig : 

'his  \ras  an  action  brought  by  the  plaintiff  against 
defendants,  on  a  promissory  note,  for  the  aunf  of 
229  00,  dated  January  22,  1861,  and  due  forty- 
;  days  aftei"  date. 

lefendant,  Stewart,  filed  a  plea,  setting  up,  by  way 
defence  to  the  note,  certain  fiict%  as  provided  by 
provisions  of  the  first  section  oif  the  Act  of  1868i 
IT  the  relief  of  debtors,  and  to  authorize  the  adiust- 
Qt  of  debts  upon  principles  of  equity/'   The  plain- 
demurred  to  the  defendant's  plea,  and  the  Court 
DW  sustained  the  demurrer,  and  the  defendant  ex- 
t€dr     The  decision  of  this  question  necessarily  in^ 
ves  the  constitutionality  of  tlio  Act  of  1866.     ihe 
t  section  of  that  A^ct  provides,  '*  that,  in  all  auits 
ich  shall  be  brought  for  the  recovery  pf  debts,  iq  \ 
'  of  the  Courts  of  this  State,  or  upon  contracts  for 
payment  of  money>  made  prior  to  the  Ist  of  June,,. 
(5,  fexcept  for  the  hire  or  sale  of  slaves)^  it  sbf^ll    [ 
lawful  for  the  parties,  in  all  such  coses,  to  give  in 
dence  before  the  jury  itnpknneled  to  try  the  same/ 
consideration  of  the  debt  or  ooiitract  "which  mjlly    < 
the  subject  of  the  suit,  the  amount  and  value  df    ' 
property  Owned  by  thd  defendant  attlie  time  the' 
^  was  contracted,  or  the  contract  entered  into,  to  ' 
w  upon  the  faith  of  what  property,  credit  waiJ 
en  to  him,  and  what  tender  or  tenders  of  payment 
made  to  tlie  creditor  at  any  time,  and  that  the 
i-payment  of  the  debt  or  debts,  was  owing'  to  the    '■  • 
isal  of  the  creditor  to  receive  the  money  tendered    • 
offered  to  be  tendered^  the  destruction  or  loss  of  the    • 
perty  upon  the  faitjb  of  which  the  credit  was  given, 
t  how  and  in  whal  manner  the  property  was  des^ 
p^ed  or  lost,  and  by  whose  default,  and  in  ^11.  9uch 
^  the  jurieSy  which  try  the  same,  shall 'have  jxnrer 
*eduee  the  amount  of  the  debt  or  debts  sued  for^  oo-'  .  ' 
ding  to  the  equities  of  §ach  case^  and  render  such 
lids  08  to  them  shall  appear' just  and  equiiaile/' 
is  Act  of  the  Legislature,  in  my  judgment,  neoe^ 
ily  impaira  the  obligatidii  of  the.  oontract;.(u  it 
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eoek/ted  undBr  the  latp  at  the  time  th^  oonttaet  wa$  n^otdiy 
and  it  makes  no  difference  whether  thatcosult  it  pro* 
duoed  iinder  the  name  of  a  remedy^  or  under  the  j)re- 
t^  of  regulating  the  culmi^ihUit}/  of  evidence.  Is  (b^ 
contract  dnd  the  obligation  to  perform  it  ^s  valuable 
now,  under  the  provisions  of  the  Act  of  1868,  as  it 
Was  under  the  law  applicable  to  the  contract  at  ihe 
time  it  toas  madef    Ibid, 

See  Behroaotive  LegisUUion* 

CONSTRUCTION  OF  STATCTES. 

See  Orimino/  Xaw,  9»  13, 14;  16, 17. 
See  OottttittUional  Law, 

CtoiTTEMPTS— 6y  Attorney^  E.  4,  8,  9,  11,  and  K  8.0.1. 
„  by  Ofari,  -«.  1^  and  R.  8.  C.  9. 

CONTINUANCE. 

1.  Before  refusing  to  continue  a  criminal  case,  the  Jadge 
should  inauire  ^hat  diligence  has  been  used  bv  the 

*  accused,  vmerx  he  learned  that  the  witness  woulc^  tes- 
tify .to  a  material  fbct,  what  opportunity  he  had  had 
for  preparation,  when  the  transaction  occurred^  etc, 
and  if  tne  showing  appears  to  be  bona  fide  made,  time 
ohould  be  given.    Whitley  vs.  The  State ^ 

2.  When  it  apiieared  from  the  record  that  the  venue  in 
a  murder  case  waa  changed,  on  the  motion  of  tlie  pri- 
soner, at  the  April  Term,  1868,  from  Grordon  to  Bar- 
tow county,  and  the  daae  was  called  for  trial  at  the 
November  Term,  1868>  of  Bartow  Superior  Court, 
the  defendant  is  ehc^ged  with  notice  that  the  case  will 
then  and  there  be  called,  and  he  cannot  excuse  him- 
self for  want  of  diligence  in  preparing  for  trial,  by 

.  his  affidavit  that  he  did  not  know  the  case  had  beea 
moved  to  Bartow  county,  and  would  be  called  for. 
trial  at  the  neict  regular  term.    Long  t».  The  State,. ..m  491 

3.  The  aimple  fact  that  the  defendant  has  l)een  in  jaili 
in  a  )ftistant  county,  does  not  excuse  him  for  want  of 
diligience  in  preparing  for  trial.  '  J6ic/. 

4.  The  unexplained,  absence  of  the  counsel,  on  whom  , 
the  defendant  ^  mostly  relies,^'  is  not  a  good  ground 
for  continuance.    Ibui. 

6.  When  a  motion  is  made  to  omtinue  a  criminal  case, 
at  the.  caUing  of  the  caaei,.  the  movant  must  take  all 
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his  gronnds;  he  oanndt,  after  his  motioti  hi6  been' 
ovemiledy  file  u  Bpeoial  plea^  baaed  upon  fiiets  known   •. 
at  the  time  of  tbe  first  nxytion,  and  then  move  to  con-' 
tinUe  beoause  not  ready  to  trj  that  plea.    IbicL 

Tills  Court  Will  not  interfere  with  the  judgment  of  \ 
the  Circuit  Judge  in  a  matter  left  by  law  in  his  wise^ ' 
legal  disoretion,  unlese  it  appears  affirmatively  that ' 
the  discretion  lias  been  abused.    Ibid. 

)e  Oamishment,  8. 

»  B.  22.  ^ 

» 

CONTRACrrS. 

Where  A  bargained,  to  B  certain  slaves,  which  at  the 
time  were  runaway/and  B  paid  to  A  the  price  agreed 
upon,  ahd  it  was  agreed,  at  the  tim^  between  the  par-  ' 
tie?,  that  if  B  did  not,  by  a  certain  fixed  time,  get 
possession  of  the  slaves,  A  should  repay  the  money : 
Hddf  that  this  was  only  a  conditional  sale,  and  if  B  ' 
fiiiled  to  get  the  negroes,  there  was  no  sale,  and  A 
holds  the  money  for  fi's  use,  and  B  may  recover  it, 
and  it  is  not  a  debt,  the  consideration  of  which  is  a 
slave  or  slaves.    Etmbroxigh  vs.  Worrill 119 

When  two  or  more  parties  are  engaged  In  the  same 
illegal  transaction,  in  violation  of  the  supreme  law  of  • 
:he  land,  and  one  of  them  is  injured  by  the  careless- 
lebs  of  negligence  of  the  other,  the  Court  will  not         ^ 
end  its  assistance  in  favor  of  either  party  to  recover 
lamages.    The  maxim  of  the  law  in  all  cases  is,  **  Iri ,' 
XMri  ddicto  potoir  est  o6nd{Ho  defendentis  et  possiden"  ; 
is."     Wi^Uacey  av^eni'tUendent,  vs.  Cannon.,.,^ ',,  189 

When  A  applied^  to  the  landlord  to  lease  the  premi&eii   - 
for  three  years^  which  was  refused,  but  it  was  agreed, 
hat  he  might  rent  for  one  year,  and  that  the  written 
ease  should  be  executed  at^  another  lime,  and  A  laid 
town  his  notes  for  one  year's  rent  on  the  landlord's 
able;  which  A  afterwards  claimed  as  the  evidence' 
>f  the  contract|  the  notes  not  having  been  returned :    ' 
Seld,  that  the  language  used  in  the  notes  must  be 
aken  most  strongly  against  A,  and  that  the  expres-. ' 
ion  .in  the  notes  that  they  are  for  the  rent  or  the 
[tore  occupied  bv  A,  will  not  embrace  a  lot  adidhiing 
he  stere-house,  lenced  off  to  itself,  which  usually  went    '  • 
iritb  the  store  before  it  wa$  so  fenced.    MoBumeg  vs.     . 
Ifdlfityre; 1 .;.... ,V........v ^ ;.  361 
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4.  When  A  sold  to  B  a  stodc  of  merchandise  jn  oon- 
sideration  that  K  would  pay  a  oeitain  debt  of  $500  00 
due  by  A,  to  which  B  was  aecurily^  and  in  farther  . 
consideration  that  B  would  pay  the  .debts  dtt«  by  A  ' 
for  the  stock  of  goods,  which  amounted  to  8l,Q00  00; 
Held,  that  the  mode  of  payment  was  part  of  the  opn- 
sideratioa,  and  that  even  as  to  the  $1,500  00  A  has 
no  right  of  action  against  3  until  he  &il8  or  unreason- 
ably delays  to  pay  the  debts  due  by  A  for  the  stock  of 
goods..     Watkiiis  v$,  Fbpe ....;. 6 

^  CONTRIBUTION, 

i 

When  a  fi.fa.  against  two  Joint  obligors,  mutually  in- 
terested in  the  consideration,  is  satisfied  by  the  'sale  of 
the  property  of  one  of  them,  the  other  is  indebted  to  . 
him  for  oontribution  according  to  the  eauitable  rights 
of  Uie  two  in' the  original  contract,' anu  the  creditors 
of  the  obligor  whose  property  has  been  sold^  ipay 
reach  this  obligation,  to  contribjute,  by  process  of 
garnishment,  and  have,  therefore,  a  remeay  at  law* 
iCdgo  vs,  CasU^mry. ..1 .,.• , 6 

C!ORPORATIONa 

1.  When  an  attachment  was  levied  upon  fifty  shares  of 
capital  stock  of  a  corporate  company,  apd  sold  at 
sherifiT's  sale,  it  was  the  duty  of  the  sheriiF  to  give  a 
certificate  of  purchase  to  the  highest  bidder,  and  ou 
presentation  of  such  certificate  to  the  proper  officer  of 
the  corporation,  it'  was  his  duty  to  make  ui^  necessary 
transfer  of  the  stock  to  tlie  purchaser  on  the  books  of 

^thc  company.  In  such  case,  the  sheriff  does  not  pat 
the  purchaser  in  possession,  but  the  proper  officer  of 
the  corporation  is,  pro  hae  vice,  a  public* officer  under 
the  Code,  charged  with  that  duty,  and  if  he  refuses  to 
do  it,  mandamxis  is  the  proper  proceeding  to  compel 
its  performinoe.     BaiUy  vsJ  Slrohecker. Jof 

2.  A. municipal  corporation^  the  owner  of  a  market,  the 
stalls  pf  which  it  rents,  is  bound  to  keep  Che  pave- 
ment in  front  of  the  stalls  in  a  safe  condition,  and  if 

•  a  citizen  of  the  con)oration  is  injured  through  neglect 
of  tliis  duty^  by  the  officers  of  the  .corporation,  the 

•  corporation  is  liable  to  the  extent  of  tba  injury  re- 
ceived.   3L  and  A^  of  Scwannah  VfS.  CuUins  mid  Ufift.  83 

8.  Where  a  voluntary  sooiety  appli^  for  a  charter  and 
'  is  incorporated,  to  support  its  objects,  the  acceptance 
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e  charts  0ubjecta  it  to'  llie  BuperviaioD  of  the    * 
?r  legal  autkoritiw  baTiuff  jariraioiion  in  such    . 
WQving[  v$.  Tlie  Geo.  Med.  Society    *,.•,. 608 

Georgia  Medical  Society  is  a  priv^e  eivil  cor-  . 
aoo^  and  .the  corporators  have  a  property  in  the       x 
ihise,  of  which  they  caonot  be  deprived  without       '  « 
process  of  law.     Ibid, 

ninth  by-law  of  this>  corporation  is  a  legal  and 
er  one,  ill  view  of  the  objects  of  the  society :  but 
ociety  has  not  an  uncontrollable  discretion  in  its 
ruction  and  enforcement*  When .  a  proper  aise 
ide  the  Courts  are  to  construe  it^  arid  Judge  of 
egolity  ef  the  action  of  the  society  under  it.  Ihid. 

superior  Court  of  Chatham  county,  where  this    . 
^ration  18  located,  has  the  visitorial  power  over    , 
ith  authority  to  redress  atiy  wrongs  which  the-  •» 
>ration  may  inflict  upon  its  tnembers*.  •  Ibid, 
ere  a  corporator  has  a  dear  legal  ri^t^  which  r 
been  violated  by  the  corporation,  and  he  has  no 
T  adequate  legal  remedy,  he  is  entitled  to  relief  . 
vccndamus.    Ibid. 

record  in  this  caae  shows  ihat  (he  society  cen- 
i  Dr«  Wariug  for  doing^-  that  which  the  law  not 
authorizes  but  encourages,  and  the  return  to  the  ' 
iawvLB  nisi  shows  no  sumcient .  cause  ibr  his  ex- 
on.  vHe  is,  there&re,  entitled  to  a  peremptory  . 
lanittA  commanding  aud  compcUine  ,the  society  tq 
xo  him  to  all  his  rights  ana  privuegea  as  a.cor- 
tor*    Ibid,  , 

JGOBS.    See  Joint  Obligors. 

See  Fees  * 
S.  C.  16, 17, 18.    R.  23,  55.        .' 

< 

CRIMINAL  LAW.  .  .  %. 

)re  reflising  to  continue  a  criminal  case,  the  Judee 
Id  inquire  what  diligence  has  been  used  by  the 
sed,  when  he  learned  that  the  witness  would  tesn 
to  a  material  fact,  what  opportunity  ho  had  had  ■ 
preparation,  when  the*  transaction  occurred,  etc., 
if  the  showing  appears  to  bo  bond  fide  made, 

s^uld  be  givenr  .  Whitley  m.  The  State.* r««     50 

en  negcoes.  tvere,  as  iaiet  jurore,  put  upoathe.. 
>Ber^'.  add  he  ohalLenged  the*  array,  and^  by  oon- ' 
,  the  negi^oea  were  put  <)ff  .tha  juiy^  aod^he  pri-    . 


730  IKBEX. 

•oner  nia(fo  no  foVtlier  objection  to  (he  panel,  his 
challenge  to  theiimj  was  waived.    Ikid: 

2»'Dyine  declarations  of  opinions,  not  facte,  afe  inad- 
missilMe  as  eyideneOk    ^Ibid, 

.    4,  When  tlie  charge  of  the  Coiirt  ajssames  certain  thioflj^ 

as  fads,  arid  is  in  such  shape  as  td  intimate  to  tte 

.  jury  what  the  {udgc  believes  the  evidence  to  be,  Had 

that  .they,  made  d^endaqt  guilty,  a  new  trial  will  be 

granted.     Ibid. 

5.  The  bill  of  indictment  contained  bu^  pne^  count,  whiph 
was  for  ipurder.  '  The  Jury  Returned  A  verdict  of 

.  guilty  of  "involuntary  manslaughter/?  which  'wis 
received  b^  the  Court,  and  the  jury  discharged.  A 
motion  was  made  in.  er rest -of  Judgment,  on  the' 

*  groimd  that  there  are  two'gra^  of  involnntary 
manslaughter,'  one'  punishable  as  a  felony,  the  other 
by  less  punishment:  HMjihvit  the  motion  dbouid 
have  been  sustained  by  the  Court.  Thwnoi  #s.  Th» 
State ^ ^..-.^...l..  117 

6.  Upon  the  trial  of  a  defendant  who  was  indicted  for 
burglary  tinder  the  Code,  for  breaking  and  entering 
a  store-hoiise,  alleged  to  be 'the  property  of  certain 
parties  ^therefti  ndmedi  Held,  that  parol  evidence  of 
the  fad  that  the  parties  named  in  the  indictm^ 
were  in  the  possession  of  the  store-house  under  a 
written  contract  of  lease  at  the  time  of  the  alleged 
burglary,  was  sufficient  to  sustain  the  allegation  of 
ownersiiip  of  the  premises,  in  the  indictment^  without 
the  production  of  the  ivritten  contract  of  lecteei  Soui- 
tonvs.  The  State ,. , ;....  iW 

7.  Where  two  persons  were  indicted  for  tf  riot,  under 
the  4441st  section  of  the  Code,  and  the  name  of  one 
of  the  defendants  was  spelt  Land,  in  one  part  of  thf 
indictment,  and  Lance,  in  another  part  of  it :  Udd, 
that  upon  the  trial  of  one  of  the  defendants  separate- 
ly, although  ithe,  evidence  showed  that  tlie  name  oi 
his  .confederate  was  liance,  yet  there  being  no  doubt 
as  to  the  identity  of  the  man^  whether  he  waa  called 
by  the  one  name  or  the  other,  cpayiqtiou  w;as  right 
under  the  &cts  of  the  case.    Davenport  ««•  TJ^/Sto^  W 

6x  When  a  part^  has  been  discharged  and  aoqnritted  bf 
the  order  of 'the .  Court,  as  provided  bj  the*4564tB 
sectii$n  of  the  Cbde,  of  an  ofibnc^  for  whicji^  he  was 
indicted,  and  is  aftcrwacds  indicted  a'Beoenjji  time  for 
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the  mtme  arhmnal' aett  m  alkged  ia  the  htfik  indiet* '  •» 
mentf  thcmrh  mider  a  different  named  ojfencty  he  oiajr  •  . 
plead  bis*  qiecbarge  and  aoqnittal  undec  the  first  iiv« 
dictment,  in  bar  Df  the  seoond.    Holt  <^«  The  Staie.  187 

A  witness  for  theStatei  in  ia  criminal  case,  who,  in  .. 
obejienoe  to.  a  stkbpcmd  seipred  upon  him  while  tern-    ■ 
porariljr  in  this  State,  actually  comes  from  his  homoi 
m  a  distant  State,  where  he  resided  when'.tbe  subpctna 
was  served  npon  bimyand  testifies  in  the  cause,  is  en-^ 
titled  to.  mileage  from  the  oounty  treasifry/  fqf  the    '' 
whole- dislance^raveled  in  coming  fW)ra  and  retnrning^ 

to  his  honl«;    Ihtkher  e^.  /.  /.  Futton  00....:.. .-.  214 

*  -         ... 

•  It  is  too  late  after  arraignment,  and  the  case'  is 
beftnre  the  jhrj,  to  object  to  an  indictment '  on   thtf 
groniid  that  it  fails  to  allege  .the  residence  of  the  de^  >  ' 
tendant    I/rng  99.  The  State., .'.  491 

.  The  plea  of  insanity,  provided  for  in  sectipn  4234. 

of  InfinVpodei  is,  in  its  nature,  .a  pleiei,  the  objeict  of 

which  is  to  prevent  a  trial  on' the  me^its^  and  mough 

it  may  coyer  iqsanity  at  the  time  of  the  act^  its  essence 

is  that  the  prisoner  is  insane  at  the  trial,, and  it  must         ^^l 

contain  that  allegation.     Ibid, 

.  It  is  not  error  for  the  Court,  in  a  criminal  case,  to 
refuse  to  <?barge  the  iury  that  if  from  any  cause.' 
thqr  baye  douuts  of  the  prisoner's  guilt/  they  must    . 
acquit^  apd  to  change  instead,  that  cmy  cause  is  too    . 
sweeping,  but  that  if  they  baye  any  reasonable  doubts 
Whicb  arise  from,  or  grow  out  of  the  evidence,  they 
must  acquit.    Tbtd. 

I.  The  jury,  in  a  murder  cflse,  have  no  rieht  in  this  ; 
State  authoritatively  to  recommend,  in  lieu  of  the 
death  penalty,  imprisoximent  for  life,  except  in  cases 
where  the  conviction  is  founded  solely  on  circumstan- 
tial, evidence,  and  it  is  no  ground  for  a  ne\^  trial 
that  tiie  Judge^in  this case.said  to  the  jury,  ''if  there 
are  palliating  dreumstances,  or  good  legal  reasons, 
yoa'  DAfty  ^  leoommei^dk''    Ibid» 

.  Any  pinion  who  shall  erect  or  oontinoe;  after  notice 
lo  abnte,  any  nuisance,,  whicb  tends  to  annoy  the 
pontfnranitj  'of  ifljnife  the  health  of  the  citizens  in  * 
eeneral,-  or  to  corrupt  the  public  morals,  is  liable  to  ' 
indictment  under  the  Penal  Code  of  thie  State.  The 
l^al  offence  of  continuing  a  nuisance  is  not  complete 
before  notice  to  abate.    And  until  the  notice  is  gpven,  • 
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tmd  the-  legal  afibnoe  is  obmpletei  ihe-eitj.aatbmlies 
hay«  poWer  as  a  {>(}Iioe  regnlation^  to  tmnbh  for  the 
continuance  of  sacb*  nnitanoe,  aa  would  subject  the 
V  aSendei^  to  iodictment  aAier;  notiee  to  abate.  Bal 
when  the  offence  against  the  Penal  fDode  is  complete, 
they  have  only  the  poWei;  to  bind  over  the  offender  to 
the  proper  pourl^  to  Answer  fof  the  offence.  ^  fijion 
vs.  Augusta..,..,. '^^^v. ••••• .....''.••..^...  5i2 

15.  A  landlord,  wjbo  hash  leased  premise!  to  i^  tanaat  is  .• 
not  liable  for«a'nuieance..maint|ki^ed  .upoii  the  preml*  , 
se%  l^y  the  tenant^  daring  the  lease,'    If  the  ouifaQoe 

'  fxisted  upon  tbfs  premisea^^hen  tha..leate  was.nmdD^ 

the  landlord  is  liable.    Ilnd. 

.  '    '  .  .  '^ •  ' •  ■  t.  ' 

16.  Penal  laws  are  to  be  ccoQStrjied  strictly  tn/ororeffici" 
toe,  8ec.  42&1  of  the  Code  declares  that, ''  Ai\y  person 

'  ::wnvicted  of  the  offence  of  insurrection  or  an  attemfi 
at  insurrection^  shall  be  punished  with  death ;  or  if 
the  jury  reoommend  tb  mercy,  oonfine'metit  in  tlii^ 
penitentiary  f6r  a  term  not  less  than  five  nor  more 
than  twenty  ye&ra:**.  Held,  that  this  presbribes  no 
penalty  Tor  the  offence  of  an  offemp^^  ^0  {nciife  imarrec- 
n"      tion.    Oibsmts.  The StaU '...•. ...• ^ 6T1 

17.  The  penalty  for  the  crime  of  burglary  was  changed 
hy  the  Legislature  between  the  bommission  of  the 
crime  by  the  defendi^bt  in  this  case  and  the  time  of 
his  trial:  Hdd,  under  section. 4670 'of  the  Revisecl 
Code,  that  the  Jefeiidant  was  properly  prosecoted 
and  puni^he^  under  the  laws  of  foroe  at  the  time  the  . 
crime  \*'ad  committed.     Jordan  ts.  The  Stats   ..w...—  585 

Custody  of  Office  Papers.    JK.  18  and  19,  and  46, 

'an38.  (7.  JB;  6,  11,  24,  26. 

•    »  ... 

DAMAGES.     ^ 

^  ■  •  ,     •  ■ 

When  two.  or  motie  parties  are  Engaged; in  the  same 
illegal  transaction,  in  violation  of  the  supreme  law 
of  the  land,  nnd  one*  of  them  isr  injured  by  the  care- 
lessness, or  negligence  of  the  other,  the  Court  itill 
not  lend,  itsr  assl^t^nce  in  &mr  of  either  party  to 
recover  d^unages.  The  maxim  pf  the  law  in  all  such 
cases  is, ''  In  pari  deiicto  pQiior^est  jfouditio;  defend&Uii 
et posstdefdis.       Wallade  SupL  ^.  Cannon   .••.,...— 1*' 

See  Msasure  x(f  Damasf^. 
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DECISIONS  OF  SUPHEMB  COtfRT.  " 

1.  A  bill  was  filed^  to  ^oin  a  writ  of  pdsseiaion  in  an 
ejeotooMt  oaie,  after  the  judgment  therein  had  been 
affirmed  by  the  jSapreme  Court,  alleging  that  the  So-*. 

{>reine  Oourt  bad^  in  its  judgment,  mistaken  or  over*  , 
ooked.  material  fiu^ts  t    Ilelq,  that  the  bill  was  proper?* 
\y  di4mi8Bed  on  demurrer.    BudBdl  vs.  SlcUon* ••  196 

2.  The  judgment  of  the  Supreme  Oourt  in  a  ease,  is  a 
judgment  q^ffinmng  or  reoermng  the  judgment  below^  , 
and  is  final  and  oonclus^ve  between  the  parties  on-  tbe. .  . 
matters  invfldyed  in  that  trial.    The  opinion  of  the    . 
(Jourt,  jOD  the  law  of  the  case,  does,  not  stand  on.  tot 
same  fepting^^d  miiy  be  overruled,  a^r  argument^    . 
if  Qhewn.t^  be  erroneous,  even  if  unanimous.    Ibti^-^  - 

Deje-nm  i2./24 ;  D^avM  it.,  28. 

■.  ■  ^ 

DE  MINIMIS.    See  Chargt  of  the  Omrt,  S; 
DEMURRER.    See  Equity,  1, 3.      ^       ' 

■ 

DE  SON  TORT.    See  Ereoutors  tfe  mm  ferf.      ' 
DEVISE.    See  riff. 

DISCRETION  OF  JUDGR 

See  Alimbny]  1,  2f;  Cmtinudnce^  6;   Garnishment^  3,  7;' 
InjuTuiion,  1;   Equily  Pleading  and  Prddtoe,  1;  • 
.    J?.,  1,  27;  ourf  jB.  5.  C,  21. 

DISTEIBTTTION  OF  ESTATES. 

1>  The  heirs-at-Iaw  of  an  estate  may,  as  betweenthem* 
selves,  divide  the  estate  hy  agreement,  without  admin- 
istration ;  but, 4UI  against  cr^itora,  if  they  convert  to. ' 
their  own  use  the  personal  effects,  they ^  are  executors 
de  so»  tortf  and  are  liable  as  such,  .Barron  ttf,  Bur^ 
neydoL , ^ 964 

2-  Although,  under  the  Code,  executors  de  son  tori  can- 
not get  credit  for  any  debt  they  may  have  paid  ;  yet, 
if,  in  good  faith,  they  hitve  furnished  the  widow  her 
year's  support,  according  to  her  circumstances  in  life, 
and  this  has  exhausted  the  effects  they  have  used,  they 
are  not^  liable,  except  for  the  excess.  The  claim  of 
the  widow  Is  not  a  debt,  but  a  special  provision  al* 

Vol.  xxxvin — 47. 
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lowed  lyf  UiWyia  ^rffere^oe  to  njr  lieos  or  4ebls  beld 
by  creditors.     Ibid. 

3.  A  moner  I^c^  left'  to  the  executor  oF.a  trfll^  thotigh' 
expres^  to  be  'Mn  additiofi  to  thensdal  commitflonB- 
obtained  bf  law;  and  as  a  fall'  compenaiiition  for  atiy 
extra  trouble  he  mtj  haVe  in  executing  the  If  ill,''  n 
a  general  legacy ^  and  can  not^  ntf  a  legacy,  be  e9^emp^- 
inl  from  abatement  with  other  [^neral  legades^ln  case 
of  a  de^encgr^f  aasetd.    .Qa^lon  01b.  Akin 3 

4.  Wh^n  a  te^^tor,  in  a  single  Hem  of  his  will,g«ve  to  his 
wift  $1500  00  in  money,  .varion^  articles  of  personal 
prop^y,  and  a  life-estate  in  a  certain  hbuse  and  lot, 
ana  its  apt^nrtenanoed,  with  the  privilege,  if  she  so 
de^red,  to  take  $1,000  00  hi  hioney  instead  of  the 
lifV^estate  in  the  h6ase  and  lot,  and  in  a  subeieqneni  ' 
item  distinctly  declared  that  the  "kmcy"  Im  his 
wife  was  in  lieu  of  dower.  The  word  "  legacy/'  in  the 
last  item,  covers  ail  the  several  beqaeate  of  the  first, 
and,  should  she  prefer  the  $1,000  00  in  lien  of  the 
life-estate,  and'  elect  to  take  her  -^Megac^"  in  lieu  of 
dower,  she  takes  all  the  several  bequests  in  her  chara- 
cter as  doweresa.     Ibid. 

5.  When  a  legacy  left  tQ  a  wife  is  expressed  to  be  in  lieu 
of  dower,  and  she  elects  to  take  the  ^'legacy,"  she  * 
takes  it  as  a  qiuisi  purchaser,  and  in  a  contest  between  • 
her  and  other  l^tees,  whether  general  or  specific^  she 
can  not  be  called  upon  to  abate  with  them,  to  iqake 
up  a  deficiency  of  assets.    lUd. 

6.  A  legacy  in  Georgia  may  be  adeemed|  hy  the  deliverjr 
of  the  property  to  the  legatee,  during  tlie  life  time  of 
the  testator,  and  if  it  be  so  adeemed,  it  does  not  pass 
under  the  wilU  and  is  not  subject  to  abate  on  a  de- 
ficiency of  assets.    Ibid. 

7.  Whether  a  legacy  has  been  in  fact  adeemed,  is  a  ques- 
tion of  fact  to  be  left  to  a  jury,  under  the  evidence  in 
the  particular  case.  The  "aelivery''  to  the  legatee 
must  be  of  such  a  character  as  to  sho#^  that  it  was  the 

'  intent  of  the  testator  to  part  at  the  time  irrevocably 
with  his  dominion  over  th^  property.     Und. 

DIVOBCE.    See  Alimony. 

■ 

DOCKETS. 
See  22.,  26,  27,  54,  vpA  S.  S.  C,  10  to  22,  inclusive. 
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DOWER.    .       .        • 

len  the  bosband  of  a  hurried  woman  died  seized 

possessed  of  a  tract  of  land,  haviag  the  lega]  title 

"etc,  the  widow  \s  entitled,  under  the  proviMonfi  of 

Code,  to  h^  dower  therein.;  and  the  vendor's 

'lable  lien  for  purl  of  the  unpaid*  ^drchase-money, 

ch  was  not  enforced,  durine  the  li&time'of  toe 

band,  will  not  override  or  defeat  the  widow's  legal 

it  to  her  dower  in  i^  l^Mid..  .Habris^  J.,  dissent- 

Clements  vs.  Bostwicket  a?....... ,       1 

bere  otae  who>  holds  land  adversely  to  the'  Widow'ft- 
it  of  dowef,  but  who  was  not  tiotified  of  4^6sppH«- 
M>,conH9B  in,at  the  r^atum  terln  of  the  commimony 
contests  the  return,  he  can  not  object  to  the  order 
be  Court  appointing  the  ootamlssioners,  on  the 
ind  that  one  of  them*  was  not  a  free-holder, 
KMw  98.  FoUi, , 836 

len,  in  an  isAvte  on  the  return  of  commts^lonert  to 
off  dower,  the  applicant*  bpened  the  case  by  proof 
detain  the  return,  and  the  contestant  relied  with  * 
>f  attacking  it,  It  is  too  late  foi^, the  contestant  tp 
m  that  he  has  a  right  to  open  and  conclude  the 
iment. before  the  jt^y.    IM. 

an  isMie  on  the  return  of  commi8sibneA9  to  assrign* 
^r,  it  is  error  for  the  Court  to  charge  the  jiiiy, ' 
» in  estimating  the  value  of  the  land,  (other  than 
dwelling-house  and  curtilage,)  thef  ought  not  to 
nder  improvements,  such  as  log  dwellings,  eto^i 
iless  these  improvements  are  of  ocMisiderable  value,  . 
1 1^  a  two-story  house,  etc.''.    Tbt4> 

)en  a  tejstator,  in  a. single  iteiQ  of  his  will,  gave  to 
wife  $1500  00  in  money,  varioue  articles -of  per- 
il property,  and  a  life-£state  in  a  certain  house  and 
and  its  appurtenances,  with  the  privilege,  if  she 
.d^ired,  to  take  $1000  00  in  money  instead  of  the 
estate  in  the  house  and  lot,  and  in  a  subsequent 
I  distinctly  declared  that  the  "legacy  "left  his  wife 
in  lieu  of  dower:  Held,  that  the  word  "legacy,^ 
be  last  item,  covers  all  the  several  bequests  of  the 
,  and,  should  she  prefer  the  $1000  00  in  lieu  of 
life-estate,  and  elect  to  take  her  **  legacy"  in  lieu 
ower,  she  takes  all  the  several  bequests  in  her  ehar- 
rasdowcress.    ^Clayton  vs.  AJnn 320 


733  IN&SX. 

Doty— of  Attorneys,  B.,  6, 9b    . 

of  Clerks,  R.,  16  to  19  inclusive,  and  B.  S.  C. 

11,16,19,24,26,27,28.1 
of  Sherifls,  B.,  02,  6^  54.  ■ 
of  Barrvfot,  R;,  66,  66.    >  • 

DYINa  DECLABATIQNS.      • 

See  CHnnnaZ  id«,  S. 

I^ECTBfENT.. 

1.  Aq  adverse  posseesioo  ot  real,  estate,  under  writteo 
evidenoe  of  .titloi  from  the  6di  of  November,  1856| 
until  tb^  24th  of  .Septembev^.  1867,.giy«8  #  good  titk 
agaiqst  all.peraong  not  under  disability  to  sue.  Po(* 
iatxlf  tenant^  ¥$.TaU,JSa!r.^ »  439 

2.  Sitiee  the  l8t  of  January,  l'863,  the  tiibe  VrBte  th« 
-'Ckxle  \7ent  into  operation,  there  has  nbtbeea  an? 

statute  of-  limitiQitiods  in  this  Staie^  as  ie  auita  jfor  ral 
property.    An  actual  adverse  poflsesBion,  ooder  nitton. . 
evideuce  of  ^tle,  for  seven  yea»|  givea  a  good  aro- 
script! ve  iright  as  against  all ,  persons  uoi  under  oiaft* 
bility  to  ef.ue.    IIM. 

3.  A  deed  unrecorded  can  riot  be-  given  ine^denoe'ii 
color  of  title  without  proof  of  eweeution.  JERghtowfj 
tenantf^  ^9.  WUliami  et  a(,> , «.^ •.. 

4.  When  both  parties  derive  tide  from  the  salne  persoD, 
plaintiff  in  ejectment  need  not  show  thte  Into  sueh 
person.    Ibid. 

5.  A  purchaser  at  sheriff's  sale,  under  a  mortgage/!/a^ 
will  be  protected  when  the  rule  absolute  shows  upon 
its  fiice.  that  'the  rule  nM  was  served  upon  th^  inort- 
gagor  according  to  law.     Ibid. . 

6.  Service  in  such  oise,  acknowledged  by  a  geoeraJ  agent, 
without  special  authority,  ^ill  be  sufficiebt  to  proteot 
the  purchaser  at  sheriff's  sale,  in  an  action  of  geo(- 
ment,  when  the  plaintiff  in  ejectment,  who  purc3iii9cd 
from  the  inortgagor  after  the  <)atQ  of  the  mortgage  , 
was  }n  Court  when  the  rule  absolute  was  taken,  aiMJ 
made  no  objection.-^    Ibid. 

7.  A  grknt  issued  to  Isaac  O.  Holland,  orphan.  It 
appeared  by  parol  that  tliere  .^vas  no.  such  person  ss 
f  saac  O.  Holland,  orphan,  in  the  district  at  the  time 
of  giving  in  for  draws,  bu^  that  Isaac  O.  Holland's 
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rpban,  'NUty  Holland,  wa«  in  the  district,  tnd  did 
ire  tn  fer  .a  arair:  BiM,  that  parol  eivideiioe  of  these 
lets  may  be  given  to  the  jaiy,  not  to*  prove  a*  micK 
ike  io  the  name  of  the  gr^tee^  but  to  give  effeot  to 
le  grant|T)y1dentifviqe  the  person  intended  as  the 
rantee*     Tviggle  (lnS^  Tf^rvf.  MoMath  it  dl,.,y. ......  648 

EMAJfCIPATION.       .  .  '  ' 

3j  the  laws  of  South  Carolina,  as  they  existed  iq  : 
835,  a  will  practically  emancipating  slaves  was  inv- 
alid, so  far  as  suoh  object  was  ooooemed  \  but  other 
equcsts,  in  the  same  will,  were  not  affected  thereby. 
hrulhers  and  wife  vs.  Cbrhtn^  JBBc^or,  et  al 75 

Nhen  a  testator,  who  died  in  1853,  by  will,  directed 
!iat  his  executors  diuse  to  be  removed  to  a  free  State, 
nd'ihere  emat^cipated,  bis  n^rp  boy  John,  and  that 
le  execntdrs  pay  the  expense  of  his  rentovat,  ^nd  for 
is  reasonable  simport  and  schooling,  until  he  is  put  * 
3  a  tritde,  ^d  wnen,  if  he  do,  he  reaches  the  age  6f  . 
nrenty-oiie  yedts,  they  inviest  and  secure,  fot  his 
enefit,  as  tnejf  niay  aeem  be6t,  the  sum  of  three  * 
honsand  dollars)  to  oe  hiised  out  of  th^  estate:  ffelS,'  ' 
bat  such  devise  constitut^id  '  a  legal  trust,  which 
either  contravened  the  policy  of  the  State  at  that 
ime,  nor  the  present  time.  .   Ore^  m^or' vs.  In- 
'tfson ..,.•... .  655 

[t  was  the  fixkty  of  the  qualified  exeouior,  to  execute  . 
his  trust,  and  his  failure  to  do  so,  till  after  John  S99A  ' 
wenty-one  years  of  age,  and  his  deUsntion  in  Georgia, 
B  a.slaro,  bv  the  executor^  did  not  destroy'  the  trusty 
r 'prevent  its  execution  at  a  laMr  perioa.  £quity 
onsiders  that  done  which  on^ht  to  be  done,  and 
irects  its  relief  "aodordingly.     Ibid. 

*     ■  * 

Slavery  having*  been  abolished  in  Georgia,  and  free* 
onu  bftving  Qome  to  John,  w.lien  h^  was.  qot  p(>rmitted 
0  go  to.  it^  as  directed  by  the  will,  and  jiron^ieed  by 
he  executor  when  he.  assumed  the  trusti  be.  being* 
utjuria,  with  tbe  right  to  litigate,  in  the-Courts  (S* 
his  State,  may,  in  bis  own  aattie,  (a»  he  is  over 
weaty-oiie  years  of  ag^),  prooe^  in  a  Court  of 
quHyi  to. compel  thfi  e^cicutton  of  the  taist,  in  ao-  ' 
ordnnoe  with  the  will,  or  as  nearly  do.  as  the  s 
haoged  condition  of  the  oountry  ^iU  petmit,  nftd  to 
eooveti  not  only,  the  legaeyi  as  pprovidod  by  the  ivitt,' 
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but  ftuch  reafl^nabk«QinBeD8etiQn,fortlife  support «od 
e^icatioiH  whi^h  the  ^vhII  gave  Utai,  as  the  GoiMt  maj  r 
find  due  and  unpaid.    JML  / 

6.  Wbil^  St^'free^mab  ma^^  !n  tbe  CobrtsN^  thte  Sfatej 
enforce  atiy  le^  ^^^^  wtiLob' was' created  in  bis 
favor^  while  a  dttve'/tbat  did  jk>t  theb  eontravene  the 
policy  of  the  law^  he  cajiinot  majntain  an  action  for 
injuries  whicli  he  may  liave  reerfrtd,  or  for  wages  on 
account  of  labor  done  by  him^  while  be  was  a  slave. 

•  '         *     •  ■  .' 
£ID'IX)BSERS.    S«e  ifodofjim: 

EtiUlTY. 

1.  When  a  bank  made  an 'assignment  of  its  assets  fpr 
the  benefit  of  its  creditors,  and  a  large  portion  of  tbe. 
assets  was  Ui  money,  Imel  securities  convertible  bto 
moneyi  at  a  market  value',  and  a  creditoi^  nesrlr 
twelve  months  after  the  aasignment,.filpd- a  creditors 
biiL,  charging  that,,  six  moif ths  afiisr  tbe  aAignmeo^ 
and  again,  sboji:tIy  before  the  filing  of  the  bill,  he  bad 
deqeianded.  his  share  of.  the  cash  ^issets  from  th^s'S- 
signece,  and  they  had  xefnsed  to  pay  bio^i  unless  be 
would  release  the  bank  fix>m  tho  whole  of  his  daiUf 
and  the  bill  prayed  an  account :  Sdi^  that  tbe  bllt 
was  not  demurrable.  .  If  there  was  complication  or 
cause  for  further  delay,  it  ought  to  be  set  up  by  wiy 
of  defence ;  if  cannot  W  assumed.  Ihbbiha  d  a/.,  t*. 
PorterdcU * ...:.-  W" 

2.  M.  purchased  of  TV.  a  tract  of  land  qn  time^  giving 
his  note  for  the  .  purohase-money,  and  takmg  tbe 
vendor's  bond  fof  titles,  went  into  possession  of  tbe 
same,  made  valuable  improvement^  upon  the  hi^it 
and  afterwards  L.,  a  married  woman,  purchased  the 
property  as  her  separate  estate  from  Mtf  and  paid  tbe 
original  pwrchase-money  to  W.,  the  original  vendor) 
who  executed  a  deed  to  M.,  and  M.,  the  first  pur- 
chaser of  the  lend,  ei^eeated  s  deed  to  L.,  thems^ 
ried  Woman,  receiving  the  sum  of  #31,000  00,  in 
Confederate  money.  Subsequently  tbe  land  was  levied 
on  to  satisfy  a  judgjtneBt  obtained  against  M.,  tbe 
first  puifehas&r  of  the  land  fVom  Wv,  in  iliyqr  of  H., 
and  was  advertised  fbr  sale  as  the  property  of  M.' 
L.  filed  her  bill  .on  the  ^nity  ride  of  the  Ciourt,  so^ 
V)ining  the  sale^  md.  pir^yiiig  •  p«y|9et|lal  injilnctioB' 
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agsinst  die  sale  thereof,  on  the'^ronnd  that,  in  riew' 
of  the  fltcta  of  the  cas^,  the  land  was  not  subjeotto  be  ' 
sold  fn  satisfkctTon  of  the  dreditor'tf  judgment     The 
Court  below  decreed*  a  perpetrrtd  tujonction :  iJisftf, 
that  the  judgment  of  the  Coutt  below,  perpetoaHy 
enjoining  the  judgment  creditor,  was  error;  that  tne 
Cojari  b^low^  upon,  the  slftte  of  ft/cts  preaeotcd^  should 
have  ordered  and  decreed  that  the  land  be  apid,  and , 
out  of  tlie  proceeds  of  such  sale,  Alrs^  L..bej$rs^  paid 
the. amount  <^  the  original  purdiase  money,  to  whicfi , 
AV.  vould  have  been  entitled  under,  his  oontraet,  with 
interei^t'tliereoD  up  to  the  time  of  sale,  and  that  the  .. 
balance  of  the  proceeds  of  the  sale  of  the  land  be  naid 
to  the  judgment  crsiditors  of  M.,  atCoordinG"  to  tn^r 
l^g^V  priority,  in  existence  prior  to  Mrs.  X^^s  pur- 
chase of  the  land,    liuicd  oL  V8.  Loud l6l 

When  a  bill  was  filed  to^  enjoin  a  writ  of  possession  « 
in  an  e|eotment  eaw,  after  the  Judgment  therein  had 
been  affirmed  by  the  Supftene  Court,  alleging  that  the- 
Supreme  Court  had,  in  its  judgment,  mistaken  or 
overlooked  material  facts  in  the  record :     Ileld^  that  - 
the  bill  was  properly  dismissed  on  demurrer.    The 
judgment  of  tne  Supreme  Coutt  in  a  case,  is  a  Judg-  . 
ment  affirming  or  reversing  the  judjgment  below,  and 
is  fina)  and  condnsive  between  th^  part](^  on  ij^e  tna(- 
ters  involved  on  that  trial.    The  opinion  of 'the  Court, . , 
on  the  law  of  the  case,  does  not  stand  on'  the  same' 
footings  npd  may  be  overruled,  ftfter-  argument,  if.' 
shown  to  be  erroneouS|  even  if  unafnimous.  .  JimscU 
VB,  SUdon .' ^.;.'..   195 

PlatntifT  in  the  Court  below  sold  to  defendant  four 
bales  of  cotton  while  Confederate  n^oncyr  was  the  cur- 
rency, and  hadaniarket  vi^Ipe,  and  Was  •  to  receive  . 
that  currency. in  payment.  Defendants  delay^  pay- 
ment till  after  Uie  CJpnfederate  armies  bad  surrendered^ 
when  one  of  them,  with  knowledge  of  the  surrender, 
visited  the  plaintiff  at  his  residence  in  the  country,.. 
Eind  paid  the  debt  in  Confederate  currency,  at  a  time 
when  plaintiff  swears  he  bad  no  knowledj^  of  the 
surreouer :  Held,  that,  in  such  cases,  it  is  ii  question 
proper  for  the  jnry  to  determine  whether  defbndant 
practiced  a  fraud  upon  plaintiff,  by  taking  advantage 
)f  his  ignorance,  and  misleading  him,  and  Inducing 
iicA  to  receive  the  notes  in  payment^  when  defendant 
knew  thev  were  in  fact  of  no  vahie  bjr  renaon  of  ;tfaq 
failtira  of  the  Confederacy.    If  plaintilF  was  induced 
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by  icAMd  to  tak^  the  notes,  and  they  had  ceased  to 
have  any  market  value,  when  be  learned  the  fact 
of  the  surrender,  he .  waa  not  bound  t(>  tender  them 
baek  to  defendant  tp  enable  him  ta  ^ll^ntaln  an  action 
for  the  amount  due  him  for  the  cotton.  Blalook  k  al^ 
vs.^PhiUips...:....., 21E 

5.  The  minor  tegate^  under  a  will,  who  are  not  the  chil- 
dren of  the  tcBtator,  hhve  no  riglit  in  a  oasc  pending 
in  Chancerf ,  upon  a  bill  filed .  hf  the  executor  for 
direction/  to  an  interlocAitory  order,  setting^  apart 
money  fbr  their  support/  unless  the  estate  is  aolyent, 
and  abie  to  pay  all  just  debtq^  and  leave  a  sufficient 
fund  out  of  which  to  pity  the  sum  riecsestary  for  their 
support.  And  it  was  error  in  the  Chatreeltdr  tp  grant 
said  order  when  the  solvency  of  the  estate  was  denied^ 

*'  till  it  had  been  ascertained  by  the  report  bf  a  Master 
in  Cfaanoery,  or  in  some  otlun*  legal  way ,  that  there 
would  be  a  fund  afler  the  payment  of  thedebteof  the 
estate.     T¥iUiam%et  al,,  V8.  Mobley,  Ex'r...^ &- 

6.  Where  A  purchased  kmds  from  B,  and  took  .bon^ 
fi^r  titles,  and  went  into  possession^  and  the  evidence 
raised  a  presumption  that  he  paid  part  of  the  purchi^ 
moHiey,  and  A  while  in  possession,  sold  to  C,  and 
received  the  purchase*money  in  fuU^  and  gave  C  a 
bond  for  titles,  and  deliverea  fo  him  the  grants  from 
the  State  to  the  land,  and  agreed  to  deliver  the  pes- 
session  at  a  future  dav,:and  A  aflerward  sold  the  same 
land  to  P  and  A,  and  t)  went  io  B,  and  paid  off  the 
balance  of  the  purchase-money  due  from  A  to  B,  t^d 
B  made  a  deed  to  D^  and  the  jury  found  that  D  had 
notice  of  the  purchase  by  C  when  he  bought  of  A.: 
Heldy  that  A,  by  his  purchase  from  B,  had  an  equity, 
which  he  could  dell  to  C|  and  thftt  D  having  purchased 
with  notice,  and  having  obtained  the  legal  title,  held 
it  as  a  trustee  for  C,  upon  the  payment  to  him  by  C, 
of  the  balance  of  the  purchase  which  he  paid  to  B. 
Strut  doLy  v%.  Lynch , '. ; 6J1 

7.  When  a  bill  was  filed  for  a  new  triali,  In  an  action  of 
eiectment,  on  the  ground  tliat  the  witness  by  wj^om  . 
the  defendant  proved  adverse  possession  for  the  legal 
period,  has  since  refreshed  his.  recollectioni  and  will 
now  testify  that  he  was  mistaken  as  to  the  time  when 
the  possession  commenced,  and  the  bill  was  disioissed 
for  \\aLut  of  equity,  and  that  judgment  was  affirmed  in 
this  Court ;  i^  motion  for  a  new  trial^  made  at  a  snb^ 


iqiMfDti  term  fit  the  Court  in  tb^  jane  oase^im  the 
ime  grouDct,  wiU  not  lie  eateitained  bytheOinrt. 
be  queetipQ.  is  res  adfwiieaUi,    .^cUdwin  vac  MoCkta  650 

•        »■       * 
EQUITT-^PLEADtSG  AND  PRACTICE. 

'  -  *  • 

The  exerciiie  of  the  discretiOfft  of  a  Chancellor  -in  iv- 
laitig  to  appoint  a  Receiver,  will  not  be  controlled 

Ecept  when  it  ie  abused.  ,Meid  m.  BM  d  oL •  2A 

• 

L  bill  fil^d  bjr  the  iacto'r,  and  Banctioned,  ei^nthig  a. 
s  ea^eo^  a^ihut  aiie  charged  to  have  a  portion  of  the. , 
x>p  in  poeseasion,  as  a^nt  of  the  planter,  and  re* 
Hiring  bim  to.pro4.ttce  the ei^niey  thai  it  majr  be  avh* * 
cted  to  the  lien,  ought  not  to  be  diaoharged  on  the  * 
>aiiiig  in  of  the'  answer,  sot  denying,  the  plaintifib' 
laity,  ezeepi  om  infonaatioa  and  bel&dT,  even  though 
ipported  .by  aa  affidavit,  totting  up  title  in.  the* 
fiftfii  io  .the  crop,  especially  when  the  affidavit  does 
ot  deny  notice  of  thf  lien.    £yrd  and  Ooker  vt.   • 
dhnmfn^and  Co.fet^al*    ; v. ,«•..••. ^...w^.. ..,..«  113 

]f  the  t)onip]ainilnt,  in  a  bill  in  equity,  intends  to 
'sive  tSie  ariswer  of  th^  defendant  andef  dath,  he 
lUs^i^iMte  distinctly.  The  statement  that  he  is/ 
bk  to  prove  the  allegations  in  his  bill,  without  the  ' 
nswer  of  the  defendant^  is  not  a  compliance  with  the 
k)de.  If  complainant  witiives  afn  answer  under  oath, 
ie  answer  filed,  is  not  evidence.  It  may  be  U3?d^ 
owev^9  as  an  admiasion  of  record,  anjl  oomp]aina^t 
{not  bound  to-prpve  luiy  fact  ^d^nUted^  .But  when 
3.usedj  the  adpiission  must  be  takep^^togjetber  wjth 
ojr  aualifications  or  .explanations  aocompaiiyiog  ii. 
i^awardvs,  OaJteaetaL  ....««••. «^... ,« 205 

krVhen  A,  a  war^hQuseman,  ^kfe  a  bill  against  B  and 
!,.partners».alsb  warehousemeni.aflegin^  that'  they,  as 
ictors  for  P,  ibad|  in  oonjuhotion  with  P,  ill^Ily 
ot.  podbession  of  certain  cotton  which  had  been  stored 
ri^  A  'hy  various  persons,  and  had  removed  it  out  of 
lis  State,  to  be  sold  on  D's  account,  and  prayed  that 
(  and  C  be  enjoined  from  paying  the  proceeds  to  D, 
0^9  that  they  be  decided  to  acoioutit  to  A  for  the  valne 
f  theixrtton :  Held,  that  this  is  a  bUI'  for  aceount/ 
nd,  ti^  the  true  owi^ra  of  Abe  cpttop  ( A's  principals) . 
light  U^  k^  parties  to  the  bill .  Piiaroe  et  alf  re.  Bruqe 
:  Cb ;v..^.«^.«.«./^ i.»e*.,»,i*\. .;..«• •;..«^  444 
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4.  In  eqditjr/all  partieB  at  k&iiefeM  most  be  ttadeimTtici 
to  &  1)1 1  r^  if  they  be  ^thm'lhe  jartedictiop,  ana  wIiM 
k  bill  is  filed  ogainfli-  two  partnerci,  lAxo  are  both 
served,  and  answer.' (the  bill  praying  an  acoooni  fet . 
partnership  acts,)  and  one  of  the  partners  dies :  Bddy 
thlit  bis  pergonal  reprf9e|:^|hatives  m^ap  b^  iptde  ptr- 
ties  to  the  bill j  unless  i(  affirmativeljr  appears  that  he 
ci^ed  noo-r^idj^Qty  and  ,that  the  eatafe  huis  xko  iateresti 
in^tbis  State.    Ihdd. 

6.  Mere  gehenll  ohavges-  •f  ftaud,  without  ipeoificotioa 
of  fraudulent  acts,  are  not  aufiBloieam  give.aGoiMrt 
of  ^yiit/ Jurii^^tioB  to  8e|^  aside  a  aberiff's-  sak 
I^go  V8.  Uoitieberry^,.  p ,/,^ , tl2 

&  When  A  opouixenead  hie  prooeeding  agajmi  B^  ondtf 
section  400Q  of  the  Opde,  as  an  intrader,  add-  B  filed 
a  connier-affidaviti  whiehvwas  aoodptedby  the  shtril^ 
and  returned  to  the  Superiar  CMtt,  and  an  iesae  wai 
made  up,  and  A  afterwards  sold  the  lud  in  dispel* 
to  C,  who  .filed  a  «bill  i^inat  'B,  which  B  answettd, 
and  set  ap.eqpiities  wMoh  entitled  B  to  a  hpeariag,  tnd 
C  then  moyed  to,  dismiss  his  bill^  which  w«a  reAHed 
by  the  Court,  which  judgmeot  was  npt  excepted  toi 
Hd^,  tb^t  eqaity  hairing -obtained  iariadictiOQ  saa 
Qobtrol  of  the  case^  will'hold  it  &t  adjudleati^a. 

Wyln/V8.  TpSU^  6^, a2..^....^.... ........... ..•,^.. •••«"* 

'  •  * 

EVDOENCE.     . 

■ 

1.  In  a  proceeding  to  reform  a  deed,  on  the  grotttids  of 
fraud  and  mistake,  the  d^aratione  of -the  granfor, 
made  subsequent  fo  the  ^ecQtion  of  the '  dwd,  and 
in  "the  absence  of  the  grants,  are'  not  admtssibTe  to 
prove  a  mistake  in  the  deed,  which  may  be  borreeted 

in  equity.     Adair,  adminidrajtor^  vt.  Adair,  eawcafor.'  ^ 

2.  Before  an  itostrujoieBit  cm  be  reformed^  it  must  be 
shown^  by  c^ear  aud  satisfactory  evidence,  that  either, 
by  accident,  iVaud  pr  mistake,  the  written  itistrument 
do^  not  cohtam  and  express' what  the  parties  intend- 
ed it  should  contaio  and  express  at  the  time  of  its 
execution.     (It.J|    Tbid. 

3.  Dying  dtclarations  of  opijaionai  Mot.facis,  are  i^ttd^ 

missible  OS '^videuoe,  .  WkiUe^*n$.  Ilu  8UUe.^.^s%j, ^ 

4.  The  public  laws  of  the  several  SMtesdf  the' Bbitad 
States  win  be  judicially  rec(miiie(l  by*  iht  Orarts  of 
this  State,  when  published  by  ^mtiimhf'  of  the  r^ 
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^p«itiv<e  States;  6r  taajr*  be  proved,  n^  feqaii^  by 
laiTi  tinder  tbt  great  seal  or  the  respeotiyv- States. 
Sim$  ^:  SouOiem  Eacprt$B  (hh^pan^ %..•'.»» v.i....  129 

UpOn  the  trial  of  ^  d^fendaot  who  was  indicted  for ' 
burglary  under  the' Code,  for  breaking  and  entering;' 
a  Rtore-house,  alleged'  to  be  the  property  of  certain 
paiiieB  themlft.  Darned » .  Bdd^  tb^t  parol  evidence  of     - 
ili€  foal  that  the  partioB'itained  in  th«  indictment  were  *.    . 
in  yMBcaaion  of  tHe.fltore-ixMite  under  ^  written  con«» 
traiot  of  Ifitee  at  the  tiW  ^f  the  alleged  burglary,  waS' 
suffioitBt  to  9Qatain  tbe  allegation  of  ownentbip  of  the 
premieei^  in  the  indMhient,  withoot  Idie  produotioq  of  < 
bhawrsftefieon^rciQ^^  JacMe^i  Houston  «a.  TVie  jSto^  «}65 

In  an  jKtioii'  for  waste,  a  witness  shoald  state  facts, 
\vA  wbue  he  may  ffi^e  hra  opinion,  accompanied  by 
the  ftota  Vipon  which  it  is  prcKlicated,  ^  to'the  nuni<* 
ber  of  ik^res  from  which  the  tisaber  has  been  cqt,  the  ' 
vdXnH'  of  the  Ifpfid  before  and  after  it  wils  <Hit,  the 
wl^ole  namber'of  aores  in  the  tract,  the  ph>portion9 
of  timbered  land  and  the  like  ;'.it  is  emor  in  the  Oouft 
to  permrt  hhii  to  gite,  ih  evidence,  his*  opinion  that  the  - 
estate  of  the  tcmainder-man  has  been  damaged  a  cer« 
tain  anumol  by  the  defendant  It  is  the  provinqe  of 
the  Jury  to  draw,  from  the  facts  stated,  their  own  con- 
clvi^ion,  as  to  the  amount  of  damage,  if  ai\y,  sustained 
by  the  pteistiC     Woo^icardvs,  OaifiB  £t  a/,,.....,....  20& 

If.  oompUiaaat  waives  an  answer,  under  oat^,  the  an-  « 
swer  filecl,  is  oot  evidence.    It^  nN^r.  be  used,  however,  .• 
as  an  admissiw  of  recordi  and  domplainant  is  not  • 
boiiAd  to  flfove  any  £aet  admitted.    But  when  so  used^ 
khe  admission  must  be  taken,  together  with  any  quiji* 
Gcations  or  explanations  accompanying  it.     Ibid. 

Tlie  statute  of  Gloucester,  as'  to  the  forfeiture  wasi     ' 
Qo|  of  fot:oe  in  Georgia  prior  to  the  adoption  of  the. 
Code,  and'  it  was  error  in  the  Court  to  instruct  the 
fory.  that  they.might  find  aforfeitureof  the.life^es(ate  * 
apbn  evidence  of  acts,  most,  if  not  all,  of  wl^ich  were, 
lone  prior  to  that  oate.    The  evidence  Upon  which 
:he  forfeiture  was  claimed  should  have  been  confined  ^ 
'x>'a^ia  of  waJ^te. since  1st  January,  186.3.     Ibid. 

The  stringent  rules  of  thi;  English  law,  relative  t9 
nraste,  were  not  applicable  to. our  condition ;  and  were 
lot  embraced  in  our  adopting  statute.  It  is  not  aV- 
nrays  waste  in  this  State  for  a  teuant-for-life  to  <!ut 
rumhig  tiHiber,  or-  clear  laad.    .Regard  mtist  be'had 


744  IKDEX; 

to  tbe  oofiditUn  m{  tbe  premUee :  and  Ihe  proper  ques- 
tion  for  tbe  lurv  io  dteide,  under  Itie  imtruetiw  of 
'  the  Court,  will  oe,  did  good  boabaodiy  reqnii^-  tht 
felling  of  tbe  trees,  and  >vQr^  tbe  iactii  aiicb  ab  a  judi- 
cious, prudent  owner  of  (be  iqlierftanoe  would  Hnye 

committed?    XiicL  . 

'     . .  •     •  .      ■  ■    ■     ■ 

10.  When  n  feme  $9k  gAre  'hef  note  for  $80  00,  und 
ftfter^Tiards  nmrried  4ii  186B,Mbrd  the  tdq^tfon  c^  tbe 
Code,  her  bueband  reeeMnp  tbrtmrii  the  wifr  pmp- 
erff  more  thaii  snfficsieirt  to  paj  the  o^,  anit'the^hiie- 
bi^  died  befiMTtf  an3r  jodgmenl  waft  -obttitied'  i^nei 
him  for  tbe  debt  of  the  Vife :    MM,  that  aa  tbe  par- 

•'  ties  were  ibarried  before  tbe  adoption  of  the  CMe, 
the  ^lusband  was  liable  for  the  debta  of  htf  wife  Qulg 
to.tho;  extfint  of  the  property  reeeive^  thrQi:^^  her, 
wbepi  judgoient  waa  reooverei  agaiQSt  .him  therefor 
durkig  ihe^  coveniure^,  Tbe  will  waa  oompeteat  evi- 
dence &r  the  pnrpoae  of  abewing,  that  the>  parties 
were  married  prior  to  tbe  adoptioa  of  the  Code  in- 
1863,  OS  it  was  dated  3M  Jnlj,  1862,  andreoogB^ed 
therein  tbe  maker  of  the  note  to  be  bia  wife  at.  ihsd 
time.    JBrjfan  ef  mL^  vs.  DoolUiie...*.,.^^.^.  *.«.....«.«h*«  "^ 

H.  Under  Ihc  Scaling  Ordinatioe  of  1865',  the  paHies 
to  contracts  made  between  1st  Jurte,  1861|  and  1st 
June,  186S,  have  the  right  to  give  in  evidbnoe;  to'tho 
jury  th^  consideratioti  or  the  contract,  and  the  value 
thereof,  at  any  thney  and  the  intention  of  the- parties 
as  to  the  particular  currency  in  which  payment*  was  to 
be  madC;  and  the  value  of  snch  currency  ed  any  tme, 
and  the  verdict  and  judgment  rendered  shaH  be  on  . 
principles  of  equity.     High  tw.  JleHugK .;»« ^ 

12.  Th^  opinion  of  one,  who  for  many  y^ars  has  been  a 
railroad  superintendent^  in  a  matter  within  the  scope 
of  his  employment,  stands  upon  tfre  footing  of  the    . 
opinion  of  an  e:tpert  j  but  he  cannot  ^ive  his  opinions 
of  the  object  of  a  railroad  company^  with  which  he ' 
had  no  connection,  in  putting  up  a  particular  notice 
on  the  doore  of  its  cars.    Tliough  0{5ini6ns  are  not 
generally  evidence,  yet,  when  the  trutb  sought  to  be 
ascertained  is  matter  of  .opinion,  a  witne^,  not  an 
expert,  mar  giVe  his  opinion j  if  he  states  ihe  fiicts 
upl^n  whicn  it  is  based.     M.  i:   IT.  JR.  JB.  A  Cb.  w. 
Jokneon ...., « ^•••'. : 409 

13.  A  ccird  published  by  the  paseoigerq  immediatelj 


IITDEX.  745 

ler  a  nilroad  wIliBioir^  it  Mt  mimot^  §m  ptrt  «f  • 
ertiffdrUBi    JfML  •   ■'-'•  »• 

Receipts  for.  money  aire  alwa)^  onfyprtmafdMe  evi-    ' 
aiee  cjf  paymeat,  and  my  ba.^niM  olr  aqp&iifi^kjr 
icoi.    J9imna|^aa  if  ali«k  J)^aHM9«a  «^^/..«f;/..^     562 

W1ie6,  in  {he  sujbpiftsion.of  ttre  W  anS'tii^  ftiets  of  ' 
casQ  to.  the  Judge;  it  W^Sbs  f^erd  t))at  if  the  Jodg^ ' ' 
loatdf  liave  ao)^  aotibta  upon  a  qaeeHioh  of  fect^  ne   \ 
lould  AbiAft  it  ia  a  ipecfal  jiu^|.and*on,'thetrAl 
lere^  arose  H'^eiBtian-  of  notice  (o  a  baD^/and  it  wttf   ^ 
-oved  that  tbe  fed  was  advertised  ift'Cwo  dai(y 
tpers  taken  at  the  bank,  was  known  to  one  *af  it^ 
raofoffv^  pliblidied  in  a  iavge  printed  card  and  drca^  : 
ted  ameag  the  boani^salheii  of  ika  eammuoityy  and  -  T 
iinted  ia'  lam  letters  on  -Utt  ^alls  of  Um  store  is    ' 
hich  the  gooosi  about  whidk  the  dispute  aiose,  were*   • 
;pt:  J9e^^  that  although  tUe  cashier  and  president 
*  the  bank  and  one  of  the  clerks  denied  th6  notice,, 
I  witnesses^  the  Jud|e.m^ht  wall  iail^to  .have  snch 
)ubts  as  would  reouire  him  to  call  in  the  jury.    The   * 
it  Nat.  Bank  of  Madon  V8.  Nelam  afuf.Q>«f  •.•••'•...«..  aSlS 

A  deed  unrecorded  cannot  be 'given  in  evidence  as 
>lor  of  title  without  proof  of  e;secutioi).  Sightower^ 
nofUfVs.  W^iUiam9.€tiiL; ;••*- ^<^ 697 

A  grant  issued  to  Isaac  O.  Holland^  orphan.     It 
»peared  by  parol  that  there  was  no  such  person  as* 
saac  0.  Holland,  orphan,  in.  tb^  district  at  the  time    . 
f  priioiz  ih  fbr  draws,  but  th^t  Isaac  O.  Holland's 
rphaui  Mary  Holland,  was  in  the  district  and  did 
ive  in  for  a  draw :  Held,  that  parol  evidence  of  these  • 
lots,  n^r  be  given  to  the  jury,  not.  to  prove  a  nis-  ' 
ika  iA'tbi^  Aame  of  tha  grantee,  but  to  give  etkct  to    . 
le  gvwti  Vy  identifying  the  person  ^intended  as  the    i 

lOTTtoHB.— R.  28; 

*  •*  '        to  sectirity  on  appeal.   'R.  1. 
*^*       •>  daiih  bond,  etc.    R.  15. 

•  "  to  interrogatories.    R.  S7. 

JEXECtJTORS  BE  SON  1X)BT. 

The  heirs-at^Iaw  of  aii  estate  mc^,  as  between  them- 
?lves,  divide  the  estate  "by  agreehient,  without  admin- 
(tratiou;  but  ais  against  creditors^  if  they  convert  to 


deaontortfixid  are'liable  as  such.     SafrWi  tm  JOvrn^ 

etai , , .,..,...„..,.,.....,.^ ^!ft 

2.  AUongh,  Hiidvr  Iha  Gode,e«««ienKk«Dn  tott^on. 

'  tfot  get  credit  for  «ny  debt  tlMy  tony  IwT*  piU,  ¥«*■ 
if,  in  got'd  faith,  tbey  iiava.  finished  the  vidow  pa 
gear's  811  pjKtrt,  accoi-aii^g  to  her  oirelimttooq^  la  llfiy 
and  tbie  hatj  exhausted  tTie  f^^cta.  M^^  bave  ime^  ther 
ard  pot'  liable,  except  for  tb«  f*^^  ^^  t^'ii) « 
the  vidctv  i^  not  n.  debt,  hut'a  sp«;iftl^ytuoa  altoiRd 
hy  laWi  ia  srefcnDOQ  (o  aitjr  lietw  or  d^to  held  V 
oreditois.    Jbid. 

8.  There  bfeing,  in -tkit-«He)  no endeoM  vf  tbe  attwl 
pa/meat^  by  tboM  hain,  of  th« .  tndmr'a  yopr*!  ap* 
port;  w<M«vene' tha  jodgAent  of  tha' Gbaii  belmru - 
refoflag.tograqtilttfcw  triAl.-'  ItiHf  -,   ■ 

Exeettior  dm^  ^,  etc.,  S.. .........     ...;.....,..:.....-  !! 

■EXElttPTION  PROMDEHTS. 

a»i Ba^and and  W^S.' 

"EXECfBtTS,    See^.  fi,4.   . 
EXPLANATION  OF  'WErttlTGS.      ' 

Sot  ISndeiut,  14a  n._.  .'.'.''  \'    . 

EXFBES^  OOMEANlES.    Sae  CUnon-OBncra 

FEE§,  '.  "  .  ■  ■  , 
A  witneas'flir  the  State,  In  a  criminal  com,  x^o,  ib 
ebediencc  to  a  mtbptma  served  apon  him  While  tea-  . 
porerily  ib  this  .State,  aotually  coniea  from  bia  iH^t 
}n  a  distant  State,  where  he  tesi6ed  when  the  aoi- 
'  .pana  was  served  upon  him,  and  teatiSee  in  tlie  cuu^ 
IS.  entitled  to  mileage  irpm  tt)e  ooun^  tEeaaiuy,  tot 
the  whole  dietanoa  travelled  in  ooming  from  and  re- 
turning to  hia   borne.     Dutoher  ei.  J,  J.  FuSoa  Oa-  314 

FEME.    aeeSiiubmd.md.^f^ 

FOfiEIGIf  LAWS. .  See  JSWdffioe,  i 
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.        »OE¥S, 

LUorD«jf^s  Iicena?  and  aPldavit,    K.  %  tJOni  R.'  S,,  C.  1'. 
^flMavit  to  plw.    RM.  '  \ 

if^davit  as  to  lost  papers..  It,  4fi. 
ioipiniseiba  fi^  intefrogatoi^fee^. » jE(-  32. 

FORMA  PAUPERIS— -Ijijxto?  m.    R:  1. 

•  ■  • 

•    .        ^   -■  .     '      ■ .       ■  ■    .  • 

(i)i\federaU  Cufttmieif,  1.      ' 

Ar6Uraiu>n,  I, 

Laches.  2,  •        .  . 

'  .     ^  r  •  -I 

FREEPM£:st;  Qi^  EmandptUifin. 

;     -    OARNISHMENT. 

I'boiu&^e  purcbMer^  for  valu^  oCa  jiegotiable,'   . 
romifisory  .note  *  befo^ .  due^  has'  a  ^igbt  to  oollect  ibci 
DOfiDt  thereof,  notwItfastandiii£  Ike  m^er  bad  hei^ 


rva(i  with  a '^ummoos  of  eai^nishmeiit,;  requiring 
m«to  answer  wha,t  he  was  inoefoted  to. the  payee}  who 
M  the  owner  of  it  at  the  timi^'of  the  service  ox  thee 
immons.    In  suc^acasQ  the  rigfits  of  ti^  purchi^^ .  ^ 
*€  paramount  to  those  of  the  garnishment'cr^jtor.  / 

fma  et^fiLpa*  TFM<....%^..«.k.Mv «...f.^.«i..i.     18 

?he  clbctrine  of  lU  pendens  does  not  apply  to  Begt>- 
able  se^rities  not  due.    Ibid, 

Vhtre  the  CduiI,  below  ordered  a  garnishee  ta  64r-' 
ot  an  answe^-  to  which  'Exceptions  had  heea  nled^' 
id  the  ^garnishee  negfected  to  Vinswer  until  the  jgaN 
shment  wios'  called*,  on  the  motion  docket^  at  the' 
3xi  teifod  ftfteir  .the  order  had  bebii  passed,  find  evea 
lec^  though  '^reseot  m  Cburt,  insisted  o&  ifeave  to 
isweir  at  an  adjourned  term,  which  the  Court  had . 
Pterin ined'  to  nold,  and  the  Court' t>eriBlttec[  the 
afntiff  to  biiler  a  Jiidgmept  against  tae  gamistieer  - ' 
Held,  that  this  Court  will  not  control  the  disci>etioti  OiT 
ie  iud^^  below,  in. refusing,  at  th^.  acyoumed,  t^m^  ' 
»  set  aside  ibe  jadgment,  and.  permit  the  gj^tiish^ 
laniswar.    Hofrris  t^.  Juried  df  Oq. '  297 
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4.  When  a  fi.  fa.  ftgain8i't4fo*}<)nit  obligoiSi  mdtnallf 
interested  in^  thf  consideimtioo^is  satisfied  hj  the  sale 
of  the  prt)perv7  ctf  one  of  them,  tlie  other  is  indebted 
to  kirn  for  contribution  aocorafne  tp  the  equitable 
rights  of  the  two  in  1^  originfu^ecfkilracty  imd  (he 
creditors  of  the  obligdr  irlvos^j  t>r(^rtf  htfi  beeii  solL 
may  reach  this  obligation  to  bodttibqte,  t\;^  process  of 

irnisbment,  and  haVe,  therefore^  a  rem^y  at'  law. 
^,Ugo  vs.  0Mf2<&€rry«.. i.^^m^*..*.,*^...;., ^v-*-  ^^^ 

5.  When  A  sold  to  B.  a  sto<^  of  merchandize,  in  oon- 
sideration  that  B  w6uict  {xr^  H  dsrtain  debt  of  $500, 
due  by  A,  to  which  B  was  security,  and  in  further, 
oonstderation  that  B  Vould  pay  th^  dielbls  due  by  A  for 
the  stock  of  goods,  wi^ich  ainpupted  to^^l^iJOO  00: 
Held,  that  the  mode  of 'pa3rmeQt'  was  a  pari  of  the 
consideration,  and  that  even  as*  to  the  fl,&()0  tX)j  A* 
has  no  right  of  action  against  B  until  he  &iils  or  uh- 
reasonablv  delays  to  pi^  the  debts,  due  :faj.  A  hr  the 
fitock  of  gooids.    'ITomfrfWr.  Pop^.:.'..:...,...]  ., 614 

6.  Nor  can .  a  general  oredilot  of  Ay-itf  the  absoiee  of 


paytilent  of  the  debt  fho  creditor  holds  fundntt*  A.   fii 
suohr  — ^-^^^  ^^^:^  ^jiA*^  -^..Ti.-  ^i_f.i 

medtj 

agait^stJ  ^ 

pot  estdipped  by  A's  bwn  ftuiid,  if  there  be  any^  and' 

if  B  has^efWd;  or  ofitea^onably  diilayed'  td  {uiy  Ae 

stock-debts,  or  has  failed  to  perform  his  ortetiract  with 

A,  they  m^y  teeover,  '*/*i(f.  ' 

7.  When  a  ca§e  of  garnishment,  is  cat],^  in  ifs  order xm 
.the  dodcqt,  ^i  the  seqond  term  gt*  th^  Court,  afbur  the 
service  of  tHe  summons  9^  earn jlsb men t^  and  after  fiotl 
judgment  against  the  de^ndautf  and  ihi^  ganyshee 
has  f^ilod  to  answer^  .ai\d.»the  Court' iQows  judgment 
to  be  en^^HT^  f^nst  the  g^rhiahee^  ibis  Court  wul  not 
cont)*^  the  cffscretfoB  of  tha  Coigrt  beloyf,  (ualesB  iii. 
extraordinary  oases,)  in  refusing;  to  set  aside  such 
judgment^ after  U  is  signed^  to  oUiyvr  the  eapofsheeto 
answei*.    'EmanUel'  V8,  ^ith  d:  Mtchmondi. i.. 

8.  It.  IS' the  Yluty  of  thfe-Gou!*;  if  .the  final' jadgment 
has  not  be^  Fsndered  against  thd'.defendtat  at  com- 
mon la\v,  or  in  attachment^  t^Mntittaetbeetoe  aj^inst 
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the  garaish^e  till  afVer  the  rendition  Of  sdeh  judg- 
ments.   Ibid.  . 

GLOUSTER^-STATUTE  OF.    See  Wcule  2,  3. 

.■     .  •  • 

GRANT. 
Grant  explained  hy  parol.     See  Evidence^  17. 

HEARSAY.    See  Evidence,  1,  3,  is, 

HUSBAND  AND  WIFE. 

1.  When  a  feme  sole  gave  her  ndte  for  $50  00,  and  after-  • 
wards  married  in  1862,  before  the.  adoption,  of  ^he  . 
Code,  her  husband  r^oeiving  through  thQ  wife^ptopern . 
ty  more  than  sufficient  to  pay  the  aebt^and  the  hus^, 
liand  died  before  any  judgment  was  obtained  agEunst., 
hinvforthedebtof  thewife:    ^e/cf^thatasthepjirtieg, 
were  married  before  the  adoption  of  the  Code/  the  ' 
hasbahd  was  liable  for  the  debts  of  his  wife  onl]f  to 
the  exttot  of  the  property  received  throngh  her,  when 
the  jadgntent  -was  recovered  against  him^  therefor  du-  '  , 
ring  the  coverturi,    Bryan' va.  DoolOUe.: 2^65 

2.  Real  estate  in  the  town  of  Honticello.  was  sold  at 
sheriff's  salCi  as  the  property  of  an  insolvent  debtor : 
Mddy  that  the  wife  of  the  defendant  in  Ji,  fa.  is  enti- 
tledj  lender  the  2013  and  2017  sections  of  the  Code,  to 
have  $500  00  of  th^  proeeed3  of  th^  'sale,  set  ii^rt 
and  invested  in  a  home  fbr  herself  atid  &mily,  agamsf 
a  pre-exirting  creditor.  Maxty  Jordan  &  (S.,  tw/ 
Loyal  etal.... :..,.. ; 531 

When  land  wa9  sold  un4er  a  judgment  obtained  in  1861| 
the  wife  could  claim  no  more  of  the  proceeds  as  ex- 
empt, from  payment  of  her  husbapd'^  aebts  than  was 
fA^n  exempt  by  law*.    Warner,  J.^  dissenting.    Ibid.    . 

See  Dower. 
See  Widow. 

HYPOTfiETICAL  CHANGE.   , 
SSee  Charge  of  the  Court,  1. 

■  • 

ILLEGAL  CONTRACTS. 

a  »  ■  p 

See  Cxmfederaie  Currency,  5^  6. 

See  Contracts,  2.       ,  » 

Vol.  xxxvin — 48, 


lUJEGALITY.    J2,«OafMe31. 
IMPAIRING  COKTRACTS. 

■  .  • 

See  ConttUuthnal  Lavs. 

INFANTS.    See  Minors, 

INFORMATION  AND  BELIEF. 
See  ^!quity  Pleading  and  Prctclioe,  2. 

INJUNCTION. 


I     ^ 


1.  As  a  general  rale  this  Court  will  not  control  the  dis- 
cretion of'  the  Conrt  belo#  in  di^K>Iviog  an  injnnctioni 
unless  there  appears  to  have  been  an  abuse  of  that 
discretion  in  the  violation  tif  the  principles  of  law  or 
equity  applicable  to  the  facts  in  the  case.  8:  A  O. 
Oxnci  Oo.  vs.  Ryan  d  al «•... ...i 

2.  Bill4.fi>r  a  new  trial,  and  to  restrain  a  judgment  at 
law,  are  not  fitvored  by  Courts  of  Equity,  in  order 
to  obtain  the  assistance  ^f  the  Court  in  anch  cases, 
the  complainant  must  shew  full  diligence^  unmixed 
wkh  negligence^  on  his  part  Robwsk  A  Orr  tis.  Har* 
kinset  al « '..     IH 

■  ■  •  -  * 

3.  When  an*action  was  pending  in  Bibb  Superior  Court, 
in  fiivor  of  a  plaintiff,  who  resided  in  Wilkerson 
countyj  ^nd  the'  defendant  fil^  a  l^ili  in  Bibb,  cbarg* 
ing  that  the  note  sued  on  was  given  for  two  hundred 

'  ^and  fifty  bales  of  cotton,  which  the  plaintiff  had,  by 
fraud  and  deceit,  indnced  him  to  buy,  but  which,  the 
day  aifler  the  sale,  Was  seized  by  the  military  authori- 
ties as  Confederate  cotton,  and,  by  them  sent  out  of 
the  State,  against  the  complainant^  consent  and  efforts, 
but  which  he  had  followed  to  New  York,  and  brought 
his  action  therefor  in  the  United  States  Court,  and 
had  given  notice  of  the  action,  which  was  still  p^d- 
ing,  to  tlie  vendor,  and  the  bill  prayed  an  injunction 
of  the  common  law  suit  until  the  termination  of  the 
suit  in  New  York :  Held^  that  the  bill  was  .properly 
filed.  In  such  a  case  the  Judge  may  grant  a  tempo- 
rary injunction,  leaving  to  the  defendant  his  right  to 
answer,  and  riiove  to  dissolve,  and  to  have  such  other 
proceedings  taken  are  as  usual  in  Chancery.  Cars- 
well  vs.  The  M.  Manufacturing  Co 40 


INDEX.  761 

Wh€re  a  plftintlff  in  fi.f(u  had  a*  ]ot  of  eottoDy  mnlttk 
etc.y  levied  upon,  and  pending  the  \tvy^  it  was  agreed 
between  him  and  the  def<mdant,  that  he  shoald  re« 
leaae  the  property  from  tiia  levy  and  return  i4.  to  the 
defendant,  and  should  enter  the  execution  fully  satis- 
fied»  in  oonsiderationy  that  defendant  would  convey  to 
him  a  tract  of  land,  with  certain  personal  propeity, 
in  payment  of  th^^./a.y  and  in  ootnplianoe  wi|;b  said 
agreement,  plaintiff  released  and  Restored  the  property 
levied  upon,  which  was  sufficient  to  have  satisfied  the 
ji*fcu^  to  the  defendanti  and  the.  defendant  delivered 
to  the  plaintiff  possession  of  the  land  aqd  personal 
property,  and  turned  over  to  him  the  title  pftp^rSi  and 
was  to  make  him  a  deed  as  ^oon  as  they  ooold  g^t  it 
drawn,  and  defendant  died  soon  after,  without  making 
the  deed,  and  his  widow,  who  was  admitted  to  bd  inr 
solvent,  after  the  end  of  the  year,  finding  the  premises 
vacant,  took  possession,  claiming  the  land  for  her 
husband's  estate,  and  c6mmenced  proceedings  in  the 
Superior  Court  to  liave  her  dower  allowed  out  of  the 
same,  there  bein^  no  legal  representative  of  her  hus- 
band's estate,  ^vA  plaintiff  filed  his  bill  alleging  these 
fact4,  and  praying  that  she  be  pestrained  from  ires- 
passing  upon  the  land,  and  from  prosecuting  her 
action  for  dower,  until  a  legal  representative  of  the 
estate  was  appointed  i  Sdd^  that  it  waa  not  en^r  in 
the  Judge  whojgrapted  the  injunction  to  overrule  a  . 
motion  to  dissolve  it,  and  to  hold  it  up,  until  the 
hearing  of  the  bill,  placing  bis  decision  On.  the  ground  *  • 
of  restraining'  the  trespass  alone.  Webb  d  al.  vs. 
Harp  ...,.t^C .....*..;•.-.!.. ..;.,,  641 

Ah  imuttction  "will  not  be  granted  'for.  fraud,  unless 
the  bill  sets  forth  the  specific  acts  of  fraud  upon  which 
it  is  sought ;  a  general  -  allegation  of  fraud  is  insuf- 
ficient    rowdlva.  Parker  et  al. 644 

An  injunction  will  not  be  granted  to  restrain  the  sale, 
by  defoiidant,  of.  his  railrcmd  stock}  and -the  drawing  ' 
of  the  dividends  by  bim,.on  the  ground  that  com- 

{>laintot  :hold8  his  covenant  of  warranty  of  title  to  ^ 
ot  of  land,  the  title  of  which  Js  in  dispute,  in  aa  ao-  * 
tion  of  ejeptment,  when  the  bill  shows  that  the  rail- 
road stock  and  other  property  of  the  deftndant,  is  of 
much*  greater  value,  than  the  sum  for  which  he  may 
become  liable  on  his  warranty,  and  there  is  no  charge  . 
that  be-  is  beyond  the  juriadioiba  -  of  the  Conrt^  or  ^ 
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that  ^e  is  ioaolventy  and  when  no  other  snffioiont  equi* 
fable  grottod  is  stated  in  the  bill.    Ibid.. 

7.  When  the  Chancellor,  on  the  bill  being  presented  to 
him,  ordei^  that  the  defendants  show  cause  oh  a  da? 
mentioned,  why  an  injunctioi^  should  not  be  grantea, 
thai  in  the  imantime  the  defendants  be  enjoiiled,  till 
the  further  order'bf  the  (Tourt/ and  on  the  bearing, 
the  Judge  refused  the  injunction:  JBidd^  that  the 
temporary  injunctlQn  expired  of  its  own  limitation 
when  the  injunction  was  refused  at  the  hearings  and 
that  no  vitality  oonld  be  given  to  it  pending  the  pro- 
ceedings in  this  Court;  by  bond  given  by  complainant, 
wh(ch  IS'  daimed  to  operate  -as  a  guperffedeaa  of  the 
judgment  refusing  the  injohction.    Ibid. 

See  Jitrisflidhn  <]/ Superior  Court,  2. 
See  H  J?.,  1. 


.«. 


INSANITY.^-See  Orimtn^l  Law. 

INSOLVENT  DEBTORS. 

Under  the  law,  as  it  now  sidnds  in  this  Staie,  an  in- 
solvent debtor  may  make,  an  assignment  of  his  pro-  ' 
perty  in  trust,  bona  fide,  for  the  ''benefit  of  one  or 
more  creditors,  to  the  exclusion  of  others :  iVorfefoJ, 
no  trust  or  benefit  is  reserved  to  the  assigmor,  or  any 
person  for  hini.     Embry  and  ffiaher  vs.  Clapp 215 

See  Hufhand  oMxd^  Wife. 

.      INSURRECTION. '  See  Crimnal  Law,  16. 
INTERROQATORIES.    R.  32  to  37  inclusive. 

■  ■ 

INTERRUPTION  OF  COUNSEL.    R.  4. 

INTRUDERS. 

1.  A  Justice  of  the  Inferior  Court,  on  the  26th  day  of 
October,  1 867/ had  authority,,  nnder  the  law,  to  ad- 
minister an  6ath  for  the  removal  of  intruders  upon 
land.     CoUin8VS.Iiutkerfofdetal....r. 2S 

2.  T^e  counter-affidavit  of  the  p^^rty  in  possession  n^ost 
state  that  he  dqes,  in  eood  faitb,^ciaim  a  legal  right  to 
the  possession  of  tlie  Tapd.    Ibid. , 

3.  When  the  afiUavit  of  the  party  in  possession  is  dis- 
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tnifig^  fbr  being  in  eompllahoe  with  the  fftw,  he  will 
not  be  permitted  to  file  a  second  affidavif  at  the  Court, 
bhe  Code  requirifig'that  he  shall  at  dnce  tender  to  the 
sheriff  the  proper  affidavit.     Ibid. 

Under  section  4005  of  the  Revised  Code,  the  admin- 
istrator of  the  deceased  landlord'  may  makiB  the  i^- 
iavit  and  institute  the  proceedingsr  to  dispoe^^ess  a 
tenant  who  holds  dver.    Moody  et.al.f.D9*  Bonaldson*  652 

When  the  affidavit  is  made  by  the  administrator,  s 
x)nnter-affidftyit  filed  by  the  te*nant,  that  he  does  not 
bold  the  premtses  eiibhef'  by  lease;  rent,  at  will,  by 
suffmrfoe,  or  other\^d6,  from  said  Itonbldson  (the  ad-  ' 
ministrator)  or  from  any  ooe  under  whi^m  he  daima  the' 
oremises,  or  from  any  one  claiming  the  premises  under 
dim,  is  a  sufficient  c6mpllanca  With  the  Btatut^j  find  it 
^vas  error  in  the  Court  to  refuse  to  aHcfwlhe  issue 
thus  presented  to  be  submitted  to  a  jury,  and  to  order 
bhe  sneriff  td  proceed  to  diftpotees?  the  tenant,    fbid. 

JOII^T  OBLIGOBS. "    '      . 


When   an. execution*  agaitStt  two  joint  obligors  Ts 
levied  upon  the  property  of  one  of  them,  the' other 
defeildtot  Kas  a  right  to  boy  the  property  at  the  sale, 
and  be  gets  th«  full  title  of  bis  co-defendant  to  the" 
property.    Kitgiovs.  Cbw^'erry  ...»•..*.../. ..f..,-.' 812' 

When  a  JT.  /a,  against  two  joint.obliepra,  muluajly 
interested  in  the,  consideration,  is  satisfied  by  the  safe; , 
of  the  property 'of  one  of  them,  the  other  is  indebti^  ' 
to  him  for  <x)nirib]ution  aodordiRg  to  the  'e(]^laitab)e 
rights  of  the  twd  in  the  origiMl  ^xmtract,  and  the 
creditors  of  the  obligor  Whose  property  has  been  sold, 
may  reach  this  obligation  to  contribute,  by  process  of 
^rnishmel^t,  and  bate,  tb^reftnre,  a  remedy  at  law.' 

Ibid.  ''   ■-  ' 

•    ■    •*  ■       •    ..  ■ 

JUDGMENTS— HOW  VACATED.' 

■   '    •  .  * 

ider  the  6th  section  of  the  Tlth  article  of  thie  Consti* 
tution,  motions  fi)r  new  triats^bilk  of  review,  or  other . 
proceeding,  to  vacate  judgments,  orders  or  decrees, 
made  since  the  19th  of  January,  1861,  must  be  for 
fraudf  illegality,  or  error  of  law.  That  section  does^ 
not  relieve  one  who  was  cast  in  his  suit,  or  lost  his 
rights  1^  Mis  own  negUgciicd.  MUter  tfs.  Mitchell^ 
BeedAOO'..:..;*^ ;....^;..^.....o. ......  ; .;.  312 
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JUDiGMENT  BY  DEFAULT.    B.,  28  and  39. 

•  ■       ■ 

JUDGMENTS  OF  SUPREME  COURT. 

See  D^isiona  of  Supreme  Court, 

JURISDICTION  OF  OOITNTT  COURTS, 

Sinct  the  orgahintion  of  tli^e  County  Codrt,  that  Coart 
and  not  the.  Inferior  C!ocDrt,  aopordmg  to.  the  proviwons 
bflrwia'a  JS^ew  Code,  had  jurisdrotion ,  to  bear,  and 
determine  the  qpestioa  .of  the  aWtemept  of  a  Quis- 
anoe,  oaused  by  a  miU-daoPi  on  tbc^  27th  December, 
1867.    ^an^,Adm'r,pe.Ja4Jc6oni  d  a/.«. •••••> ^  W 

JuRiBee-Time  allowra  for  eytriking,  i?*,  41.  ' 
Mi«opnduct  vf.    See  New  Trials  4- 

JUEISDJCTION.OF  SUPERIOR  OOURTS. 

1.  Where  A.  bargained  t9  K  certain  slaves,  which  at 
the  time  were  runaway^'  and  B.  paid  to  A.  the  price 
agreed  upoiiy  and  it  wfis  agreed^  at  the  tin^ei  between 
thepartief^  that  if  B,  did  notj  b|y  a  certain  fixed  timei 
get .  possession  of  the  slaves,*  A.  pbonld- repay' tbe 
money:  Ileldj  that,  thi^  was  only  a  vxxlditioofd  saki 
and  i€  B.  fail^  to  get  the  negroes,  thei^  was  no  sale, 
and  A.  holds  the  money  for  B/s  use,  and  B.  may  re- 
cover it,.and  it.is  not  a  debt,  the  consideration  of 
whiph  18  a  slave 'or  slaves.     Kxmijrough^va.  WorriU,..  119 

2.  The  Constitutions  of  1861, 1865,  and  1868,  requir-  . 
ing  oases  in  equity  to  be  brought  in  the  4X)untj^  where 
one  of  tlia  defendants,  against  vithom  substantial  relief 
is  prayed,  resides,  does  not  apply  to  bills  ancillary  to  . 
suits  already  pending,  wbieb- for  purposes  of  injunc- 
tion, etc.,  may  be  brought  in  the  county  where  such 
suits  at  law  or  equity  are  pending.  When,  however, 
the  bill  prays  inoependant  relief  not  neoessaiy  to  an- 
adjudication  of  the  matter  involved  in  the  original 
suits,  the  bill,  as  to  that  independent  relief,  is  de- 
marrable»  Oarawell  ve. :  The  Maoon  Mmnufaaturing 
Co\...:...: ; -. ....,..., 403 

JURY. 

•    ■ 

»  • 

1.  W4ie^  negroes  wer^,  as  taU$  jfiton,  pat^upon  tke  pris- 
oner, and,  be  challenged  the  array,  and,  by  opnaent^ 
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le  n€gr#ei.  went.  p«f  off  tbe  jiuy,  an^  the  priaoiMC- 
ade  DO  finother  ofajeoti<Mi  to  the  panel^  his  challenge 
» the  array-  #ad  waived.     WhUhg  ta  Th^  8Me^..^.^    60 

?he  oondQct  of  oertaiajurors^  who,*  while  thejr  were 
larged  wit^  the  oasb,  convert  with  a  person  dot  6n 
le  jdrjr,  in  presence  of.  i^  number  of  others,  about 
le'case,  and  used  -^xpretoiode'  favorable  to  the' right 
*  the  plaintiff  to  recovtr,  ossigntAg  asa  reacBon  tnat 
^fendanti  sworn  as  a'  wittiess,  had  contradicted  him- 
If,  when  in  &ct  he  had  not,  is  highly  iceprielienti|ble,  * 
rd  a  new  trial  shonld  have  b^en  granted  by  the  Cbuit 
Jow  on  that  account.  Jurors  should  speak  to  no 
le,  nor  permit  any  one  to  speak  to  them^  about  the 
se,  while  charged  with  its  consideration.  Blolock  et 
:,v8.Phiaip8...: S......V... 216 

'he  jury,  in  a.mnrder  aaa^^  have.no  .rights  in  this 
4^te,  authoritatively  to  recommcnd|  in  ]ieu  of- the 
sath  penalty^  imprisonment  for  ]ife|  except  in,  cases 
here  the  conviction  fs  founded  solely  oq  circurastan- 
il  evidenoci  ai^  it  is.np  gFound  fbr  a  naw  trial  that 
e  Judge  jn  this  case  said  to  the.  jury^  "  if  there  are 
illiating  circnmstapces,  Or  good  legal  reasons,  you 
ay  80  recommend.'^    Lcrn^  V8.  ThelSiaU, ..^...f  491 

r-^— how  stridken,  JK.,  41 
JUSTICE  OF  THE  lifFKRIOR  OOUBT. 


i< 


.  Justice  of  the.  Inferior  CqUrt,  on  the  26(b  day  of 
stober,  1867^.  bad  authority^  ander  the  law^  to  ad« 
inister  an  oath  for.  this  removal  of  an  intruder  ou 
nd.     CotUnB  v$.  Bmerfordet  al, 29 

jySTICEfif  OF  JHE  PEACE. . 

«.            ■ '  ■       . '  ■  ' 

f  as  to  return in(^.  papers ,4\*.4«...,. .'^  «,.-^,..^,  .  40 

■  EINQ'S  EHESilr.    $eeCainmon<<7arrM»-«.' 

.  * 

LACfHES"  '  . 

Sheti  a  party  dtd'npt  enter  an  ^qual  wpeaV Within 
^  time  prescribed  by  law,^  and  has  otnerwide  beep 
lilty  of  negligence,  a  new  trial  will  not*  b^  granted 
\  account  of  newly  discovered  evidence ;  more  es- 
«iaUy  when- 'the  evidence 'is  earahldttve,  and  one  t>t 
4  witnesses^  of  whom  tha  ^iooveiQr  is  alleged  to  • 
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have  been  fkiad^  gav«  eytdeifee  ehi  tbe  tri^l;  tnd  the 
otW  Wm  a  olmt'-'of  the  partj.  mcTuig  £xr  the  new 
trial;  at'tbe  time  of  the  ti:{iti$actiQti/iaa  tkemotiotija 
not  made  uotil  mqrp  thaQ  twdy^  .montha  ^er  tt)^ 
rendition  o^  jiulgi»ent  MWfir.  V9.  MHQheU,  Beed  &  Co.  312 
2.  Unclei:  the  6tb  aeotioa  of  the  llth  article  of  the  Coa- 
st! tutloo,,  motions,  foe  new  irii^  bi^hi  of  oeview,  or 
other  procusedingi  to.  yacat|^  iiidgo^entpi  oarders  .or  de- 
crees, made  Mnoe  the  i9th  of  Januaiy^.l^dl,  m^  be 
for, /rcpudi  il  legality^  or  error  of  la,v.  That'  sectioa 
does  not  r^lieye.one  who  was  cast  in  l^is  suit,  or  lost 
his  rights  hy  his  own  n^Ugence,    JT^. 

QeeNew  2Wo/,4,  •■.-/• 

.        LANDLORD  AND  TENANT.  - 

1.  Two  parties  i%nted  a  stoin^-hodse  for  Oner  year,  from, 
24th  November/ 1867,  the* rent  to  be  pdfd  qil«|rterly, 
and'  soon  aftei^  dissolvei^  the  partnersnij)^  and  one  of 
thetti.'ooQtiAued  the  business  on  his  ovtxL  a^udt  for  a 
tiM^  and  diedr    Hid  d4n^fi>i8tratOr'obtJLihed  an  o^er 

.  from  the  Court  of  Ordinarjr^"  authorising  him  to  ooa- 
linue  the  basing  for.th&'bEilan^  of  the  year,  for  the 
•  benefit  of  the  wSbate.  .T?he' widow  applied  for  tb^ 
year's  support,  allowed  by  law^fpff  .hereof  and  okild*' 
ren,  and  the  appraisers  allowed  her  82,700,  which, 
was  mudethe  judgt^iieol  of  the  Cburt  of  Ordinary,  and 
which  left  the  estate  insolvent  The  other  partner 
was  alee, insolvent.  The  landlord^iSted  a  bill,  praying 
an  Ifynnction  against  the^adndtnistrator^  to  restraifi 
him  frcm  turning  •  over  the  estete  to  the  widow,  or 
otherwise  dieposing  of  the  same  tilf  his  note  was  paid : 
Held,  that  the  dis^lution  of  tl^  firm  did'  not  affect 
the  rights  of  the  landlord,  as  a  teiiant  caaq  not,  nnder 
our  statute^  transfer  his  lease  without  the  consent  of 
tbe  landlord;  and  the 'lease,  bo  &]>Be  the  landlord's 
rights  were  concerned^  remained  partnership  pit)perty» 
and  form^  no  part  of  the  estate  of  the  deo^asecl  part- 
ner till  the  rent  is  paid^.  i^nd  that  the  landlord  is  en- 
titled to  his  rent  out  of  tbe  proceeds  of  the  business 
done  {n  the  house^  ur  the  stpck  in  trade,  for  the  time 
the  admjiiistnitor  used  the  premis^^  before  the  estate  ia 
turned,  oyer  to  the  widow  of  the  deceased.     JBocne  vs. 

Sirrvke.  admV.. .f1. !, : 121 

'     •        •"     '    -        '    »         '     ■ "  . 

2.  A  tenant  k^  no^ riffht  t^  ai^b-let  thepcemiees  without 
the  cOQseAt  o^  tb^  iandtord>.And  when  done  with  hia 


onsent,  the  sab-tenant  is  the  tenant  tif  the  laadlord. 
nd  he,  and  not  the  tenltnt,  has  a  right  to  prooeed 
gainst  the  snb^tenant,  in<;ase  he  holds  oven  JfeBur- 
leykfs,  S€lnhfre\,*.i t ««r^ ;;.;....  261 

When  A^  the  tenant,'  suVlet  to  B.j.  who  was  iiso'r«^^ 
[oired  to  pay  rent  to  the  ^landlord  for  the  p^rt  8u^ 
et,  and  at  the  end  of  the.  year  for  which  they  held* 
he  premises,  A',  and  B.  were  rivals  in  securing  ^'. 
ease  from  the  landlord  for  the  ensuing  year,  and  both 
taim^  to  have  rented  the  premises  for  the  next ' 
ear,  and  B.  remained  in  t)os6ession,  the  relation  of 
andlord  and  tenant  did  not  exist  between  them. 
'bid.  .  . 

When  A*  applied  to  the  ll^ndlord  to  lease  the  pre*    • 
dises  for  three  years,  which  wiis  refused,  but  it  was 
greed  that  he  might  rent  for*bne  year,  and  that  the 
rritten  lease  should  be  executed  at  another  time,  and 
L.  laid  down  hid  notes  for  one  year's  reiit  on'  the 
andlord's  table,  which  A.  afterwards  claimed  ad  thfi 
vidence  of  the  contract^  tho  notes  not  having  been 
etumed :  Held,  that  the  language  used  in  the  notes 
aust  be  taken  most  strongly  against  A^  and  that  the 
xpressioO  in .  the'  notes  that  they  are  for  the  rent  q£ 
he  store  occupied  by  A.,  will  not  dmbraee  a  lofi  a<W . 
)ining  the  store-house,  fenped  off  io  itself;  whim 
is&ally  went  with  the  store  before  it  was  so  fenced* 
'bid.  .  .  - 

^  landlo^  who  had  leased  premises  to  a  tenant  is 
lot  liable  for  a  nuisance  maintained  upon  the  prepi-  . 
ses,  bv  the  tenant,  during  the  lease.     If  the  nuisance 
xistea  upon  the  premises  when  the  Tease  was  mf^de, 
he  landlord  is  liable.    But  if 'the  tenant  continues 
he  miisanoe  aft«r  he  abtaina  exclusive  possession  and  . 
onttol,  he  alone  is  liable  for  its  contlrttiance.    As  the  ■ 
andlonl,  ubder  onr  8tAtut^,'is  liable  for  necessary 
ep^rs  on  the  premises,  if  the'  nuisanoe  grows  out  of 
is  oe^^t  to  make  the  repairs,  the  tenant  itaymake  - 
hem,  and  set  off  their  reasonable  value  amindt  the 
ant  due  the'  landlord.    Vdson'va.  The  Oity  of  Augusta.  542 

dnder  section  4005  of  the  Bevised'Code,  the  admin- 
)trator  of  the  deceas^  Undlord  m^y  make  the  affi- 
avlt  and  institute  the  proceedings  to  dispossess  a 
3nant  who  holds  oyer.    Moody  etui,,  v8,  Bofialdson.,  662 

When  the  affidavit  is  made  by  the  administrator,  a 
[>anter-offldavit  fiM  •by  the  tenant,  that  he  does  not.  * 
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hold  the  premises  either  by  leese^  reot^  at  will,  by 
Bufirenoe,  or  otherwisei  from  utid.  Ronaldaoa^  .(the 
administrator)  or  from  any  one  under  whfim  he  elaimi 
ihepremUeSf  or  from  any  one  claiminz  the  (ttemiseg 
under  him,  is  a  safficieot  compliance  with  the  statute, 
and  it  \<ras  error  in  (he  Court  to  refuse  to  allow  the  * 
isstie  thus  presented  to  be  submitted  to  a  jury,  and  to 
order  the  sheriff  .to  proceed  to  dispossess  the  tenatit 
Ibid. . 

,      tEQACTT. 

See  Abatement  of  Lefftteks. 
See  Ademption  of  Legacies. 
See  Dower^' 


LEX  LOCI, 


See  LienSj  2. 

See  inncmcipation^  1. 


LIENS. 


1.  When  the  husband  of  a  married  woman  ^iei  seized 
atid  possessed  of  a  tract  of  land,  having  the  leg^I  title 
thereto,  the  widow  is  entitled,  under  the  provisions  of 
the  Code,  to  her  dower  therein ;  and  the  vendor's 
equitable  lien  for  part  of  the  unpaid  pufchase-money; 
which  was  not  enforced  during  the  lifetime  of  the 
husband/  will  not  override  or  defeat  the  widt>w'8  legal 
right  to  her  dower  ifr  the  land.  Harris,  J.,  dissent- 
ing.    Olements  vB^Boetwick  et  cU •.' 1 

2.  Debts  due  by  a  deoiefased  .executor,  administrator, 
guardian  or  trustee,  eptitied  to  priority  of  paymeoti 
in  the  administifition  of  assets,  as  provided  by  tke 
Code,  section  2312^  and  paragraph  4  of  seonon.  24^ 
ar^  such  only  as  Boay  be  due  by  persons  appointed^  b^ 
the, laws  of  diis  State«  Trustees  appointed  in  other 
States  are  not  embraced.    iDebts  due  by  foreiga  exQca- 

'  tors,  trusteiea,  etc.,  are  to  be  paid,  aocording  to  their 
character,  qs  bonds  or  aceounis,  eta,  ihe  same  as  if 
owiug  by  athers,  without  any  priority  on  account  of 
such  character.  Harriq,  J.,  dissenting.  G^ruthers 
and  wife  f3$.  Corbiuy  escecutoTf  et  al ., "5 

3.  A'  contract  between,  a  fiustof  cr  oommiaion  mercbftut 
and  a  planter,  creating  a  littiupoa  the  la^of  the 
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lattw,  tor  proYisioha  fornlehed  to  make  il^  is  not  re- 
quired, bj  "tbe  Aei  of  16th  December,  1866,  to-be 
in  Wriiitig.  The  lien  ia  a  good  one^  between  tbe  par- 
ties and  their  agents  and  purchasers  with  notice 
though  it  be  only,  inparel.  Bjfrd  &  Goksr  vs.  John^ 
son  <&  Co,  d  oL »-.. 113 

Two  parties  rented  a  store-hous^  for  one  year,  from . 
24th  NoFfiimber.  1867,  the  rent  to  be  paid  quarterly, 
and  soon  after  dissolved  partnership,  and  one  of  them 
continued  the  business  on  his  own  account  for  a  time 
and  died.  His  administrator  obtained  an  order  from 
the  Court  of  Ordinary,  authorizing  him  to  continite 
the  business  fi>r  the  b^Ianpe  of  the  year,  for  the  bene- 
fit of  the  iestaie.  The  widow  applied  for  the  year's 
support,  allowed  by  law  fbr  herself  and  children,  iand 
the  appraisers  allowed  her  $2,700  00,  which  was  made 
the  judgment  of  the  Court  of  Ordinary,  and  which 
left  the  estate,  insolvent.  The  other  partner  was  also 
insolvent  The  landlord .  filed  a  bill,  praying  an  in- 
junction against  ihe  administititor,  to  Restrain  him 
from  turning  over  the  estate  to  the  widow,  or  other- 
wise disix)sing  of  the  same  till  his,  note  was  paid : 
Heid^  tliat  thd  dissolution  of  tlie  firm  did  not  affect 
the  rights  of  the  landlord,  as  a  tenant  can  not,  under 
Dor  statute,  transfer  his  lease  without  the  consent  of 
the  landlord ;  and  thd  lease,  s6  far  as  the  landlord's 
rights  were  concerned,  remained  partnerslup  property, 
and  form^  no  part  of  the. estate  of  t^e  deceased  part- 
oer  till  the  tent  is  paid,  and  that  the  landlord  is  en- 
titled, to  his  rent  oat  of  the  proceeds  of  the  business 
done  in* the  house,  or  the  stock  ia  trade,  for  the  time 
the  administrator  used  the  premises,  before  the  ^tate 
is  turbed  over  to  the  widow  of  the  deceased.  Boonef 
w.  Strrhie^  ddministrator '. , i 121 

Both  plaintiff  and  defendant^  in  error  bad  issued  de- 
taehments  against  Joseph  A.  Crew,  and  each  had 
lerved  J.  Sibley  &  Sons  with  summons  of  garnish- 
nent.  The  gari^ishment  in  favor  of  firnee  <^  Ckx, 
WS&  first  served.  Bruce  ^  Co.,  after  Murphy  had 
)btained  judgment  on  his  attachment,  dismissed  their 
ittachmept  in  vacation.  At  the:  next  term, of  the 
[)oarty  they  were  permitted,  with  the  consent  of  the 
lefendant  in  attachment,  to  reinstate  their  case :  Hddf 
;bai  they  lost  their  priority  over  Murphy  by  dismiss-* 
ng  the  attachment^  and  that  they  could  not  regaui  it 
ly  reiBStalii\g  their  oasew    Mutphy-w.  Ormoeial 139 


\ 


6.  The  Western  and  Atlantic  ^Uroird  is  tbe  property 
or  ilie  State,  and  fts  ind^nes  are  part  of  the  reveooe 
of  the  State.  A  debt  due  the  road'  is  a  debt  (Ine  the 
public,  and  is  to  be  paid  before  '^  any  other  debt,  lien 

^  or  elaim  whatsoever,^'  except* funeJral  expenses,  eto.,  a8 
'  specified  by  the  Code,     The  J^ate  v».  Dickson •...  171 

7.  M.  purchased  of  W.  iv  tract  of  land  on  tlm^f,  giving 
his  note  for  the  purcHase-rnoney,  and  taking'  the  veo- 
dor's  bond  for  tltles,'went  into  th^  possession  of  tbe 
same,  made  valuable  ipiprovements  upon  the  land, 
and  afterwards  L.,  a  married  wpmaji^  purchased  the 
property  ai^  her  separate  estate  from  M.,  ^cfd  paid  the 
original  purchase-money  to  W.,  the  originaT  vendor, 
who '  executed  a  deed  to  M.,  and  M^  ,t£e  first  por- 
ohaser  of,  the  land,  executed,  a  deed  to  L.,  the  married 
\voman,  receiving  the  sum  of  $31,000  00,  in  Confed- 
erate currency.  .  Subsequently  the  land  was  levied  on 
to  satisfy  a  judgment  obtaiqed  against  M.,  the  first 
purchaser  of  the  land  from  'W^,  m  favor  of  H.,  and- 
was.  advertised  for  Sale,  as  [the  pmperty  of  M.  L 
filed  her  bill  on  the  equity  sid^  of  the  Court,  enjoin- 
ing the  sale,  and.  praying  a  perpetaal '  hij  unction 
aeainst  the  sale  thereof,  on  the  ground  that,  in  view 
oi  the  facts  of  the  ca/se,  the  land  wds  not  subject  to  be 
sold  in  satisfaotion  of  the  ci^itor's  judgment'  The 
Court  belo\y  decreed  a  perpetual  iuiunction :  Seldj 
that  the  judgment  of  the  Court  belot^,  perpetoall^ 
enjoining  the  Judgniient  creditor,  was  error;  that  the 
Court  below,  upon  the  statd  of  facts  pre^ented^  shoald 
have  orderea  and  decreed  that  the  land  be  sold,  and 
out  of  the  proceeds  of  the  such'  sale  Mrs.  Lilhefird 
paid  the  amount  of  the  original  purchase-monejfv  to 
which  \y.  would  have  been  entitlea  under  hia  contract, 
with  interest, thereon  up  to  the  time  of  sale,  anil  that 
the  balance  of  the  proceeds  of  the  sale  of  the  land  be 
paid  to  the  judgment  creditors  of  M.,  according  to 
their  legal  priority  in  existence  prior  to  Mrs.  L.'s  pur- 
chase of  the  land.    Huie  et  al^  v«^  Xdu<f... 191 

8.  Although, -under  the  Oodej  executors  de  son  tori  can 
not  get  credit  for  any  debt  they  may  have  paid,- yet, 
if,  ;in  good  faith,  they  have  furnished  the  widow  faer 
year's  support,  aooording  to  her  circumstances  in  life, 
and  this  nas  exhaustea  the  effects  they  have  useJ, 
they  are  not  liable,  eJtcept  for  the  exoess.  The  claim 
of  the  tv'idow  iff  not  a  debt,  but  a  apedal  provisioa 

V 
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allowed  by*  law>  in  prefereoce  to'  ^xxy  lieaa  or  debtj^  .^ '. 
beld  hy  CKditora.    Jawrren  p$m  JBurwy  d'  aL....%. -...,»%  1264 

LIMITATION  QP  ACTIO:jfS. ' 

1.  The  Act  of  the  Legblature  bf  1861,  and  the  Ordi- 
nance of  the  Conventioh  of  1865,  spending  the 
running  of  the  Statute  of  Limitations  m  this  State/  ' 
are  recognized,  and  made  vcllid  by  the  express  pro-    ' 
viskms  of  the  Conflititotion  of  1868.     i^n,  executor, 

et  al.j  vs.  Banks , 300 

2.  An  endorsement  of  a  promissoiy  note  pMidue;  for  a  ^ 
valuable,  oobsideratlon,  is  a  new  contract,  i^nd  the 
Statute  of  Limitations  begins  to  run  in  favor  of  the 
endorser  only  from  the  date  of  the  endorsement. 
Brown,  C.J,    Ibid.        * 

3.  The  Btatnte  of  Limitations  was  legally  suspended 
for  One  year  by  the  Act  6£  December,  1860.  Bbow^, 
GJ.    Ibid, 

4k  The  Ordinance  of  the  Convention,  passed  1st  No- 
vember, 1865,  declaring  the  Statute  of  Limitations, 
in  all  cases,  civil  and  criminal,  to  be  arid  to  have  been 
suspended  from  the  19th  of  January^  1861y  and  that 
it  shall  so  continue  until  civil  government  is  fully 
restored,  or  until  the  Legislature  s^all  otherwise  di-^ 
rect,  has  been  legalized  by  the  new  Constitution,  and 
theOrdipanoe  of  the  Convention  pf  1868«'S0  i^r  a^ 
it  does  not  divest  vested  rights^ ..  This  made  it  valid,  . 
so  £Eur  as  it  was  .prospective,  but  whether  it  could  res-  . 
tore  to^  plaintiff  a  rieht  of  a^ion  lost  by  the  running 
of  the  statute  for  the  fidl  period .  prescribed  by  law . 
before  it  passed,  qusre.    B|iowN,  C.  J.    Ibid.  I 

•^.  Since  the  1st  of  January,  1863,  the  time  when 'the 
Code  went,  intb  operation,  there  has  not  been  any  . 
Statute  of  Limitations  in  this  State,  as  to  suits  for  teo.1 
property.  An  actual  adverse  possession,  under  writ- 
ten evidence  of  title,  for  seven  vears,  gives'  a  good 
Srescdptive  right,  as  •  against  all.  persona  not  under 
isabihty  to  sue.    Poilard,  tenant^  vs.  Tait,  executor,, ,  489 

6.  The  Ordinance  of  the  Convention  of  1866,  declara- 
tory x)f  the  suspension  of  the  Statutes  of  Limitations  0 
since  the  19th  of  January,  1861,  and  enacting  that    ' 
they  should  continue  suspended  until  civil  government 
should  be  fully  restored,  inasmuch  as  it  creates  no  dis- 
abHity  to  sue,  did  not  operate  so  aa  to  pi^Yient  the 
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ripening,  of  n  preseriptive  title  onder  the  Codei  so  6r 
AS  that  title  is  dependent  on  a  possedsion  since  the  Ist 
of  January,  1863.    Ibid, 

7.  A  party  setting  up  a  prescriptive  right  under  the 
Code^  may  tack  to  bis  po^essiod,  since  the  Ist  of 

'  January^  1863;  a  possession^  good  Jbefore  that  time,  as 
pert  of  a  defense  under  the*  Statute  pf  Xflmitationf,  if 
his  possession  has  been  continuous.     Ibid. 

8.  When  a  new  lessor  of  the  plaintiff  ib  introduoed,  by 
way  of  amendment  to.an  action  of  ^ectment,  the  case, 
as  to  that  demisei  is  to  be  tried  q»  though  the. action 
had  not  been  commenosd  until  the  .date  of  the  amend* 
rnent     Ibid. 

m 

LIS  PENDENS, 

The  doctrine  of  Ka  pendent  does  not  imply  to  negotiable, 
securities  not  doe.    Mimtel  <;^^t.  WeA.._. 18 

liOSS  OF  PBOPERTY. 

Ab  a  defense,  see  Oonditutional  Laaa^ 

■  .»'■. 
LOST  PAPERS,    il,  42  a»Mf  48. 

MANDAMUS. 

1.  When  au  attachment  was  levied  upon  fifty  shares  of 
capital  stock  of  a. corporate  compaoy,  and  sold  at 
sherifi^s  sale^  it  was  the  duty  of  the  sheriff  to  gives 
certificate  pf  purchase  to  the  highest  bidder,  and  on 
presentation  of  such  certificate  to  the  proper  officer  of 
the  corporation,  it  was  his  duty  to  make  the  neceSBSrj 
transfer  of  the  stock  to  the  purchaser. on  the  books,  of 
the  company.  In  sujch  case,  the  sheriff  ddes  not  pat 
the  purchaser  in  possession,  but  the  proper  officer  of 
the  corporation  ia^  pro  hoc  mcCf  a  public  officer  under 
the  Code,  charged  with-  that  duty,  and  if  he  refuses 
to  do  it,  mandamtia  is  the  proper  proceeding  to  compel 
its  performance.     Bailey  vs,  Starohecker :•  359 

2.  Where  a  corporator  has  a  clear  legal  right,  which  has 
been  violated  by  the  corporation,  and  he  has  no  .other 
adequate  legal  remedy,  he  is  entitled  to  reli^  by  manr 
damus,     Waring.vs.  The  Georgia  Medical  Society...^  60! 

3.  The  record  in  this  case  shows  that  the  society  censured 
Dr.  Waring  ^  doing  that  which  the  law  not  only 
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authoriaed  bat  efkcourages,  and  the  retam  to  the  num- 
damu8  nisi  shows  no  sufficient  cause  for  his  expulsion.  . 
Ee  iSy  thereforsi  entitled  to  a  peremptoiy  mandamus 
commanding  and  oompelling  the  sooiety  to  restore  him 
to  all  his  rights  and  priviliges  as  a  corporator.    JiicL 

»       • 

MEASURE  OF  DAMAGES. 

The  plaintiff^  in  this  oaSf,  waivae  the  tort  committed   . 
by  the  defendants  in  forcibly  taking  the  cotton  from 
his  gin  honse^  by  the  form  of  action  bronght;  and  « 
can  only  proceed  for  the  prioe  of  the  cotton.  •  Blctlock 
d  (d.jvs.  FkiBips , .- .•.  216 

* 

If  a  passenger  on  a  railroad  be  injured  by  a  collision 
of  the  trains^  and  the  evidence  shows  that,  though 
the  company  (or  its  agents)/ was  ffuilty  of  negligence^ 
jret  the  party  injured  CQ|ild;  by  tne  exercise  of  ordin- 
ar¥  diligence,  have  avoided  the  consclquences  to  him- 
self of  that  ii^ligence^  be  is  not  entitled  to  recover  • 
any  damages  from  the  company.  3/.  df  W.  R»  R.  Co^ 
vs.  Johnson*.,..^ ,..*.%... ....^ •  ^9 

If,  in  su6h  a  caae,  it  appears  that  both  the  defendant 
and  the  plaintiff  were  guilty  of  Qegligienoci  and  it  does 
not  further  appear,  from  the  evidence,  that  the  de^ 
ceased  could,  at  the  time  of  the  injury,  have  avoided 
the  consequences  to  himself  of  the  negligence  of  the 
railroad  company,  or  its  agents,  he  is  entitled  to  re- 
cover; but  it  is  the  duty  of  the  jury  to  lessen  the 
amount  of  their  verdict  in  proportion 'to  the  negli-  ' 
genoe  atid  want  of  ordinary  care  of  the  passenger.  * 
IIM.  ^ 

Where  a  suit  is  brought  by.  a  widow,  for  the  Iiomi- 
eide  of  her  husband,  under  the  2920th  section  of 
Irwin  s  Code,  ajad  there  is  no  fault  prov^  on  the 
part  of  the  deceased,  the  rule  to-be  adopted  for  esti«, 
mating  the  damages,  is :  The  pecuniary  damages  to 
the  wife  from  the  homicide,  to  be  ascertained  by  i4- 
c][a]ring  what  would  b^  a  reiisonable  support,  accord- 
ing to  the  circumstances  in  life  of  the  .husband,  as 
they  existed  at  his  death,  and  as  they  may  be  reason- 
ably be  expected  to  exist  in^view  ^of  his  character, 
habits,  occupation,  aftd*  p^cyplfcts  %*  life,'  ahS^tvhen 
the  annual  tuoney  value  of  that  support  has  been 
found,  to  give,  as  damages,  its  present  worth,  accord* 
to  the  Expectation  Of  the  life  of  the  deceased,  as  ascer* 
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tained  by  jkhe.. .  mortuary  tables  of  well  established 
reputation.    Ibid. 

5«  In  thiB-case,  the  Court  feela  bOnstrained  to  reverse 
the  judgment  of  the  Court  below,  overruling  the  mo- 
tion for  a  new  trial,  made  by  the  plaintiff  in  error,  on 
the  ground  that  the  Court  'erred  in  its  charge  to  the 
.  jury,  as  to  the  rule  for  estimating  damages  in  such 

'  cases,  and  on  the  further  ground,  that  the  verdict  of 
the  jury  was  decidedly  i^inst  the  weight  of  evidence, 
if  not  as  to  the  absence  of  onlinary  diligence  on  the 

fart  of  the  deceased,  to  escape  the  consequences  to 
imself  fVom  the  plaintiff's  negligence,  certainly  as 
to  the  amount  of  damages,  iu  view  of  the  rule  that 
where  both  parties  are  at  fault,  the  damages  are  to  be 
diminished  in  proportion  to  the  negligence  and  want 
of  ordinary  care  or  the  party  injured.  ■  Ibid. 

AHLITARY  OBDERa 

There  is  nothing  in  any  law  of  this  State  or  in  any 
order  of  themuitary  commander,  while  the  State  w*as 
under  military  government,  which  authorizes  the  Court 
to  ][)ay  money  raised  at  sheriff's  sale,  on  the  first  Tues- 
day in  January,  1868,  to  the  defendant  iaji.fa,,  while 
there  are  judgment  creditors  claiming  it  BaUle  vs. 
BaUleHaL 2W 

MINOR. 

1.  AVben  a  father  authorized  a  merchant  to  let  hii 
.  daughter,  who  ^vas  a  minor,  have  whatever  she  want- 
ed out  of  his  store,  and  the  merchant  permitted  her  to 

J)urchase  various  articles,  sucli  as  were  usually  kept 
or  sale  by  the  merchant,  the  father  is  liable  for  the 
goods  purchased,  thoogh  they  be  neither  necessaries 
nor  such  goods  only  as  a  prudent  father  would  furnish 
a  minor  child.    Harper  &  Arnvnons  r«.  Lemon^  execufor*  227 

2.  The  minor  legatees  under  a  will,  who  are  not  the 
children  of  the  testator,  have  no  riffht,  iu  a  case  pend- 
ing in  Chancery,  upon  a  bill  filed  by  the  executor,  for 
direction,  to  an,  interlocutory  order,  setting  apart 
money  for  their  support,  unless  the  estate  is  solvent, 
and  able  to  pav  all  just  debts,  and  leave  a  Sufficient 
fund,  out  of  which  to  pay  the  sum  necessary  for  their 
support.  And  it  was  error  in  the  Chancellor  to  grant 
said  order,  when  the  solvency  of  tbe  estate  was  denied, 


muEX. 


•     *  ■  V.   ■ 


till  it  had  been  aBcertained-  by  the  report  of  a  Master  \  ;'. 
in  Chanoery,  or  in  some  other  legal  vaj,  that  there  v. : 
would  be  a  fand  after  the  payment  of  the  debti  of  the  ^«^^* ' 
estate.     WUUami  d  oL,  v%.  afablejff  execuiar. 911'; 


MINUTES  OP  COURT.  ■■'■ 

•J  : 

■ 

is  the  daty  of  the  Clerk  to  transcribe  ta  the  minntBBi  -\  ^  \ 
each  day,  all  the  entries  on  the  Judge's  docket  show*  '  -  '  V* 
ing  action  in  a  canse,  when  that  action  does  not  other-  '^1 

wise  appear  on  the  minutes.    Pea/tee  d  al,  V8.  Bruce 
&  Cb - 444 

MISNOMER. 


:♦■ 


;.  tf^ 


Where  two  persons  were  indicted  for  a  riot,  nnder  the  '  ':.  ;^ 
444l8t  section  of  the  Code,  and  the  name  of  one  of 
the  defendants  was  spelt  Land,  in  one  part  of  the  in- 
dictment, and  Lance,  in  another  part  of  it:  Heldj  • 
that  upon  the  trial  of  one  of  the  defendants  separately, 
although  the  evidence  showed  that  the  name  of  his 
confederate  ^as  Lance,  yet,  there  being  no  doubt  as  to 
the  identity  of  tbe  man,  whether  he  was  called  by  the 
one  name  or  tte^l^er,  convictioh  was  right  under  the 
facta  of  the  case.    Davenport  vs.  TheSbaie , 184 

When  a  bill  was  filed  against  a  partnership,  and  after 
both  had  answered,  one  of  the  firm  dies,  it  is  not  error 
to  permit,  before  parties  are  made,  an  amendment,  cor- 
recting a  misnomer  in  the  name  of  a  deceased  partner. 
Pearee  d  oL,  va.  Bruce  A  Co 444 

MISREPRESENTATION. 

e  Equity f  4. 

e  Promissory  Notesy  6  and  7, 


MISTAKE. 

«  Equity,  3,  7. 

^   Arbitration,  1, 

^   Evidence,  1. 

*   Ademption  of  Legacies,  3. 

^   Decisions  of  the  oupreme  Court,  1. 


VoIn  xxxvin — 49. 
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MORTGAGE. 

An  agent  for  the  sale  of  goods  cannot,  as  against  the 
owner,  pledge  or  mortgage  them  to  a  third  party,  to 

'  secure  advances  made  on  his  own  account.  Th4i  First 
National  Bank  of  JUaoon  v$.  Nelson  &  Co 391 

MOTIONS.     R.,  44,  46,  46,  and  12.  S.  G,  23. 

MUNICIPAL  CORPORATIONS. 

1.  A  municipal  corporation,  the  owner  of  a  market,  the 
stalls  of  which  it  rents,  is  bound  to  keep  the  pavement 
in  front  of  the  stalls  in  a  safe  condition,  and  if  a  citi< 
zen  of  the  corponition  in  injured  through  neglect  of 
this  duty,  by  the  officers  of  the  corporation,  the  corpo- 
ration is  liable  to  the  exteut  of  the  injury  received. 
Mayor  and  Aldermen  of  Savannah  vs.  Cullins  and 
ttife 334 

2.  Any  person  who  shall  erect  or  continue,  after  notice 
to  a&o/e,  any  nuisance,  which  tends  to  annoy  the  com- 
munity or  injure  the  health  of  the  citizens  in  general, 
or  to  corrupt  the  public  morals,  is  liable-to  indictnieDt 
under  the  renal  Code  of  this  State,  The  legal  offence 
of  continuing  a  nuisance  ia  not  complete  before  notice 
to  abate.  A^nd  until  the  notice  is  given,  and  the  logal 
offence  is  complete,  the  city  authorities  have  power,  as 
a  |)olioe  regulation,  to  punish  for  the  continuance  of 
such  nuisance,  as  would  subject  the  offender  to  indict- 
ment after  notice  to  abate.  Bat  when  the  offence 
against  the  Penal  Code  is  complete,  they  have  only  the 
power  to  bind  over  the  offender  to  the  proper  court,  to 
answer  for  the  offence.  Vaaon  vs.  The  City  of  Au- 
gusta  542 

NAME— HOW  SIGNED.    1?.,  10. 

NECESSARIES.    See  Mnors. 

NE  EXEAT  REGNO. 
See  E(juity  Pleadings  and  Pradioe^  2. 

NEGLIGENCE.    See  Laches. 
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NEGROES. 

jurors.     See  Criminal  LaWj  2, 

&  by.     See  Evxancipation,  ) 

NEW  TRIAL. 

Vhen  the  charge  of  the  Court  asBume^  certain  things 
)  facts,  and  is  in  such  shape  as  fo  intimate  to  the 
iry  what  the  Judge  believes  the  evidence  to  be,  and 
lat  they  made  defendant  guilty/  a  new  trial  will  be 
•anted.     WhiOey  w.  TU  State 50 

n  cases  which  arise  under  the  Scaling  Ordinance  of 
366,  the  general  riile  of  this  Court  is  not  to  disturb 
le  verdicts  of  juriefy,  unless  the  sarae  are  contrary  to 
w,  or  manifestly  against  the  weight  of  the  evidence,  - 
'  contrary  to  the  pripciples  of  equity,  as  regulated 
flaw.    Lazenbi/,  Adm^Xf  V8,  WUwn 124 

!'his  Court  will  not,  as  a  general  rule,  (Jontrol  the 
iscretion  of  the  Court  below  in  granting  a  new  trial, 
[ileas  it  is  manifest  there  has  been  an  abuse  of  that 
iscretion,  either  in  violation  of  law,  or  the  principles 
*  equity,  as  regidated  by  law.  Simma  V8.  Southern 
'xprees  Co 129 

iills  for  a  new  trial,  and  to  restrain  a  judgment  at 
.w,  are  not  favored  by  Courts  of  Equity.  In  order  • 
>  obtain  the  assistance  of  the  Court  in  i^ch  cases, 
le  complainant  must  shew  full  diligence,  unmixed 
ith  negligence,  on  his  part.  Bobuck i&  Orrvs.  HaV' 
'/nset  al 174 

^he  conduct  of  certain  jurors  who,  while  they  were 
larged  with  tlife  case,  conversed  with  a  person  not 
1  the  jury,  in  presence  of  a  number  of  others,  about 
le  case,  and  used  expressions  favorable  'to  the  right 
f  the  plaintiff  to  recover,  assigning  as  a  reason  that 
efendant,  sworn  as  a  witneas,  had  contradicted  hira- 
»lf,  when  in  fact  he  had  not,  is  highly  reprehensible, 
id  a  new  trial  should  have  been  granted  by  the 
ourt  below  on  that  account.  Jurors  should  s|)eak 
)  no  one,  nor  permit  any  one  to  speak  to  them  about 
le  case,  while  charged  with  its  consideration.  BlO' 
kjjfc  ei  al.  vs.  rhilUps 216 

There  being,  in  this  case^  no  evidence  of  the  actual 
ayment,  by  these  heirs^  of  the  widow's  year's  sup- 
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port,  we  reverse  the  judgment  of  the  Court  below  id 
reusing  to  grant  a  new  trial.  jBorroii  va.  Bumetf 
et  al V '* J64 

7.  The  Court  ^rred  in  not  granting  a  new  trial,  upon 
the  ground,  that  the  verdict  of  the  jury  was  strongly 
and  decidedly  against  the  weight  of  evidence,  as  to 
the  mismanagement  of.ltfie  estate  by  the  exeoutora 
WiUon  d  id.  vs.  Wh^ld  et  al. , 269 

8.  The  evidence  in  this  case  having  been  iairly  sub- 
mitted to  the  jury,  in  accordance  with  the  Ordinance, 
and  there  being  sufficient  evidence  to  support  the 
verdict,  and  the  presiding  Judge  beine  satisfied  with 
it,  this  Court  will  not  set  it  aside.  JSigh  v$. 
McHugh ; :.  284 

9.  The  bill  of  exceptions  in  this  case  was  a  general  one, 
that  the  jurv  found  contrary  to  law  and  evidence: 
HeM^  that  there  was  not  sufficient  leigeA  evidence  to 
sustain  the  verdict    Martin  et  al.,  vs.  Thfi  State 293 

10.  When  a  party  did  not  enter  an  api>eal  within  the 
time  prescribed  by  law,  and  has  otherwise  been  guil^ 
of  negligence,  a  new  trial  will  not  be  granted  on 
aoeoont  of  newly  discovered  evidence;  more  espe- 
cially when  the  evidence  is  cumulative,  and  one  of  the 
witnesses,  of  whom  the  discovery  is  alleged  to  have 
been  made,  gave  evidence  on  the  trial,  and  the  other 
was  a  clerk  of  the  party  moving  for  the  new  trial,  at 
the  time  of  the  transaction,  and  the  motion  is  not 
made  more  than  twelve  months  after  the  rendition  of 
judgment.     Miller  vs.  Mitchell^  Reed  &  Co 312 

11.  Under  the  6th  section  of  the  11th  article  of  the 
Constitution,  motions  for  new  trials,  bills  of  review, 
or  other  proceeding,  to  vacate  judgments,,  orders  or 
decrees,  made  since  the  19th  of  January,  1861,  must 
be  iorjfraudf  illegality,  or  error  of  law.  That  section 
does  not  relieve  one  who  was  cast  in  his  suit,  or  lost 
his  rights  by  his  own  negligence.     Ibid. 

\%  In  suits  upon  Confederate  contracts,  where  there  has 
been  no  rule  of  law  violated,  nor  manifest  injustice 
done,  this  Court  will  not  control  the  discretion  of  the 
Court  below  in  refusing  to  grant  a  new  trial.  Greene 
r«,  Jon£8 • « 347 

13.  It  was  not  error  in  the  Court  to  refuse,  on  the  facts 
of  this  casei  the  new  trial  asked  for,  nor  was  the  diarge 
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of  the  Conrt,  under  the  facts  as  they  appear  on  the 
reoordy  and  tfae'oertifioate  of  the  Judge,  sufficient 
gronnd  for  a  new  trial.  Dunnagan  et  cd.,  va.  Dun- 
nagany  ei  aL • i.  54 

14.  The  evidem^  in  this  case  was  sufficient  to  maintain 
the  verdict  of  the  jury.    Jordg^  vs.  The  8iaie C5 

15.  When  a  case  wais  trleil,  and  a  verdict  rendered  in 
&vor  of  the  plaintiff,  and  a  motijin  was  made  for  a 
new  trial,  and  the  Judge  who  heam  the  case  went  out       / 
of  office  before  tf^e  motion  was  disposed  of,  and  no 
brief  of  the  evidence  was  agreed  upon  by  the  parties, 

or  approved  and  certified  by  the  Judge  to  be  correct: 
Held,  that  the  Judge  wIk)  succeeded  to  the  bench  com- 
mitted no  error  in  retusing  to  grant  a  new  trial. 
Reid  A  Brother  V8.  Spencer ^ 594 

16.  When  the  Court  charged  the  jury  that  the  case 
turned  mainly  upon  naUcef  and  the  counsel  did  not 
ask  the  Court  to  charge  upon  the  legal  effect  of  rumors 
as  notice:  Seld^  that  it  is  no  sufficient  reason  for 
granting  a  new  trial  that  the  Court  did  not  explain 
what  amounted  to  notice,  as  applied  to  the  facts  in 
evidence,  when  no  such  request  was  made  by  the  coun- 
sel, who  now  complain  of  the  charge.  Street  vs. 
Lynch 631 

See  R.,  49. 

NOTICE. 

The  fact  that  the  consideration  of  a  note  is  set  forth  oh 
its  face,  does  not  carry  with  it  notice  of  the  failure  of 
consideration,  if  it  has  failed,  to  a  person  taking  it 
btma  fide,  nor  is  he  ipso  facto  put  upon  inquiry,  and. 
bound  to  inquire  whether  the  consideration  has  failed. 
Sank  of  Cbmmeme  vs.  BarreU,  Carter  A  Cb 126 

See  Evidence^  15. 

NOTICE  OF  LIEN.    8ee  Xfen,  8. 
NOTICE  TO  PRODUCE  PAPERS.    1?.,  47,  48. 
NOTICE  TO  PURCHASER.    See  Equity,  6. 

NOVATION. 

1.  The  evidence  that  B  was  only  a  surety,  and  that  C 
knew  that  A  WB8  to  pay  the  debt,  was  sufficitotto 
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Bitain  th«  findiog  of.  the  jury,  and  the  extension  of 
Hie  of  payment  given  by  C  to  A,  without  the  con- 
^t  of  B,  the  surety,  released  him.  Perry  vs.  Hod- 
eU - 103 

2^.,  who  owed  S.  8l,006  00»  for  which  S.  hdd  L/s 
lote  and  mortgage  on  a  printing  press,  sold  the  press 
to  C.  for  85,000  00,  and  C,  agreed  to  pay  the  81,000  00 
to  S.,  and  satisfy  the  note  and  mortgage,  but  S.  re- 
fused to  release  L,  jthd  take  C.  for  thf^  debt.  There 
was  evidence  befor^i  the  jury,  however,  that  S.  agrieed 
to  take  C.  as  collateral,  and  afterwards  agre^  to  give 
C.  time  on  the  81,000  00,  whioh  he  was  to  pay  for  L, 
if  he  would^.  pay  him  two  and  a  half  per  cent  per 
month  for  the  indulgence,  which  he  did  for  three  or 
four  months :  Hdd,  that  it  was  error  in  the  Court,  in 
his  charge  to  the  jury,  to  restrict  them  to  the  single 
inquiry  whether  C.  was  substituted  aa  the  debtor  in 
place  of  L.     Loohrane  V8.  Solomon 286 

3.  If  C.  agreed  to  pay  the  debt  of  L.  to  S.  in  a  short 
time,  and  S.  having  accepted  the  liability  of  C.  as  col- 
lateral, afterwards^  for  a  valuable  consideration,  ex- 
tended the  time  of  payment  for  three  or  four  months, 
as  be  had  a  right  to  cfo  at  his  own  risk,  L.  could  not 
sue  C.  during  that  time,  and  S.  was  liable  to  L.  for 
any  damage  sustained  by  L.  on  account  of  such  indul- 
gence given  by  S.  to  C.     Ibid, 

NUISANCE. 

1.  Since  the  organization  of  the  County-Court,  that 
Court,  and  not  the  Inferior  Court,  according  to  the 
provisions  of  Irwin^s  New  Code,  had  jurisdiction  to 
hear  and  determine  the  question  of  the  abatement  of 
a  nuisance,  causeii  by  a  mill-dam,  on  the  27th  Decem- 
ber, 1867.     Barrettf  administrator,  vs.  Jackson  d  al,  181 

2.  Any  person  who  shall  erect  or .  continue,  after  notice 
to  abate,  any  nuisance,  which  tends  to  annoy  the  com- 
munity or  injure  the  health  of  the  citizens  in  general, 
or  to  corrupt  the  public  morals,  is  liable  to  indictment 
under  the  Penal  Code  of  this  State.  The  leral  offence 
of  continuing  a  nuisance  is  not  complete  before  notice 
to  abate.  And  until  the  notice  is  given,  and  the  legal 
offence  is  complete,  the  city  authorities  have  power 
as  a  police  regulation,  to  punish  for  the  continuance 
of  such  nuisance,  as  would  subject  the  offender  to  in- 
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diciment  afler  notice  to  abate/    But  when  the  offenc 
against  the  Penal  Code  is  complete,  thej  have  onl; 
the  power  to  bind  over,  the  offender  to  thepropei 
court,  to  answer  for  the  offence.      Vaaon  w.  Tne  uUjf 
of  Augusta ^ ^.« > 

• 

,  A  landlord  who  has  leased  premise!  to  a  tenant  is  not 
liable  for  a  nuisance  maintained  upon  the  premises,  by 
the  tenant^  during  the  lease.  If  the  nuisance  existed 
upon  the  premises  when  the  lease  .Was  made,  the  land« 
lord  is  liable.  But  if  the  tcmant  oentinues  the  nuis- 
ance after  he  obtains  exclusive  possession  and  control, 
he  alone  is  liable  for  its  continuance.  Ai  the  land- 
lord, under  our  statute,  is  liable  for  neceQiary  repairs 
on  the  premises,  if  the  nuisance  grows  oat  of  his 
neglect  to  make  the  re|>air8,  the  tenant  iftay  make 
them,  and  set  off  their  reafiionable  value  against  the 
rent  due  the  landlord.     Ibid, 

NUNC  PRO  TUNC. 

^hen  a  fluggestioa  is,  in  fact,  made  of  the  death  of  a 
party,  and  entered  on  the  Judge's  docket;  it  is  not  - 
error,  even  after  judgment,  to  albw  the  entry  to  be 
made  on  the  minutes,  nune  pro  tune.    Ptarce  et  al., 
vs.  Bruce  &  Cb. ......;.  ..;...' .' ;...  444 

ORDER  OF  ARGUMENT. 

^hen,  in  an  issue  on  the  retbru  of  eommissioners  to  lay 
off  dower,  the  applicant  opened  the  case  by  proof 
to  sustain  the  retyirn,  and  the  contestant  replied  with 
proof  attacking  it,  it  is  too  late  for  the  cpntestant  to 
claim  that  he  has  a  right  to  open  and  ooficUide  the 
argumerit  before  the  jury.     McKlbbon  vs.  Folds 235 

»i2.  13,  and  iZ.&  C.  6.         •  i.     . 

■  *  ■         < 

ORDER  OP  BUSINE38.    ii.  27,  ond  R.  8.  C.  21. 

ORDER  OP  EXAMINI]*G  WITNESSES. 

See  5.  80.  ^ 

)PPICE  PAPERS,    R.  18  and  19;  R.  8.  C.  24  «nd  25. 
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,  OPINIONS. 

Of  PKme  Court.    See  Decitiotu  of  Supreifte  Court. 
SeJUtfenoe,  ft,  12, 13. 

ORDINANCE  OF  1«66. 


Q^oaiing  Ordinance. 


PARENT  AND  CHILD.    See  Minora. 

PARI  DELICTO.     See  Damagea. 

PAROL  TESTIMONY.    See  Ihidmee,  14,  17. 

PARTIES. 

In  equity  all  parties  at  interest  must  be  made  parties  to 
a  Dill,  if  thej  be  within  the  jurisdiction,  and  when  a 
bill  is  filed  against  two  partners,  who  are  both  served, 
and  answer,  (the  bill  praying  an  aceouot  for  partuer- 
ship  acts,)  and  one  of  the  partners  dies:  Hdd,  that 
his  personal  representatives  must  be  made  parties  to 
the  Dill,  unless  it  affirmatively  appears  that  he  died 
non-resident,  and  that  the  estate  has  no  interests  in 
this  State.     Pmroe  et  a2.,  V9.  Bruce  &  Cb.. 444 

Parties — How  made,  12.,  14,  and  R.  SL  C,  26. 

PARTNERSHIP. 

In  this  case  the  owners  of  a  fftrm  placed  a  farmer  upon 
it,  under  contract  to  set-off<.the  use  of  the  farm  against 
his  skill  and  labor  for  five  years,  and  the  owners  and 
tenant  were  to  stock  it  on  joint  account,  and. divide 
the  profits  once  a  year,  the  owners  to  have  the  right 
to  terminate  the  partnership  on  six  months  notice,  if 
th^'farm  failed  to  pay  ten  per  cent,  profit  on  the  capi- 
tal invested :  Held^  that  the  bill  and  answer  shows 
that  the  farm  has  not  paid  ten  per  cent,  to  the  owners 
on  the  capital  advanced  by  them,  and  that  the  owners 
had  a  right,  under  the  contract,  to  terminate  the  part- 
nership by  giving  the  six  months  notice,  and  that 
the  Court  aid  not  err  in  granting  an  injunctioo, 
and  appointing  a  Receiver  to  wind  up  the  affairs  of 
the  partnership.     Nunn  va.  McNaughi^  Ormond  &  Co..  179 

See  Lienj  4. 
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PAWN.    8ee  Pledge. 

PAYMENT. 

If  a  creditor  receive,  in  payment  of  his  debt>  a  depre- 
ciated currency  at  its  nominal  value,  without  fraud  or 
mistake,  he  will  be  bound  by  sudi  payment  Cb* 
ruthers  and  wife  V8.  Cbr&m,  executor^  et  al 

PAYMENT  OF  FI.  FAS.    See  R.,  9. 

PLEADING. 

1.  An  affidavit  filed  to  prevent  an  award  from  becoming 
the  judgment  of  the  Court,  under  the  Code,  it  is  not 
sufficient  to  state,  in  general  terms,  that  the  award  is 
the  result  of  accident,  mistake  or  fraud,  or  is  general- 
ly illegal ;  the  affidavit  must  state  such  facts  of  fraud, 
accident  or  mistake,  or  designate  such  illegality  as 
that  the  Court  may  see  that  a  mistake,  etc.,  did,  if 
the  statement  be  true,  occur,  and  tliat  it  was  material 

to  the  issue.    Schafer  &  Co,  vs.  Baker  &  CarswelL.,,  13 

2.  Where  a  contract  was  made  between  two  attorneys, 
representing  their  clients,  that,  if  the  defendant  would 
not  oertiorari  the  decision  made  by  the  County-Court 
establishing  copies  of  certain  lost  notes,  the  defendant 
should  have  the  riffbt  to  file  the  plea  of  non  eat  factum^ 
when  suit  should  be  instituted  on  the  established  copy 
notes,  and  the  defendant  performed  his  part  of  the 
contract  in  eood  faith ;  Hdd^  that,  inasmuch  as  the 
plaintiiT  had  the  benefit  of  the  contract  on  his  part, 
Jt  would  be  a  fraud  on  the  (iefendant  not  to  require 
the  plaintiff  to  perform  his  part  of  the  contract,  al- 
though the  same  was  not  in  writing.     Hetidereon  vs. 

23 


•ee  EquUy  Pleading  and  Practice. 

"  JB.  12,  21,  22,  24,  28,  and  E.  R.  2  and  4. 

PLEDGE. 

o  constitute  a  pledge  or  pawn,  under  the  Code,  there 
most  be  a  depomt  of  the  thing  pawned,  and  this  can 
Dot  be  dispensed  with  by  a  written  agreentent,  that 
the  party  making  the  pledge  will  be  the  bailee  of  the 
pawnee.  The  First  National  Sank  of  Macon  vs. 
irebimJtOo , 39 
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PpSSESSOEY  WARANTS. 

W|n  the  possession  of  a  watch  had  been  awarded  to  a 
yby.  tbej"  judgment  of  a  judge,  or  Justice,  under 
lesaorjr  tmrrant,  as  provided  by  the  3959th  section 
their'Gode,  and  an  aotion  of  trover  is  brought  to 
vet  the  possession  of  the  vatch  .from  suclk  par- 
haying  possession  thereof,  under  auch  judgment: 
efcJ^lhat  the  plaintiff  must  prove  a  general  property, 
,.or  title  in  himself  to  the  ^vatch,  to  entitle  him  to  re- 
cover the  possession  of  it  ijrom  the  defendant.     Wed- 

'■■  lU  et'al.fVa.  Oateen •••;■ • 2d( 

f' 

-'  PRACTICE. 

',1.  A  Justice  of  the  Inferior  Court,  on  the  26th  day  of 
Y     Octobei:,  1867,  had  authority,  under  the  law,  to  ad- 
^      mini^r  an  oath  for  the  removal  of  intruders  upon 
laDcfl     Collins  V8.  Butherford  et  al 29 

2.  Thtf'^un'ter-affidavit  of  the  party  in  possession  must 
state  that  he  does,  in  ^od  faith,  claim  a  leffdl  right 
to  the  possession  of  the  land.     Ibid. 

3.  When  the  affidavit  of  the  party  in  possession  is  dis- 
missed for  not  being  in  compliance  with  the  law,  he 
will  not  be  permitted  to  file  a  second  affidavit  at  the 
Court,  the  Code  requiring  that  he  shall  at  onoe  tender 
to  the  sheriff  the  proper  affidavit.     Ibid. 

4.  When  a  suggestion  is,  in  fact,  made  of  the  death  of  a 
party,  and  entered  on  the  Judge's  docket,  it  is  not 
error,  even  after  judgment,  to  allow  the  entry  to  be 
made  on  the  minutes,  nunc  pro  tunc.     Pearceetal,, 

.V8.  Bruce  &  Co ; 444 

5.  It  is  too  late  aAer  arraignment^  and  the  case  is  before 
the  jury,  to  object  to  au  indictment  on  the  ground 
that  it  fails  to  allege  the  residence  of  the  defendant 
Longva.  The  State 491 

6.  Where  the  affidavit  and  counter-affidavit  are  filed  in 
a  probeeding  to  foreclose  a  mill-wright's  lien  on  a 
mill^'^nd  the  issue  which  is  formed  by  the  affidavit, 
is  r^^Qpied  to  the  Court,  and  is  pending  on  the 
appeal^  and  at  the  heoring  the  defendant  is  not  pre- 
sent, and  his  counsel  abandon  his  case,  because  their 
fees  ate  not  paid;  the  Court  should  require  the 
plaintiff  to  make  out  his  case,  as  in  other  cases  in 
default,  by  prima  facie  proof  of  the  justice  of  bis 
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clainii  before  he  is  permitted  to  take  juflgment ;  and 
it  is  error  to  order  that  the  defeudant's  affidavit  be 
dismissed,  and  that  tlie  execution,  which  issued  4ipon 
plaintiff's  affidavit  proceed.    McCowmU  vs.  Bryitfui...  639 

See  Equity  Pleading  and  Practice. 

PRACTICE  IN  SUPREME  COURT. 

A  motion  was  made,  whi6h  the  Court  agreed  to  consider 
in  connection  with  the  record,  to  dismiss  this  case,  on 
the  ground  that  the  new  Constitution  of  the'  Suite, . 
adopted  since  tiie  trial  in  the  Court  below,  denies  to 
the  Courts  of  this  State  jurisdiction  to  enforce  any 
contract,  the  consideration  of « which  was  a  slave,  it 
appearing  from  ^he  record  that  the  note  in  suit  was 
given  for  slaves:  Heldf  that  tha  judgment  whiclj^this 
Court  pronounces  upon  the  points  made  by  the  bill  of 
exceptions,  renders  it  unnecessary  to  decide  the  ques- 
tion raised  by  the  motion.     Perry  vs.  Hodndt.... 103 

See  Bill  of  Exceptions. 

PRESCRIPTION.     See  Limitation  of  Actima. 

PRINCIPAL  AND  AGENT.        ^ 

1.  An  Agent  for  the  sale  of  goods  cannot,  as  against  the 
owner,  pledge  or  mortgage  them  to  a  third  party,  to 
secure  advances  made  on  his  own  account.  TI\^  let 
Nat.  Bank  of  Macon  vs.  kelson  and  Co,: ,....*•.....  391 

2.  Service  acknowledged  by  a  general  agent,  wit^ut 
special  authority,  will  be  suficicnt  to  protect  tho^pur- 
chaser  at  sheriff's  sale,  in  an  action  of  ejectment,  jAien 
the  plaintiff  in  ejectment,  who  purchased  from  the 
mortgagori  after  the  date  of  the  mortgage  v^  in- 
Court,  when  the  rule  absolute  was  taken,  and .  jUi^de 

no  objeotion.     Hightowervs,  ]\^llia7M  et  al IV:.;...  597 

PROCHIEN  AMI.    See  R.  50,  and  E.  B.  6. 

PROMMI8SORY  NOTE. 

1 .  A  bona  fide  purchaser,  for  value  of  a  negotiable  prom* 
issory  note  before  due,  has  a  right  to  collect  the 
amount  thereof,  notwithstanding  the. maker  had  been 
served  with  a  summons  of  garnishment^  requiring 
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him  to  answer  what  he  was  indebted  to  the  payee,  who 
was  the  owner  of  it  at  the  time  of  the  service  of 
the  summons.  In  such  a  case  the  rights  of  the  por* 
chaser  are  paramount  to  those  of  the  garnishing  cred- 
itor.   MimmadaLfVS.  We$L 18 

2.  The  doctrine  of  lis  pendens  does  not  apply  to  nego- 
tiable securities  not  due.     Ibid. 

3.  The  fact  that  the  consideration  of  a  note  is  set  forth 
on  its  face  does  not  carry  with  it  notice  of  the  failure 
of  consideration,  if  it  has  failed,  to  a  person  taking  it 
iona  fidsy  nor  is  he  ipso  facto  put  upon  inquiry,  and 
bound  to  inquire  whether  the  consideration  has  fiiiled. 
Banh  of  Commerce  vs.  Barrett^  Oarier  &  Co •  126 

4.  An  indorsement  of  a  promissory  note  past  due,  for  a 
valuable  oonsideration,  is  a  new  contract,  and  the 
Statute  of  Limitations  begins  to  run  in  &vor  of  the 
indorser  only  from  the  date  of  the  indorsement 
Browk,  C.  tf.     JBrian,  JSr'r,  ei  dl,^  vs.  Banks 300 

5.  Confederate  currency  paid  and  credited  on  a  note  for 
its  nominal  value,  extinguished  the  note  to  the  amount 

of  that  nominal  value.     Oreen  et  ah,  vs.  Jones  ei  al...  347 

6.  An  obligation  was  given  by  J,  Percy  Green  to  Low- 
ry,  in  February,  1865,  for  $2,500  00  in  Confederate 

.  Treasury  notes,  for  tlie  board  of  his  three, sisters, 
while  he  was  absient  in  the  army,  when  one  dollar 
in  gold  was  worth  forty-six  dollars  in  Confederate 
notes.  -On  the  18th  of  November,  1866,  before  the 
Ordinance  of  the  Convention  for  scaling  Confederate 
contracts  could  have  been  well  understood  by  the 
defendants,  said  Green,  who  was  inexperienced,  and 
his  sister  Julia,  just  of  age,  who  boarded  with  Lowry 
and  was  under  his  nrotection  till  about  the  time 
it  was  given,  executed  a  note,  payable  one  day  after 
date,  for  $450  00,  which  was  to  be  in  lieu  of  the 
obligation  of  Green  for  the  $2,500  00  Confederate 
note,  which  the  makers  charge  was  given  in  that 
shape,  on  the  fraudulent  representations  and  false 
promisee  of  Lowry,  that  they  should  have  two  or 
three  years  within  which  to  pay  it,  and  that  he  having 
taken  advantage  of  their  inexperience  and  of  their 
ignorance  of  their  legal  rights,  in  obtaining  the  note 
brought  suit  on  it  in  a  short  time:  Held,  that  the 
Court  erred  in  refusing  to  allow  evidence  tending  to 
prove  these  fkots,  to  go  to  the  juiy,  and  in  curdering  a 
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verdict  for  the  plaintiff  for  the  amouilt  called  <  for  bjr 
the  fiiee  of  the  note.     Green  d  al,,  w,  Lowry^ 648 

7.  The  note  having  been  executed  at  a  time  when  the 
parties  -did  not  know  it  was  necessary  to  place  a 
revenue  stamp  upon  it;  and  on  the  fact  being  ascer- 
tained, aaid  Oreen  having  voluntarily  placed  the  neces- 
sary stamp  on  the  note,  and  again  delivered  it  to  the 
payee,  whereby  the  government  received  the  revenue 
to  which  it  was  entitled,  Green  will  not  be  allowed  to 
controvert  the  fact  that  the  note  was  legally  stamped. 
Ibid. 

PUBLIC  ENEMY.    See  GmmmrOarrierM,  1, 

PURCHASER  WITH  NOTICE,    SeoJE^y,6. 

RAILROAD  COMPANIES. 

1.  When  two  or  more  parties  are  engaged  in  the  same 
illegal  transaction,  in  violation  of  the  supreme  law  of 
the  land,  and  one  of  them  is  injured  by  the  careless- 
ness, or  negligence  of  the  other,  the  Court  will  not 
lend  its  assistance  in  favor  of  either  party  to  recover 
damages.  The  maxim  of  the  law  in  all  such  oa^es  is, 
^^In  pari  ddicto  potior  est  conditio  de/endentis  etposai' 
dentis"     WaU(ice,  Sup't  vs.  Oannon 199 

2.  By  the  provisions  of  the  3329th  section  of  the  Code, 
railroad  companies  are  liable  to  be  sued  for  injuries 
done  to  i^ersona,  or  property,  by  the  running  of 
"hand-cars"  upon  their  roads,  as  Wfll  as  by  the  run- 
ning of  cars  propelled  by  steam-power,  and  may  be 
sued  therefor,  iii  any  county  in  which  the  cause  of 
action  originated.  Thomas  vs.  The  Georgia  JB,  B. 
and  Banking  Co.. 222 

3.  If  a  passenger  on  a  railroad  be  injured  by  a  collision 
of  the  trains,  and  the  evidence  shows  that,  though  the 
company  for  its  agents),  was  guilty  of  n^ligence,  yet 
the  party  injured  could,  by  the  exercise  of  ordinary 
diligence,  have  avoided  the  consequenoes  to  himself 
of  that  negligence,  he  is  not  entitled  to  recover  any 
damages  from  the  Company.  M.  A  IF,  B.  B.  Co.  vs. 
Johnson .•  409 

4.  If,  in  such  a  case,  it  appears  that  both  the  defendant 
and  the  plaintiff  were  guilty  of  negligence,  and  it 
does  not  further  appear^  from  the  evidence,  that  the 
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deceased  eonld,  at  the  time  of  the  tnjnrjr,  have  avoided 
the  consequence  to  himself  of  the  n^ligenoe  of  the 
railroad  company,  or  its  agents,  he  is  entitled  to  re- 
cover; but  it  is  the  duty  of  the  jury  to  lessen  the 
amount  of  their  verdict  in  proportion  to  the  negli- 
gence and  want  of  ordinary  cate  of  the  passenger. 
Ibid. 

6.  Where  a  suit  is  brought  by  a  widow,  for  the  homi* 
cide  of  her  husband,  under  the  2020th  section  of 
Irwin's  Code,  and  there  is  no  fault  proven  on  the  part 
of  the  deceased,  the  rule  to  be  adopted  for  estimating 
the  damages  is:  The  pecuniary  damages  to  the  wife 
from  the  homicide,  to  be  ascertained' by  inquiring  what 
would  be  a  reasonable  support,  according  to  the  cir- 
cumstances in  life  of  the  husband  as  they  existed  at 
his  death,  and  as  (hey  may  be  reasonably  expected  to 
exist  in  view  of  his  character,  habits,  occupation  and 
prospects  in  life,  and  when  the  annual  money  value 
of  that  support  has  been  found,  to  give,  as  damages, 
its  present  worth,  according  to  the.  expectation  of  the 
life  of  the  deceased,  as  ascertained  by  the  mortuary 
tables  of  well  established  reputation.    Ibid. 

6.  The  opinion  of  one,  who,  for  many  years,  has  been  a 
railroad  superintendent,  in  a  matter  within  the  scop 
of  his  employment,  stands  upon  the  footing  of  the 
opinion  of  an  expert;  but  he  cannot  give  his  opinions 
of  the  object  of  a  railroad  company,  with  which  he 
had  no  connection,  in  putting  up  a  particular  notice 
on  the  door  of  its  cars.  Though  opinions  are  not 
generally  evidence,  yet,  when  the  truth  sought  to  be 
ascertained  is  naatter  of  opinion,  a  witness,  not  an 
expert,  may  give  his  opinion,  if  he  states  the  facts 
upon  which  it  is  based.     Ibid. 

7.  Railroad  companies  may  make  reasonable  rules  for 
the  conduct  of  their  passengers,  and  a  rule  that  pas- 
sengers must  not  stand  upon  the  platform  of  the  cars, 
is  such  a  reasonable  regulation.     Ibid. 

8.  If  such  a  notice  be  proven  to  h'ave  been  posted  in 
large  metal  letters,  upon  the  doors  of  the  passenger 
cars  of  a  railroad  company,  a  passenger  will  be  pre- 
sumed to  know  the  rules,  and  if  that  knowledge 
be  denied,  the  burden  of  establishing  such  want  of 
knowledge  is  upon  the  party  denying  it.     Ibid, 

9.  In  this  case,  this  Court  feels  constrained  to  reverse 
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PAWN.    Bee  Hedge. 

PAYMENT. 

If  a  creditor  receive,  in  payment  of  his  debt-,  a  depre- 
ciated currency  at  its  nominal  value,  without  fraud  or 
mistake,  he  will  be  bound  by  such  payment  CSit> 
ruUiers  and  toife  vs.  Cbrbin,  executor,  et  al 75 

PAYMENT  OF  FI.  FAS.    See  R.,  9. 

PLEADING. 

1.  An  affidavit  filed  to  prevent  an  award  from  becoming 
the  judgment  of  the  Court,  under  tl^e  Code,  it  is  not 
sufficient  to  state,  in  general  terms,  that  the  award  is 
the  result  of  accident,  mistake  or  fraud,  or  is  general- 
ly illegal ;  the  affidavit  must  state  such  facts  of  fraud, 
accident  or  mistake,  or  designate  sudi  illegality  ar 
that  the  Court  may  see  that  a  mistake,  etc.,  did,  if 
the  statement  be  true,  occur,  and  that  it  was  material 

to  the  issue.     Schafer  &  Co,  V9,  Baker  &  CarswelL.,.  135 

2.  Where  a  contract  was  made  between  two  attorneys, 
representing  their  clients,  that,  if  the  defendant  would 
not  certiorari  the  decision  made  by  the  County-Court 
establishing  copies  of  certain  lost  notes,  the  defendant 
should  have  the  riffbt  to  file  the  plea  of  non  eat  faetumt 
when  suit  should  be  instituted  on  the  established  copy 
notes,  and  the  defendant  performed  his  part  of  tbe 
contract  in  ^ood  faith ;  Heldy  that,  inasmuch  as  the 
plaintiff  had  the  benefit  of  the  contract  on  his  part, 
it  would  be  a  fraud  on  the  i^efendant  not  to  require 
the  plaintiff  to  perform  his  part  of  the  contract,  al- 
though the  same  was  not  in  writing.  Henderson  va. 
Merritt 232 

See  Equity  Pleading  and  Practice. 
"  U.  12,  21,  22,  24,  28,  and  E.  iJ.  2  and  4. 

PLEDGE. 

To  constitute  a  pledge  or  pawn,  under  the  Code,  there 
must  be  a  depomt  of  the  thing  pawned,  and  this  can 
not  be  dispensed  with  by  a  written  agreerafent,  that 
the  party  making  the  pledge  will  be  the  bailee  of  the 
pawnee.  The  Firat  Namnal  Bank  of  3Iacon  w, 
NehomkCo 391 
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REFORMATION  OP  DEEDS. 

1.  In  a  proceeding  to  reform  a  deed,  on  the  grounds  of 
iraud  and  mistake,  the  declarations  of  the  grantor, 
made  subsequent  to  the  execution  ^f  the  deed,  and  in 
the  absence  of  the  grantee^  are  not  admissible  to  prove 
a  mistake  in  the  deed,  which  maj  be  corrected  in 
Equit7.    Adair,  Adm'r.,  va  Adair,  Ex^r.,  et  al. 46 

2.  Before  an  instrument  can  be  reformed,  it  must  be 
shown,  by  clear  and  satisfactory  evidence,  that  either 
by  accident,  fraud,  or  mistake,  the  written  instrument 
does  not  contain  and  express  what  the  parties  intended 
it  should  contain  and  express  at  the  time  of  its  execu- 
tion.    (R.)    Ibid. 

RELIEF  LAWS.     See  ConstUiaion<d  Lam. 

REMITTITUR*     See  22.  S.  C.  27. 

REPORTER  S.  C.    R.  S.  C.  12, 13, 14. 

RES  GEST^. 

A  card  published  by  the  passengers  immediately  after  a 
railroad  collision,  is  not  evidence,  as  part  of  the  res 
^e9to.    M.  &  W.  B.  R.  Cb.  ve,  Johnton 409 

RETRO- ACTIVE  LAWS. 

1.  The  Act  of  the  Legislature  of  1861,  and  the  Ordin- 
ance of  the  Convention  of  1866,  suspending  the  run- 
ning of  the  Statute  of  Limitations  in  this  State,  are 
recognized,  and  made  valid  by  the  express  provisions 
of  the  Constitution  of  1868.  Brian,  Ex\,  et  al.,  vs. 
Ranks 300' 

2.  The  Statute  of  Limitations  was  legally  suspended  for 
one  year  by  the  Act  of  December,  1860.  Brown, 
C.J.    Ibid. 

3.  The  Ordinance  of  the  Convention,  passed  1st  Novem- 
ber, 1865,  declaring  the  Statute  of  Limitations,  in  all 
cases,  civil  and  criminal,  to  be  and  to  have  been  sus- 
pended from  the  19th  of  January,  1861,  aad  that  it 
shall  so  continue  until  civil  government  is  folly 
restored,  or  until  the  Legislature  shall  otherwise 
direct,  has  been  legalized  by  the  new  Constitution, 
and  the  Ordinance  of  the  Convention  of  1868,  so  fSir 
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as  it  does  not  divest  vested  rights.  This  made  it 
valid,  so  far  as  it  was  prospective^  but  whether  it 
could  restore  to  plaintiff  a  right  of  action  lost  by  the 
running  of  the  statute  for  the  full  period  prescribed  by 
law  before  it  passed,  qaere.    Brown,  C.  J.     Ibid. 

4.  Beal  estate  in  the  town  of  Monticello,  was  sold  at 
sheriff's  sale,  as  the  property  of  an  insolvent  debtor: 
Heldf  that  the  wife  of  the  defendant  in  fi.  fa. ^  is  en- 
titled, under  the  2013  and  2017  sections  of  the  Code, 
to  have  $500  00  of  the  proceeds  of  the  sale,  set  apart 
and  invested  in  a  home  for  herself  and  family,  against 
a  pre-existing  creditor.  Maxey,  Jordan  &  Cb.,  w. 
Loyal  et  al. 531 

5.  When  land  was  sold  under  a  judgment  obtained  in 
1861,  the  wife  could  claim  no  more  of  the  proceeds  as 
exempt  from  payment  of  her  husband's  debts  than 
was  then  exempt  by  law.  Warner,  J.,  dissenting. 
Ibid. 

6.  The  penalty  for  the  crime  of  burglary  was  changed 
by  the  Legislature  between  the  commission  of  the 
crime  by  the  defendant  in  this  case  and  the  time  of 
his  trial :  Hddj  under  section  4570  of  the  Bevised 
Code,  that  the  defendant  was  properly  prosecuted  and 
punished  under  the  laws  of  force  at  the  time  the  crime 
was  committed.     Jordan  vs.  The  State 685 

REVENUE  OF  THE  STATE. 

See  Western  and  Atlantic  Railroad. 

REVENUE  STAMPS. 

The  note  having  been  executed  at  a  time  when  the  par- 
ties did  not  know  it  was  necessary  to  place  a  revenue 
stamp  upon  it,  and  on  the  fact  being  ascertained,  said 
Green  having  voluntarily  placed  the  necessary  stamp 
on  the  note,  and  again  delivered  it  to  the  payee, 
whereby  the  government  received  the  revenue  to  which 
it  was  entitled,  Green  will  not  be  allowed  to  contro- 
vert the  fact  that  the  note  was  legally  stamped.  Oreen 
vs.Lowry 648 

SALES  CONDITIONAL.    See  Ooidrads,  1. 
Vol.  xxxvin — 60. 
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SALES  BY  EXECUTORS. 

Where  the  testator  directed  that  all  his  property  be  kept 
together  during  the  widowhood  of  his  wife,  to  be 
used  for  the  support  and  maintenance  of  his  wife  and 
the  education  of  their  minor  children,  and  that  his 
executors  give  off  to  each  of  bis  minor  sods,  as  they 
might  ix>me  of  age,  and  to  his  daughters,  as  they  might 
come  of  age  or  marry,  about  ^3,100  00  or  $3,200  00 
in  money  or  property,  as* may  be  most  convenient  to 
the  estate,  and  most  suitable  to  the  party  receiving 
property;  and  in  order  to  enable  his  executors  the 
more  conveniently  to  carry  out  the  foregoing  objects, 
he  thereby  gave  them  power  to  sell  any  of  the  prop- 
erty and  to  buy  or  to  exchange  for  other  property, 
taking  care  to  give  a  full  statement  and  history  of  all 
such  sales,  purchases  and  exchanges,  to  the  Court  of 
Ordinary :  Held,  that  it  was  the  intention  of  the 
testator  to  give  the  executor  power  to  sell  at  private 
sale,  and  that  such  sale  by  him,  if  fairly  and  honestly 
made,  conveyed  a  good  title  to  the  purchaser.  Mat- 
tox  V8.  Eberhart,  administrator 581 

SALES  BY  SHERIFFS. 

1.  When  an  attachment  is  levied  on  real  estate,  and, 
before  judgment  on  the  attachment,  an  execution  on 
a  common  law  judgment,  in  favor  of  other  parties, 
against  the  defendant  is  levied  on  said  real  estate,  the 
sheriff  may  sell  under  the  last  levy  and  the  purchaser 
gets  a  good  title.     Kilgo  vs.  Oastleberry 512 

2.  When  an  execution  against  two  joint  obligors  is  levied 
upon  the  property  of  one  of  them,  the  other  defend- 
ant has  a  right  to  buy  the  property  at  the  sale,  and  he 

fets  the  full  title  of  his  co-defendant  to  the  property. 
bid, 

3.  A  purchaser  at  sheriff's  sale,  under  a  mortgage  fi.  fa,j 
will  be  protected  when  the  rule  absolute  shows  u|K)n 
its  face,  that  the  rule  nisi  was  served  upon  the  mort- 
gagor according  to  law.     Hightower  vs.  Williams 597 

4.  Service,  in  such  case,  acknowledged  by  a  general 
agent,  without  special  authority,  will  be  sufficient  to 
protect  the  purchaser  al  sheriff's  sale,  in  an  action  of 
ejectment,  when  the  plaintiff  in  ejectment,  who  pur- 
chased from  the  mortgagor  after  the  date  of  the  mort- 
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gage,  was  in  Court  when  the  rule  absolute  was  taken, 
and  made  no  objection.     Ibid, 

SAYINGS  OF  PARTY.    See  Evidence,  10. 

SCALING  ORDINANCE  OF  1865. 

1.  Under  the  Scaling  Ordinance  of  1865,  the  parties  to 
contracts  made  between  1st  June,  1861,  and  1st  June, 
1865,  have  the  right  to  give  in  evidence  to  the  jury 
the  consideration  of  the  contract,  and  the  value  there- 
of, at  any  time  and  the  intention  of  the  parties  as  to 
the  particular  currency  in  which  payment  was  to  be 
made,  and  the  value  of  such  currency  at  any  time^  and 
the  verdict  and  judgment  rendered  shall  be  on  princi- 
ples of  equity.     High  v8,  McHugh 284 

2.  The  evidence  in  this  case  having  been  fairly  submit- 
ted to  the  jury,  in  accordance  with  the  Ordinance,  and 
and  there  being  sufficient  evidence  to  support  the  ver- 
dict, and  the  presiding  Judge  being  satisfied  with  it, 
the  Court  will  not  set  it  aside.     Ibid, 

SET-OFF. 

In  a  proceeding  to  foreclose  a  mortgage  on  a  note  for 
money  lent,  the  defendant  can  not  set  up  a  claim 
against  the  plaintiff  for  damages  growing  out  of  a 
partnership  which  <  existed  between  them  in  the  saw- 
mill business,  either  by  set-off  or  recoupment,  though 
part  of  the  money  which  defendant  borrowed  of  plain- 
tiff was  used  in  the  purchase  of  mules,  wagons  and 
provisions,  which  defendant  was  to  furnish  in  carry- 
ing out  his  part  of  the  contract  of  partnership.  jTay- 
lor  V8.  Hardin 577 

See  Recoupment, 
"  a.,  12. 

SHERIFF. 

While  the  statute,  known  as  the  Stay-law,  was  considered 
of  force,  the  plaintiffs  in  Ji.  fa.  notiBed  the  sheriff 
that  the  judgment  was  recovered  against  the  defend- 
ant as  a  bailee,  which  was  one  of  the  excepted  cases 
in  the  statute,  to  which  it  did  not  apply,  and  directed 
him  to  proceed  to  make  the  money  by  levy.  He  re- 
fused to  do  so,  and,  in  response  to  a  rule,  claimed  that 
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he  was  not  bound  to  levy  under  the  notice^  because 
the  fi.  fa.  did  not  show  on  its  face  that  the  case  was 
within  the  exception.  This  was  not  a  legal  excuse. 
He  should  have  made  the  levy  under  the  notice,  and 
left  the  defendant  to  his  affidavit  of  illegality,  or  other 
proper  remedy,  if  the  facts  were  not  as  stated  in  the 
notice,  and  having  failed  to  proceed  with  the  fi.  fa,^ 
he  is  liable.     Pinney  &  Johnson  vs.  Levy 14 

A  deputy  sheriff  is  liable  to  rule  for  failing  or  refusing 
to  pay  over  money  collected  by  him.  But  he  is  sub- 
ject to  the  control  of  the  sheriff,  and  if  he  collects 
money  on  a  fi.  fa,^  and  pays  it  over  to  the  sheriff, 
whose  deputy  he  is,  he  is  not  liable  to  rule  at  the  in- 
stance of  the  plaintiff  in  fi.  /a.,  after  such  payment 
In  such  case  the  plaintiff  must  pursue  his  remedies 
against  the  sheriff.     Vamervs.  WooUen.. 51 

After  a  Court  of  Equity  has  taken  the  control  of  the 
case,  the  Court  of  Common  Law  will  not  entertain  a 
rule  against  the  sheriff  to  compel  him  to  place  A,  or 
his  vendee,  C,  in  possession  of  the  premises  in  dispute 
on  account  of  a  defect  in  the  original  counter-affidavit 
filed  by  it.     Wyleyvs.  }Vhitdey,  et  al 60 

See  i2.,  52,  54,  inclusive. 
"  Sales  of  Sheriffs. 

SLAVERY.     See  Emancipation. 
STAMPS.     See  Revenue  Stamps. 
STATUTE  OF  LIMITATIONS. 
See  UmitaUon  of  Actions. 

SUPERSEDEAS. 

When  the  Chancellor,  on  the  bill  being  presented  to  him, 
ordered  that  the  defendants  show  cause  on  a  day  men- 
tioned, why  an  injunction  should  not  be  granted,  and 
that  in  the  meantime  the  defendants  be  enjoined,  till 
the  further  order  of  the  Court,  and  on  the  hearing, 
the  Judge  refused  the  injunctions :  Held,  that  the 
temporary  injunction  expired  of  its  own  limitation 
when  the  injunction  was  refused  at  the  hearing,  and 
that  no  vitality  could  be  given  to  it  pending  the  pro- 
ceeding in  this  Court,  by  bond  given  by  complainant^ 
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which  is  claimed  to  operate  as  a  supersedeas  of  the 
judgment  refusing  the  injunction.  Powell  vs.  Parker 
et  oL 644 

SUPPORT  OF  INFANTS.    See  Minors. 

SURVEYS.     See  R,,  55,  59  inclusive. 

TENANTS-IN-COMMON. 

John  Waters  died  testate,  leaving  three  daughters.  By 
the  eleventh  item  of  his  will  he  directed  that  the  resi- 
due of  his  estate,  after  the  payment  of  debts,  and  for 
certain  improvements,  be  invested  in  bank  stock,  and 
that  his  executors  hold  it  in  trust  for  the  equal  use  and 
benefit  of  his  daughters  aforesaid,  during  their  respect- 
ive lives,  and  after  their  death,  then  in  trust  for  the 
use  of  the  children  of  said  daughters,  and  if  either  of 
his  said  daughters  died  without  issue,  her  share  to  go 
to  her  sisters,  and  if  either  died  leaving  issue,  her 
share  to  go  to  her  issue.  One  of  the  daughters  died 
without  issue.  Another  died  leaving  one  child,  the 
wife  of  plaintiff  in  error;  the  third  is  still  in  life: 
Held,  that  the  three  daughters  were  tenants-in-common 
under  this  item  of  the  will,  and  that  the  two  survivors 
took  the  share  of  the  sister  who  died  without  issue, 
equally,  in  fee  simple;,  and  upon  the  death  of  the 
second  sister,  her  daughter  took  her  share  in  like  man- 
ner, and  beoime  a  tenant-in-common  with  the  survi- 
ving daughter  of  the  testator.     Dunn  et  al,,  vs.  Bryan.  154 

See  Landlord  and  Tenant. 

TIME. 

For  Exceptions  and  Objections:  iJ.,  1, 15,  28,  37, 44,  59. 

For  Requests  to  Charge :  J?.,  5. 

For  Filing  Bill  of  Particular :  R.,  12. 

For  Joining  Issue  in  Claim  Cases :  J?.,  15. 

For  Announcing  Ready :  R.,  22. 

For  Return  of  Commissions :  R.,  34. 

For  Return  of  Justices  of  the  Peace :  R.,  40. 

For  Striking  Juries:  -B.,  41. 

For  Objection  to  Surveys :  -B.,  59. 

For  Filing  Injunction  Bill :  E.  R.,  1. 

For  Docketing  Cases  in  Supreme  Court,     19. 

For  Making  Parties     "  '•         26. 

Allowed  Counsel  in  Supreme  Court :  R»  8.  CI,  5. 
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TORTS. 

Seie  Emandpdtionf  5. 
«    Waiver,  3. 

TRESPASS.     See  Injunction,  4. 

TROVER. 

When  the  possession  of  a  watch  had  been  awarded  to  a 
party  by 'the  judgment  of  a  Judge,  or  Justice,  under  a 
possessory  warrant,  as  provided  by  the  3959th  section 
of  the  Code,  and  an  action  of  trover  is  brought  to 
recover  the  possession  of  the  watch  from  such  party 
having  possession  thereof,  under  such  judgment: 
Heldy  that  the  plaintiff  must  prove  a  general  property, 
or  title  in  himself  to  the  watch,  to  entitle  him  to  re- 
cover the  possession  of  it  from  the  defendant.  Wal- 
lis  et  al.,  V8.  Osteen 2 

TRUSTEES. 

1.  A  trustee  in  possession  of  trust  property  is  only  bound, 
under  our  Code,  for  ordinary  dilligence  in  its  pre- 
servation and  protection.     Campbell  vs.  Miller  et  al.,,  3 

2.  And  a  trustee  in  possession  of  promissory  notes  as 
trust  property,  may  receive  payment  of  said  notes  in 
such  currency  as  a  prudent  man,  under  the  like  cir- 
cumstances, would  receive  in  payment  of  debts  due 
him  individually.     Ibid. 

3.  A  trustee  who,  during  the  war,  in  good  faith,  re- 
ceived Confederate  treasury  notes,  in  payment  of  pro- 
missory notes  held  by  him  in  trust,  acted  under  color 
of  law,  and  is  protected  by  the  Act  of  1866  and  the 
Ordinances  of  the  Conventions  of  1865  and  1868. 
Ibid. 

4.  If  the  trustee  received  Confederate  currency  before 
the  adoption  of  the  Code,  and  after  its  adoption  in- 
vested it  in  securities  not  authorized  by  law,  and 
without  an  order  of  Court,  he  did  scat  his  own  risk, 
and  is  liable  for  the  value  of  such  currency  at  the 
time  when  it  is  said  to  have  been  re-invested.     Ibid. 

5.  If  the  trustee  changes  the  investment,  with  the  con- 
sent of  the  cestui  que  trusty  who  is  of  legal  age,  he  is 
not  liable  for  any  loss  growing  out  of  such  new  in- 
vestment.    Ibid, 
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6.  It  was  competent  to  show  that  the  investment,  or 
changes  of  investment,  were  prudent.     Ibid. 

7.  Where  A.  is  the  owner  of  two  promissory  notes,  due 
at  different  times,  and  of  a  mortgage  on  real  estate 
securing  them,  and  transfers  one  of  the  notes  to  B., 
entering,  at  the  time,  into  a  written  contract  that  he, 
in  a  specified  time,  would  transfer  to  B.  and  his 
assigns,  the  mortgage  to  secure  the  note,  and  B.  trans- 
fers the  note  and  agreement,  the  note  still  being  not 
due,  to  C,  and  A.  afterwards  refuses  to  transfer  to  C. 
the  mortgage,  except  upon  conditions,  which  C.  is 
not  bound  to  accept:  fleZd,  that  though  A.  still  had 
the  legal  title  to  the  mortgage,  he  held  it  for  C.'s  use, 
and,  if  by  the  use  of  that  mortgage,  he  collects,  out 
of  the  property  mortgaged,  money  sufficient  to  dis- 
charge C.'s  note,  C.  may  recover  the  same  from  A. 
Roberta  vs,  Mansfield 452 

VARIANCE.     See  Criminal  Law,  7. 

WAIVER. 

1.  If  the  complainant,  in  a  bill  of  equity,  intends  to 
waive  the  answer  of  the  defendant  under  oath,  he 
must  state  so  distinctly.  The  statement  that  he  is 
able  to  prove  the  allegations  in  his  bill,  without  the 
answer  of  the  defendant,  is  not  a  compliance  with  the 
Code.      Woodward  V8.  Gates 205 

2.  If  complainant  waives  an  answer  under  oath,  the 
answer  file<l  is  not  evidence.  It  may  be  used,  how- 
ever, as  an  admission  of  record,  and  complainant  is 
not  bound  to  prove  any  fact  admitted.  But  when  so 
used,  the  admission  must  be  taken,  together  with  any 
qualifications  or  explanations  accompanying  it.    Ibid. 

3.  The  plaintiff  in  this  case  waives  the  tort  committed 
by  the  defendants  in  forcibly  taking  the  cotton  from 
his  gin  house,  by  the  form  of  action  brought,  and  can 
only  proceed  for  the  price  of  the  cotton.  Blalock  et 
al.yVS,  Phillips 216 

WASTE. 

1.  In  an  action  for  waste,  a  witness  should  state  facts, 
and  while  he  may  give  his  opinion,  accompanied  by 
the  facts  upon  which  it  is  predicated,  as  to  the  num- 
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ber  of  acres  from  which  the  timber  has  been  cut,  the 
value  of  the  land  before  and  after  it  was  cut,  the 
whole  number  of  acres  in  the  tract^  the  proportions  of 
timbered  land,  and  the  like;  it  is  error  in  the  Court 
to  permit  him  to  give  in  evidence  his  opinion  that 
the  estate  of  the  remainder-man  has  been  dam- 
aged a  certain  amount  by  the  defendant.  It  is  the 
province  of  the  jury  to  draw,  from  the  facts  stated, 
their  own  conclusion  as  to  the  amount  of  damage,  if 
any,  sustained  by  the  plaintiff     Woodward  vs.  Gates.  2( 

2.  The  Statute  of  Gloucester,  as  to  the  forfeiture,  was 
not  of  force  in  Georgia  prior  to  the  adoption  of  the 
Code,  and  it  was  error  in  the  Court  to  instruct  the 
jury  that  they  might  find  a  forfeiture  of  the  life-estate 
upon  evidence  of  acts,  most,  if  not  all,  of  which  were 
done  prior  to  that  date.  The  evidence  upon  which 
the  forfeiture  was  claimed  should  have  been  confined 
to  acts  of  waste  since  1st  January,  18f>3.     Ibid. 

3.  The  stringent  rules  of  the  English  law  relative  to 
waste,  were  not  applicable  to  our  condition  and  were 
not  embraced  in  our  adopting  statute.  It  is  not 
always  waste  in  this  State  for  a  tenant-for-life  to  cut 
growing  timber,  or  clear  land.  Regard  must  be  had 
to  the  condition  of  the  premises;  and  the  proper 
question  for  the  iury  to  decide,  under  the  instruction 
of  the  Court,  will  be,  did  good  husbandry  require  the 
felling  of  the  trees,  and  were  the  acts  such  as  a  judi- 
cious, prudent  owner  of  the  inheritance  would  have 
committed  ?     Ibid.     \ 

WESTERN  AND  ATLANTIC  RAILROAD. 

The  Western  and  Atlantic  Railroad  is  the  property  of 
the  State,  and  its  incomes  are  part  of  the  revenue  of 
the  State.  A  debt  due  the  road  is  a  debt  due  the 
public,  and  is  to  be  paid  before  "any  other  debt,  lien 
or  claim  whatsoever,"  except  funeral  expenses,  etc., 
as  specified  by  the  Code.     The  State  vs.  Dickson 17 

WIDOW. 

1.  Two  parties  rented  a  store-house  for  one  year,  from 
24th  November,  1867,  the  rent  to  be  paid  quarterly, 
and  soon  afler  dissolved  the  partnership,  and  one  of 
them  continued  the  business  on  his  own  account  for  a 
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time  and  died.  His  administrator  obtained  an  order 
from  the  Court  of  Ordinary,  authorizing  him  to  con- 
tinue the  business  for  the  balance  of  the  year,  for  the 

VMS  * 

benefit  of  the  estate.  The  widow  applied  for  the  yearns 
support,  allowed  by  law  for  herself  and  children,  and 
the  appraisers  allowed  her  $2,700,  which  was  made 
the  judgment  of  the  Court  of  Ordinary,  and  which 
lefl  the  estate  insolvent.  The  other  partner  was  also 
insolvent.  The  landlord  filed  a  bill,  praying  an  in- 
junction against  the  administrator,  to  restrain  him 
from  turning  over  the  estate  to  the  widow,  or  other- 
wise disposing  of  the  same  till  his  note  was  paid: 
Hdd^  that  the  dissolution  of  the  firm  did  not  affect 
the  rights  of  the  landlord,  as  a  tenant  can  not,  under 
our  statute,  transfer  his  lease  without  the  consent  of 
the  landlord ;  and  the  lease,  so  far  as  the  landlord's 
rights  were  concerned,  remained  partnership  property, 
and  forms  no  part  of  the  estate  of  the  deceased  partner 
till  the  rent  is  paid,  and  that  the  landlord  is  entitled 
to  his  rent  out  of  the  proceeds  of  the  business  done  in 
the  house,  or  the  stock  in.  trade,  for  the  time  the  ad- 
ministrator used  the  premises,  before  the  estate  is 
turned  over  to  the  widow  of  the  deceased.  BooTie  vs. 
Sirrine^  AdmW 121 

2.  Although,  under  the  Code,  executors  de  son  tort  can 
not  get  cre<lit  for  any  debt  they  may  have  paid ;  yet, 
if,  in  good  faith,  they  have  furnished  the  widow  her 
year's  support,  according  to  her  circumstances  in  life, 
and  this  has  exhausted  the  effects  they  have  used, 
they  are  not  liable,  except  for  the  excess.  The  claim 
of  the  widow  is  not  a  debt,  but  a  special  provision 
allowed  by  law,  in  preference  to  any  liens  or  debts 
held  by  creditors.    Barron  vs.  Bumey  et  al. 264 

3.  Where  a  suit  is  brought  by  a  widow,  for  the  homi- 
cide of  her  husband,  under  the  2920th  section  of 
Irwin's  Code,  and  there  is  no  fault  proven  on  the 
part  of  the  deceased,  the  rule  to  be  adopted  for  esti- 
mating the  damages,  is :  The  pecuniary  dama^  to 
the  wife  from  the  homicide,  to  be  ascertained  by  in- 
quiring what  would  be  a  reasonable  support,  accord- 
ing to  the  circumstances  in  life  of  the  husband,  as 
they  existed  at  bis  death,  and  as  they  may  be  reason- 
ably expected  to  exist  in  view  of  his  character^  habits, 
occupation,  and  prospects  in  life,  and  when  the  annual 
money  value  of  that  support  has  been  found,  to  give^ 
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as  damages,  its  present  worth,  according  to  the  ex- 
pectation of  the  life  of  the  deceased,  as  ascertained  by 
the  mortuary  tables  of  well  established  reputation. 
Jf.  &  W.  R.  jB.  Cb.  vs,  Johnson 40 

WILL. 

1.  By  the  laws  of  South  Carolina,  as  they  existed  in 
1835,  a  will  practically  emancipating  slaves  was  in- 
valid, so  far  as  such  object  was  concerned  ;  but  other 
bequests,  in  the  same  will,  were  not  affected  thereby. 
Oaruthers  and  Wife  vs.  Corbin,I}x*r,  et.  al 7 

2.  Our  laws  will  not  enforce  the  provisions  of  a  will 
made  in  another  State,  which  are  directly  contrary  to 
the  declared  policy  of  this  State;  but  the  judgment 
of  a  competent  tribunal  as  to  such  will,  where  the  will 
was  executed,  will  be  respected  by  the  Courts  of  this 
State.     Ibid. 

3.  John  Waters  died  testate,  leaving  three  daughters. 
By  the  eleventh  item  of  his  will  he  directed  that  the 
residue  of  his  estate,  after  the  payment  of  debts,  and 
for  certain  improvements,  be  invested  in  bank  stock, 
and  that  his  executors  hold  it  in  trust  for  the  equal 
use  and  benefit  of  his  daughters  aforesaid,  during 
their  respective  lives,  and  after  their  death,  then  in 
trust  for  the  use  of  the  children  of  his  said  daughters, 
and  if  either  of  his  said  daughters  died  without  issue, 
her  share  to  go  to  her  sisters,  and  if  either  died  leav- 
ing issue,  her  share  to  go  to  her  issue.  One  of  the 
daughters  died  without  issue.  Another  died  leaving 
one  child,  the  wife  of  plaintiff  in  error;  the  third  is 
still  in  life:  Held,  that  the  three  daughters  were 
tenants-in-common  under  this  item  of  the  will,  and 
that  the  two  survivors  took  the  share  of  the  sister  who 
died  without  issue,  equally,  in  fee  simple,  and  upon  the 
death  of  the  second  sister,  her  daughter  took  her  share 
in  like  manner,  and  became  a  tenant-in-common  with 
the  surviving  daughter  of  the  testator.     Dunn  et  al., 

vs.  Bryan 15* 

4.  By  the  third  item  of  the  will  of  A.  V.,  he  gave  to 
his  wife,  during  her  widowhood,  certain  negroes  and 
other  personal  property,  and  about  five  hundred  and 
twenty  acres  of  land,  known  as  his  "  Home  place." 
In  case  of  her  marriage,  the  negroes  were  to  be  divided 
into  three  lots^  she  to  take  one  and  his  two  youngest 
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SODS  each  one  share,  and  his  said  two  youngest  sous 
to  take  the  balance  of  the  property  in  said  third  item, 
including  the  *'  Home  place,  which  was  to  be  held 
by  their  guardians  till  they  were  of  age.  Testator 
afterwards  sold  the  •'  Home  place"  to  K.  for  $10,000, 
and  took  notes,  and  gave  bond  for  titles.  After  this 
sale,  he  added  a  codicil  to  his  will,  in  which  he  ex- 
pressed his  purj>ose  to  give  direction  to  a  "  certain 
fund  that  he  shall  have,"  and  recited  the  fact  of  the 
sale  of  the  "Home  place"  for  ^10,000,  and  directed 
that  "  said  sum  of  money"  be  invested  by  his  execut- 
ors in  a  plantation  for  the  use  of  his  wife  during  her 
widowhood,  and  if  she  should  marry  again,  said 
plantation  to  go  to  his  two  youngest  sons  as  set  forth 
in  the  third  and  fourth  items  of  his  will.  He  after- 
wards collected  $2,500  of  the  purchase-money,  which 
he  used,  and  soon  after  died.  The  balance  of  the 
purchase-money  has  never  been  paid,  the  title  to  the 
"  Home  place"  remains  in  the  estate,  and  K,  the  pur- 
chaser, is  insolvent :  Heldy  that  there  was  an  ademp- 
tion of  the  specific  legacy  to  the  extent  of  the  $2,600 
collected  and  used  by  the  testator  before  his  death, 
and  as  there  is  nothing  for  the  codicil  to  act  upon  till 
the  purchase-money  due  at  his  death  (which  is  tho 
"certain  fund"  that  was  the  object  of  it),  is  collected, 
the  codicil,  made  under  a  mistake,  did  not  revoke  the 
will,  as  to  the  "Home  place;"  and  that  the  widow 
and  two  youngest  sons  take  it,  under  the  third  item 
of  the  will.  But  should  the  purchaser,  at  a  future 
time,  pay  the  balance  of  the  purchase  money  and  in- 
terest, and  compel  a  conveyance  of  the  land,  the 
codicil  will  then  attach  to  the  fund,  when  so  paid  in, 
and  it  will  be  the  duty  of  the  executors  to  invest  it 
in  a  plantation  for  the  widow  and  children  as  directed 
in  said  codicil.     WhiUock  et  al.,  jEbV.,  V8.  Vaun 662 

5.  When  a  testator,  who  died  in  1853,  by  will,  directed 
that  his  executors  cause  to  be  removed  to  a  free  State, 
and  there  emancipated,  his  negro  boy  John,  and  that 
the  executors  pay  the  expenses  of  his  removal  and  for 
his  reasonable  support  and  schooling,  until  he  is  put 
to  a  trade,  and  when,  if  he  do,  he  reaches  the  age  of 
twenty-one  years,  they  invest  and  secure  for  his  bene- 
fit, as  they  may  deem  best,  the  sum  of  three  thousand 
dollars  to  be  paid  out  of  the  estate:  Heldj  that  such 
devise  constituted  a  legal  trust,  which  neither  contra- 
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vened  the  policy  of  tbe  State  at  that  time  nor  the 
present  time.     Greeny  Ex\. ,  vs.  Anderson 

WITNESS. 

1.  A.  and  B.  made  and  delivered  to  C.  their  joint  and 
several  promissory  note,  due  twelve  months  after 
date.  C.  afterwards,  for  a  valuable  consideration, 
agreed  with  A.,  without  the  consent  of  B.,  to  extend 
the  time  of  payment  twelve  months  longer.  C.  en- 
dorsed and  delivered  the  note  to  D.  after  it  was  due, 
with  notice  of  the  extension  of  the  time  of  payment. 
D.,  after  said  time  expired,  sued  A.  and  B.,  as 
makers,  and  C,  as  endorser,  and  obtained  judgment. 
B.,  who  was  then  absent  in  the  military  service,  re- 
turned, after  the  rendition  of  judgment,  and  entered 
an  appeal  within  the  time  alloweil  by  the  Ordinance 
of  the  Convention  of  1865,  and  set  up  the  defence 
that  he  was  only  a  surety  for  A.,  and  had  no  interest 
in  the  consideration  of  the  note.  A.,  who  had  entered 
no  appeal,  died  before  the  trial,  and  was  not  a  party 
to  the  "  issue  on  trial :"  Heldy  that  on  the  trial  of  the 
issue  between  D.  as  plaintiff,  and  B.  as  defendant,  B. 
was  a  competent  witness  under  our  statute,  to  prove 
that  he  was  only  a  surety  to  the  note.  In  a  suit  by 
A.'s  representative,  after  payment  out  of  A.'s  estate, 
against  B.  for  contribution,  A.  and  B.,  who  were 
parties  on  the  same  side  of  the  original  contract, 
would  be  opposing  parties  to  the  issue  on  trial,  and 
B.  would  be  an  incompetent  witness.  Perry  vs, 
Hodnet 1 

2.  A  witness  for  the  State,  in  a  criminal  case,  who,  in 
obedience  to  a  subpasna  served  upon  him  while  tem- 
porarily in  this  State,  actually  comes  from  his  home, 
in  a  distant  State,  where  he  resided  when  the  sub- 
poena was  served  upon  him,  and  testifies  in  the  cause, 
is  entitled  to  mileage  from  the  county  treasury,  for 
the  whole  distance  travelled  in  coming  from  and  re- 
turning to  his  home.     Dutcher  vs,  J.  J.  Fulton  Co.,..  5 

WITNESSES— HOW  EXAMINED.    B.  60. 

YEAR'S  SUPrORT.    See  Landlord  and  Tenant. 


